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TABLES &
 GRAPHICS
Graphic material from the emergency, proposed, and adopted sections is published separately in
this tables and graphics section. Graphic material is arranged in this section in the following
order: Title Number, Part Number, Chapter Number and Section Number.
Graphic material is indicated in the text of the emergency, proposed, and adopted rules by the fol-
lowing tag: the word “Figure” followed by the TAC citation, rule number, and the appropriate sub-
section, paragraph, subparagraph, and so on. Multiple graphics in a rule are designated as
“Figure 1” followed by the TAC citation, “Figure 2” followed by the TAC citation.
Graphic Material will not be reproduced in the Acrobat
version of this issue of the Texas Register due to the
large volume. To obtain a copy of the material please
contact the Texas Register office at (512) 463-5561 or
(800) 226-7199.
 EMERGENCY RULES
An agency may adopt a new or amended section or repeal an existing section on an emergency
basis if it determines that such action is necessary for the public health, safety, or welfare of this
state. The section may become effective immediately upon filing with the Texas Register, or on a
stated date less than 20 days after filing and remaining in effect no more than 120 days. The
emergency action is renewable once for no more than 60 additional days.
Symbology in amended emergency sections. New language added to an existing section is
indicated by the use of bold text. [Brackets] indicate deletion of existing material within a
section.
TITLE 4. AGRICULTURE
Part I. Texas Department of Agriculture
Chapter 20. Cotton Pest Control
Subchapter C. Stalk Destruction Program
4 TAC §20.22
The Department of Agriculture (the department) adopts on an
emergency basis, an amendment to §20.22, concerning the
authorized cotton destruction date for pest management Zone
8.
The department is acting on behalf of cotton farmers in Ellis,
Johnson and Navarro counties.
The current cotton destruction deadline for Zone 8 is November
30. Prior emergency amendments as published in 21 TexReg
12039 and 21 TexReg 12349 extended the deadline for Ellis,
Johnson and Navarro counties to December 31. The cotton
destruction deadline will now be extended through January 15
for Ellis, Johnson and Navarro counties only. The department
believes that changing the cotton destruction date in these
counties is both necessary and appropriate.
Adverse weather conditions have created a situation compelling
an immediate extension of the cotton destruction date for Ellis,
Johnson and Navarro counties. The unusually wet weather
prior to the cotton destruction period has prevented many cotton
producers in those counties from completing cotton destruction
by the deadline. A failure to act to extend the cotton destruction
deadline in those counties could create a significant loss to
Texas cotton producers and the state’s economy.
The emergency amendment to §20.22(a) will extend the date
for cotton destruction through January 15 of this year in Ellis,
Johnson and Navarro counties.
The amendment is adopted on an emergency basis under
Texas Agriculture Code, §74.006, which provides the Texas
Department of Agriculture with the authority to adopt rules
as necessary for the effective enforcement and administration
of Chapter 74, Subchapter A; and §74.004, which provides
the department with the authority to establish regulated areas,
dates and appropriate methods of destruction of stalks, other
parts, and products of host plants for cotton pests and provides
the department with the authority to consider a request for a
cotton destruction extension due to adverse weather conditions;
and the Government Code, §2001.34, which provides for the
adoption of administrative rules on an emergency basis, without
notice and comment.
§20.22. Stalk Destruction Requirements.
(a) Deadlines and methods. All cotton plants in a pest
management zone shall be destroyed, regardless of the method used,
by the stalk destruction dates indicated for the zone. Destruction shall
be accomplished by the methods described as follows:
Figure: 4 TAC §20.22(a)
(b)-(c) (No change.)




Texas Department of Agriculture
Effective date: January 1, 1997
Expiration date: January 16, 1997
For further information, please call: (512) 463–7583
♦ ♦ ♦
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OPEN MEETINGS
Agencies with statewide jurisdiction must give at least seven days notice before an impending meeting.
Institutions of higher education or political subdivisions covering all or part of four or more counties
(regional agencies) must post notice at least 72 hours before a scheduled m eting time. Some notices may be
received too late to be published before the meeting is held, but all notices are published in the Texas
Register.
Emergency meetings and agendas. Any of the governmental entities listed above must have notice of an
emergency meeting, an emergency revision to an agenda, and the reason for such emergency posted for at
least two hours before the meeting is convened. All emergency meeting notices filed by governmental
agencies will be published.
Posting of open meeting notices. All notices are posted on the bulletin board at the main office of the
Secretary of State in lobby of the James Earl Rudder Building, 1019 Brazos, Austin. These notices may
contain a more detailed agenda than what is published in the Texas Register.
Meeting Accessibility. Under the Americans with Disabilities Act, an individual with a disability must have
an equal opportunity for effective communication and participation in public meetings. Upon request,
agencies must provide auxiliary aids and services, such as interpreters for the deaf and hearing impaired,
readers, large print or braille documents. In determining type of auxiliary aid or service, agencies must give
primary consideration to the individual's request. Those requesting auxiliary aids or services should notify the
contact person listed on the meeting summary several days prior to the meeting by mail, telephone, or
RELAY Texas (1-800-735-2989).
State Office of Administrative Hearings
Wednesday, January 29, 1997, 9:00 a.m.




A Joint Pre-Hearing Conference will be held at the above date and
time in SOAH DOCKET NUMBER 47309602364–APPLICATION
OF RICHARD CHOVANETZ AGAINST CHEROKEE COUNTY
ELECTRIC COOPERATIVE, INC. (Docket Number 16462); SOAH
DOCKET NUMBER 473–96–2365–COMPLAINT OF TIM JONES
AGAINST CHEROKEE COUNTY ELECTRIC COOPERATIVE,
INC. (Docket Number 15709); SOAH DOCKET NUMBER 473–06–
2366–CHEROKEE COUNTY ELECTRIC COOPERATIVE, INC.’S
COMPLIANCE REPORT FROM SWITCHOVER FEES (Docket
Number 12763).
Contact: J. Kay Trostle, 300 West Fifteenth Street, Suite 502, Austin,
Texas 78701–1649, 512/936–0728.
Filed: January 2, 1997, 11:55 a.m.
TRD-9700008
♦ ♦ ♦
Texas Department of Agriculture
Monday, January 13, 1997, 2:00 p.m.
Love Civic Center, South Collegiate Drive & Jefferson Road
Paris
Texas Soybean Producers Board
AGENDA:
Call to Order
Discussion: Certification of Election
Discussion and Action: Minutes of Previous Meeting; Financial
Report; Swearing in new directors; Legislation to go inactive;
Approval of Budget
Adjourn
Contact: Trent Roberts, 1501 North Pierce, Suite 100 Little Rock,
Arkansas 72207, 1–800–247–8691.
Filed: January 3, 1997, 4:09 p.m.
TRD-9700119
♦ ♦ ♦
Thursday, January 16, 1997, 9:00 a.m.




Administrative hearing to be held before the State Office of Admin-
istrative Hearings regarding SOAH Docket Number 551–96–1311, in
the matter of Texas Department of Agriculture vs. David Eby d/b/a
Midwest Aero Service regarding alleged violation of Texas Pesticide
Laws.
Contact: Delores Alvarado Hibbs, P.O. Box 12847, Austin, Texas
78711, 512/463–7583.
Filed: January 3, 1997, 4:07 p.m.
TRD-9700113
♦ ♦ ♦
Texas Alternative Fuels Council
Monday, January 13, 1997, 4:00 p.m.
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I. Call to Order
II. Approval of Minutes from September 24, 1996 Council Meeting
III. Consideration of Alternative Fuels Council Grant Program — A)
Program Update
IV. Consideration of Grants for Alternative Fuels Council Propane
Projects
V. Consideration of Grants for Alternative Fuels council Compressed
Natural Gas Projects
VI. Approval of Octiber 14, 1996 Alternative Fuels Council Executive





Contact: Craig Davis, 1700 North Congress Avenue, Room 124,
Austin, Texas 78701, 512/463–3262.
Filed: January 3, 1997, 11:18 a.m.
TRD-9700073
♦ ♦ ♦
Texas Department of Criminal Justice
Thursday, January 9, 1997, 9:00 a.m.
The Tremont House, Sam Houston Room
Galveston
Windham School Board of Trustees
EMERGENCY MEETING AGENDA:
I. Executive Session:
A. Conduct interview and formulate recommendation for the appoint-
ment of the Superintendent of the Windham School District. (Closed
in accordance with § 551.071, Government Code). Adjourn Execu-
tive Session.
II. Regular Session — Reconvene Windham School Board of
Trustees.
A. Consent Items: 1) Minutes of the November 14, 1996, meeting,
2) Multiple Employment Requests, 3) Bi-Monthly Investment Report,
4) Revision of WSD Investment Policy, 11.12.
B. Selection of the Windham School District Superintendent
C. Public Comment
D. Adjourn
Persons with disabilities who plan to attend this meeting and who
need auxiliary aids or services as interpreters for persons who are
deaf or hearing impaired, readers, large print or Braille, are required
to contact the agency prior to the meeting so that appropriate
arrangements can be made.
REASON FOR EMERGENCY: The meeting can not be rescheduled
due to the fact that a quorum has already been established and out of
town commitments have been made.
Contact: Meredith Johnson, P.O. Box 13084, Austin, Texas 78711,
(512) 475–3250.
Filed: January 3, 1997, 8:21 a.m.
TRD-9700056
♦ ♦ ♦
Thursday, January 9, 1997, 1:00 p.m.




I. Call to Order
II. Substance Abuse Treatment Program Update- a) Program Par-
ticipation Presentation, b) Update on Transitional Treatment Center
Contracts
III. Chaplaincy Update — a) Report on Placing Chaplains in Day
Resource Centers, b) Update on Chaplaincy Construction Projects, c)
Update on Execution Debriefing Process, d) Update on Hospice Care
IV. Community Services Project Update
V. Windham School District Administrative Update
VI. CSCD Report on Local Programs
VII. Galveston County Specialized Mental Health Deputy Program
VIII. Update on Mini Task Force Issues
IX. Public Testimony
X. Adjourn.
Persons with disabilities who plan to attend this meeting and who
need auxiliary aids or services as interpreters for persons who are
deaf or hearing impaired, readers, large print or Braille, are required
to contact the agency prior to the meeting so that appropriate
arrangements can be made.
REASON FOR EMERGENCY: The meeting can not be rescheduled
due to the fact that a quorum has already been established and out of
town commitments have been made.
Contact: Meredith Johnson, P.O. Box 13084, Austin, Texas 78711,
(512) 475–3250.
Filed: January 3, 1997, 8:30 a.m.
TRD-9700057
♦ ♦ ♦
Thursday, January 9, 1997, 4:00 p.m.
The Tremont House, Ballroom North, 2300 Ship’s Mechanic Row
Galveston
Special Committee on Legal Consolidations
EMERGENCY MEETING AGENDA:
I. Call to Order
II. Review/Approval of Minutes from the September 12, 1996
Meeting
III. Report on Legal Consolidation
IV. Public Testimony
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V. Adjourn
Persons with disabilities who plan to attend this meeting and who
need auxiliary aids or services as interpreters for persons who are
deaf or hearing impaired, readers, large print or Braille, are required
to contact the agency prior to the meeting so that appropriate
arrangements can be made.
REASON FOR EMERGENCY: The meeting can not be rescheduled
due to the fact that a quorum has already been established and out of
town commitments have been made.
Contact: Meredith Johnson, P.O. Box 13084, Austin, Texas 78711,
(512) 475–3250.
Filed: January 3, 1997, 8:30 a.m.
TRD-9700058
♦ ♦ ♦
Thursday, January 9, 1997, 5:00 p.m.
The Tremont House, 2300 Ship’s Mechanic Row
Galveston
Texas Board of Criminal Justice
EMERGENCY MEETING AGENDA:
I. Executive Session:
A. Discussion with attorneys concerning: Guajardo v. TDCJ;
Johnson v. Rodriguez; Prejean v. TDCJ; Ruiz v. Scott; Simpson
v. TDCJ; Strain v. TDCJ and TDCJ v. VitaPro cases (Closed in
accordance with §551.071, Government Code).
B. Discussion of matters made confidential under State Bar Disci-
plinary Rules of Professional Conduct. (Closed in accordance with
§551.071, Government Code.)
C. Discussion of personnel matters. (Closed in accordance with
§551.074, Government Code.)
Persons with disabilities who plan to attend this meeting and who
need auxiliary aids or services as interpreters for persons who are
deaf or hearing impaired, readers, large print or Braille, are required
to contact the agency prior to the meeting so that appropriate
arrangements can be made.
REASON FOR EMERGENCY: The meeting can not be rescheduled
due to the fact that a quorum has already been established and out of
town commitments have been made.
Contact: Meredith Johnson, P.O. Box 13084, Austin, Texas 78711,
(512) 475–3250.
Filed: January 3, 1997, 8:21 a.m.
TRD-9700059
♦ ♦ ♦
Friday, January 10, 1997, 9:00 a.m.
The Tremont House, 2300 Ship’s Mechanic Row
Galveston





C. Approval of the 60th Board of Criminal Justice Meeting Minutes
D. Board Liaison and Committee reports/Division Summaries
E. Internal Audit Update
F. Approval of Purchases Over One Million Dollars.
G. Facilities Issues
H. Presentation by the Judicial Advisory Council
I. Report and Action on the Legal Consolidation
J. Proposed Amendment to Board Rule on Providing a Compliance
Rule for Judges to Follow to Meet in Open Meeting to Discuss CSCD
Budget and Management (37 TAC §163.42, §163.43.)
K. Proposed Amendments to Board Rules to Change Standards for
CSCD Residential Programs (37 TAC §163.39)
L. Proposed Board Rules for Private Property Takings Impact
Assessments (37 TAC §153.20).
M. Proposed Board Rules for Investigations of Abuse, Neglect, or
Exploitation of Elderly or Disabled Persons (37 TAC §§153.1–153.7).
N. Amendment to Board of Criminal Justice Investment Policy.
O. Amendment to Contract Between Travis County Commissioners
and the Board of Criminal Justice.
P. Briefing by the General Land Office on State Property Sales.
Q. Revisions to Access to Courts Policies.
R. Discussion on the Disposition of the Former Residence of the
Executive Director.
Persons with disabilities who plan to attend this meeting and who
need auxiliary aids or services as interpreters for persons who are
deaf or hearing impaired, readers, large print or Braille, are required
to contact the agency prior to the meeting so that appropriate
arrangements can be made.
REASON FOR EMERGENCY: The meeting can not be rescheduled
due to the fact that a quorum has already been established and out of
town commitments have been made.
Contact: Meredith Johnson, P.O. Box 13084, Austin, Texas 78711,
(512) 475–3250.
Filed: January 3, 1997, 8:31 a.m.
TRD-9700060
♦ ♦ ♦
Advisory Commission on State Emergency Com-
munications
Wednesday, January 8, 1997, 2:00 p.m.
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The Committee Will Call the Meeting to Order and Recognize Guests;
Hear Public Comment; Hear Reports, Discuss and take Committee
Action, as necessary: Review of January 16, 1997, Commission
Meeting Agendas.
Persons requesting interpreter services for the hearing- and speech-
impaired should contact Velia Williams at 512/305–6933 at least two
working days prior to the meeting.
Contact: Velia Williams, 333 Guadalupe Street, Austin, Texas 78701,
512/305–6933.
Filed: December 31, 1996, 1:34 p.m.
TRD-9618762
♦ ♦ ♦
Wednesday, January 15, 1997, 9:30 a.m.




The Committee Will Call the Meeting to Order and Recognize Guests;
Hear Public Comment; Hear Reports, Discuss and take Commit-
tee Action, as necessary: Poison Control Financial Report; Poison
Control Coordinating Committee Report; Phase II, Telecommunica-
tions System; Excerpt from Comptroller John Sharp’s Disturbing the
Peace; Approval of November 12, 1996, Committee Meeting Min-
utes. Adjourn.
Persons requesting interpreter services for the hearing- and speech-
impaired should contact Velia Williams at 512/305–6933 at least two
working days prior to the meeting.
Contact: Velia Williams, 333 Guadalupe Street, Austin, Texas 78701,
512/305–6933.
Filed: January 3, 1997, 2:27 p.m.
TRD-9700099
♦ ♦ ♦
Wednesday, January 15, 1997, 10:30 a.m.
333 Guadalupe, Room 100
Austin
Legislative and Regulatory Committee
AGENDA:
The Committee will call the meeting to order and recognize guests;
hear public comment; hear reports, discuss and take committee
action, as necessary; issues to include, but are not limited to,
FCC and PUC Proceedings; potential changes to private switch
legisation, House Bill 1544; proposed amendments to Health and
Safety Code, Chapter 771, to authorize commercial license to
promote 9-1-1 for Kids Project, and other actions; legislative
interim committee interests: auditing and contracting issues; one-call
legislation; implementation of House Bill 2128 provisions; funding
through councils of governments or other similar organizations;
excerpts from Comptroller John Sharp’s Disturbing the Peace; 9-
1-1 interconnection implementation and potential legislative issues;
potential wireless legislative issues; notice of FCC rule making
for wireless and E911 Systems (94-102); other PUC and FCC
proceedings; potential Public Utility Commission (PUC) proceedings
regarding 9-1-1; recently filed interconnection agreements at the
PUC; soft dial tone/warm line; approval of November 12, 1996
committee meeting minutes. The Committee may meet in executive
session on any of the above items as authorized by the Texas Open
Meetings Act, and pursuant to the Government Code 551, Subchapter
D, Adjourn.
Persons requesting interpreter services for the hearing-and speech-
impaired should contact Velia Williams at 512/305–6933 at least two
working days prior to the meeting.
Contact: Velia Williams, 333 Guadalupe Street, Austin, Texas 78701,
512/305–6933.
Filed: January 3, 1996, 2:27 p.m.
TRD-9700098
♦ ♦ ♦
Wednesday, January 15, 1997, 1:15 p.m.
333 Guadalupe, Room 100
Austin
Operations and Performance Committee
AGENDA:
The Committee Will Call the Meeting to Order and Recognize Guests;
Hear Public Comment; Hear Reports, Discuss and take Committee
Action, as necessary: ACSEC Financial Report and Annual Financial
Report; Telco Revenue Analysis and Potential Audit Activity; Car-
olyn Arnold Letters Relating to 9–1–1 Service Fee Billing by South-
western Bell Telephone Company; Excerpts from Comptroller John
Sharp’s Disturbing the Peace; House Appropriations Subcommittee
Recommendations on Funding Through Councils of Governments;
and its Potential Impact on ACSEC Operations; Public Education
Programs Report; Approval of November 12, 1996 Committee Meet-
ing Minutes. The committee may meet in Executive Session on any
of the above items as authorized by the Texas Open Meetings Act,
and pursuant to Government Code 551, Subchapter D. Adjourn.
Persons requesting interpreter services for the hearing- and speech-
impaired should contact Velia Williams at 512/305–6933 at least two
working days prior to the meeting.
Contact: Velia Williams, 333 Guadalupe Street, Austin, Texas 78701,
512/305–6933.
Filed: January 3, 1996, 2:31 p.m.
TRD-9700107
♦ ♦ ♦
Wednesday, January 15, 1997, 2:30 p.m.
333 Guadalupe, Room 100
Austin
Planning and Implementation Committee
AGENDA:
The Committee Will Call the Meeting to Order and Recognize Guests;
Hear Public Comment; Hear Reports, Discuss and take Committee
Action, as necessary: Review and consider components of the capital
area planning council’s strategic plan; GIS/Database and addressing
maintenance issues; Coastal Bend Council of Governments Plan
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Amendment; Lower Rio Grande Valley Development Council Plan
Amendment; Consider comments received and final approval on
amendments to Rule 251.1; Update on posted Rules 251.2 and
251.6; Texas Association of Regional Council’s Request to ACSEC
to Examine Feasibility of Statewide 9-1-1 Database System; Approval
of December 6, 1996 Committee Meetings Minutes. Adjourn.
Persons requesting interpreter services for the hearing-and speech-
impaired should contact Velia Williams at 512/305–6933 at least two
working days prior to the meeting.
Contact: Velia Williams, 333 Guadalupe Street, Austin, Texas 78701,
512/305–6933.
Filed: January 3, 1996, 2:31 p.m.
TRD-9700100
♦ ♦ ♦
Thursday, January 16, 1997, 8:30 a.m.




The Commission Will Call the Meeting to Order and Recognize
Guests; Hear Public Comment; Hear Reports, Discuss and take Com-
mittee Action, as necessary: Poison Control Committee Report; Op-
erations and Performance Committee Report; Planning and Imple-
mentation Committee Report; Legislative and Regulatory Committee
Report; Recess; Panel Discussion on Potential 9–1–1 Impacts from
Local Competition; Establishing Commission Policies on Potential
Additional 9–1–1 Funding and 9–1–1 Implementation as a Result of
Local Competition; Approval of November 13 and December 12,
1996 Commission Meeting Minutes. The Commission may meet in
Executive Session on any of the items as authorized per Texas Open
Meetings Act, and pursuant to Government Code 551, Subchapter D,
561.071, consultation with Assistant Attorney General on pending or
contemplated litigation or to seek legal advice. Adjourn.
Persons requesting interpreter services for the hearing- and speech-
impaired should contact Velia Williams at 512/305–6933 at least two
working days prior to the meeting.
Contact: Velia Williams, 333 Guadalupe Street, Austin, Texas 78701,
512/305–6933.
Filed: January 3, 1997, 2:50 p.m.
TRD-9700105
♦ ♦ ♦
State Employee Charitable Campaign
Monday, January 13, 1997, 1:30 p.m.





II. Approval of minutes from previous meeting
III. SPC Retreat Report and Action on Recommendations
IV. State Campaign Manager’s Report
V. Action on 1997 State Campaign Manager Application
VI. SPC Chair’s Report
VII. SAC Report
VIII. Comptroller’s Staff Report
IX. Organizational Structure of the SPC
X. Adjourn
Contact: Mike Terry, 823 Congress Avenue, Suite 1103, Austin,
Texas 78701, (512) 478–6601.




Friday, January 10, 1997, 9:30 a.m.
Capitol Extension, Room E1.010
Austin
AGENDA:
The commission will take roll call; hear comments by the commis-
sioners and the executive director, and communications from the pub-
lic; approve the minutes of the December 13, 1996 meeting; briefing,
discussion and possible action to waive certain fines assessed for late
filing of campaign finance reports, lobby reports, or personal financial
statements; discussion and possible action in response to the follow-
ing Advisory Opinion Requests Numbers 393, 394, and 395; election
of chair and vice-chair of the Texas Ethics Commission; adjourn.
Contact: Tom Harrison, 201 East Fourteenth Street, Tenth Floor,
Austin, Texas 78701, 512/463–5800.
Filed: January 2, 1997, 1:03 p.m.
TRD-9700010
♦ ♦ ♦
Texas Department of Health
Friday, January 10, 1997, 9:30 a.m.
Moreton Building, Room M-652, Texas Department of Health, 1100
West 49th Street
Austin
Oral Health Services Advisory Committee (OHSAC)
AGENDA:
The committee will discuss and possibly act on: approval of minutes
of previous meeting on October 11, 1996; adoption of 1996 Oral
Health Services Advisory Committee (OHSAC) report to Board of
Health; application of dental sealants, Baby Bottle Tooth Decay
(BBTD), Tooth White Spot Awareness Campaign; progress reports
and updates (Orthodontic Subcommittee; Behavior Management and
Hospitalization Subcommittee; draft of revised Texas Health Steps
(THSteps) Dental Utilization Review rules, 25 Texas Administrative
Code, Chapter 33, Subchapter H and plan of operation for reviews;
Medicaid Bulletin item (limitation on replacement of ortho appliance
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notifcation to new THSteps clients)); and implementation of CDT-2
codes and notification of providers by National Heritage Insurance
Company (NHIC); Medicaid managed care update; medical and
dental policy process; public comment; agenda items for next
OHSAC meeting; and setting date and time for next meeting.
To request an accommodation under the ADA, please contact
Suzzanna Currier, ADA Coordinator in the Office of Civil Rights
at 512/458–7627 or TDD at 512/458–7708 at least two days prior to
the meeting.
Contact: Karl Shaner, 1100 West 49th Street, Austin, Texas 78756,
512/458–7111.
Filed: December 31, 1996, 3:33 p.m.
TRD-9618774
♦ ♦ ♦
Texas Higher Education Coordinating Board
Thursday, January 16, 1997, 9:00 a.m.
Chevy Chase Office Complex, 7700 Chevy Chase Drive, Building 1,
Room 1.100
Austin
Joint Advisory Committee, Coordinating Board/State Board of Edu-
cation
AGENDA:
Report of the December meeting of the Joint Advisory Committee.
Contact: Kenneth H. Ashworth, P.O. Box 12788, Capitol Station,
Austin, Texas 78711, 512/483–6101.
Filed: January 3, 1997, 2:17 p.m.
TRD-9700084
♦ ♦ ♦
Thursday, January 16, 1997, 9:30 a.m.





Consideration of matters relating to universities.
Contact: Kenneth H. Ashworth, P.O. Box 12788, Capitol Station,
Austin, Texas 78711, 512/483–6101.
Filed: January 3, 1997, 2:18 p.m.
TRD-9700085
♦ ♦ ♦
Thursday, January 16, 1997, 11:00 a.m.
Chevy Chase Office Complex, 7700 Chevy Chase Drive, Building 1,
Room 1.100
Austin
Administration and Financial Planning Committee
AGENDA:
Consideration of matters relating to administration and financial
planning.
Contact: Kenneth H. Ashworth, P.O. Box 12788, Capitol Station,
Austin, Texas 78711, 512/483–6101.
Filed: January 3, 1997, 2:19 p.m.
TRD-9700086
♦ ♦ ♦
Thursday, January 16, 1997, Noon
Chevy Chase Office Complex, 7700 Chevy Chase Drive, Building 1,
Room 1.102
Austin
Committee of the Whole
AGENDA:
The Committee of the Whole will meet in executive session to discuss
pending or contemplated litigation.
Contact: Kenneth H. Ashworth, P.O. Box 12788, Capitol Station,
Austin, Texas 78711, 512/483–6101.
Filed: January 3, 1997, 2:19 p.m.
TRD-9700087
♦ ♦ ♦
Thursday, January 16, 1997, 1:00 p.m.





Consideration of the report of the committee created to evaluate
the Advanced Research Program and Advanced Technology Program
pursuant to Texas Education Code, §142.006 and §143.007.
Contact: Kenneth H. Ashworth, P.O. Box 12788, Capitol Station,
Austin, Texas 78711, 512/483–6101.
Filed: January 3, 1997, 2:20 p.m.
TRD-9700088
♦ ♦ ♦
Thursday, January 16, 1997, 1:30 p.m.
Chevy Chase Office Complex, 7700 Chevy Chase Drive, Building 1,
Room 1.100
Austin
Access and Equity Committee
AGENDA:
Report of Committee on Criteria for Diversity; Consideration of
approval of modification to the Access and Equity 2000 Plan to ensure
compliance with Hopwood decision Master Planning Item; and Final
report on the Advisory Committee on Women and Minority Faculty
and Professional Staff.
Contact: Kenneth H. Ashworth, P.O. Box 12788, Capitol Station,
Austin, Texas 78711, 512/483–6101.
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Filed: January 3, 1997, 2:20 p.m.
TRD-9700089
♦ ♦ ♦
Thursday, January 16, 1997, 2:00 p.m.





Report on ethnicity of students at Texas medical schools
Contact: Kenneth H. Ashworth, P.O. Box 12788, Capitol Station,
Austin, Texas 78711, 512/483–6101.
Filed: January 3, 1997, 2:21 p.m.
TRD-9700090
♦ ♦ ♦
Thursday, January 16, 1997, 2:15 p.m.
Chevy Chase Office Complex, 7700 Chevy Chase Drive, Building 1,
Room 1.100
Austin
Community and Technical Colleges Committee
AGENDA:
Consideration of matters relating to community and technical col-
leges.
Contact: Kenneth H. Ashworth, P.O. Box 12788, Capitol Station,
Austin, Texas 78711, 512/483–6101.
Filed: January 3, 1997, 2:21 p.m.
TRD-9700091
♦ ♦ ♦
Thursday, January 16, 1997, 2:30 p.m.





Consideration of matters relating to campus planning.
Contact: Kenneth H. Ashworth, P.O. Box 12788, Capitol Station,
Austin, Texas 78711, 512/483–6101.
Filed: January 3, 1997, 2:22 p.m.
TRD-9700092
♦ ♦ ♦
Thursday, January 16, 1997, 3:15 p.m.





Consideration of matters relating to student services.
Contact: Kenneth H. Ashworth, P.O. Box 12788, Capitol Station,
Austin, Texas 78711, 512/483–6101.
Filed: January 3, 1997, 2:23 p.m.
TRD-9700093
♦ ♦ ♦
Friday, January 17, 1997, 8:30 a.m.




Consideration of matters relating to the Joint Advisory Committee,
Coordinating Board/State Board of Education; the Committee on Uni-
versities; the Committee on Administration and Financial Planning;
the Committee on Research; the Committee on Access and Equity;
the Committee on Health Affairs; the Committee on Community and
Technical Colleges; the Committee on Campus Planning; the Com-
mittee on Student Services; the Committee of the Whole; Reports to
the Board; and the Commissioner’s Report.
Contact: Kenneth H. Ashworth, P.O. Box 12788, Capitol Station,
Austin, Texas 78711, 512/483–6101.
Filed: January 3, 1997, 2:24 p.m.
TRD-9700094
♦ ♦ ♦
Texas HMO Solvency Surveillance Committee
Friday, January 17, 1997, 9:00 a.m.
333 Guadalupe Street, Room 1264, Tower I
Austin
AGENDA:
1. Call to Order
2. Approval of October 18, 1996 Minutes
3. Staff Report
4. Review of Overall HMO Industry
5. Executive Session Consultation with Attorney Regarding Contem-
plated LItigation, Texas Government Code §551.071
6. Reconvene in Open Session (To Discuss Any Furhter Business)
7. Adjourn
Contact: Bernice Ross, 333 Guadalupe Street, Mail #113.2A, Austin,
Texas 78701, 512/463–6328.
Filed: January 3, 1997, 11:28 a.m.
TRD-9700076
♦ ♦ ♦
Board of Law Examiners
Friday-Sunday, January 10–12, 1997, 8:30 a.m.
Suite 500 Tom C. Clark, 205 West 49th Street
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Austin
REVISED AGENDA:
We have added a new agenda item 21: “Consider motion to
obtain discovery filed by applicant Frederick Lloyd McGuire”. The
discovery motion was just received in its entirety today, after the
applicant had unsuccessfully tried to fax a copy on December 28,
1996 in time to be placed on the regular posting notice. If the item
is not added to the agenda for this meeting, the applicant will have
to wait until the Board’s February meeting for action.
Contact: Rachael Martin, P.O. Box 13486, Austin, Texas 78711–3486,
512/463–1621.
Filed: December 31, 1996, 1:35 p.m.
TRD-9618764
♦ ♦ ♦
Texas State Library and Archives Commission
Cancelled- Original Date January 8, 1997
1201 Brazos, Room 202, Lorenzo de Zavala State Library and
Archives Building
Austin
Library Systems Act Advisory Board
AGENDA:
I. Welcome and Introductions
II. Election of Chair of Library Systems Act Advisory Board
III. Review of Internal Audits (SFY96 and SFY97)
IV. Consideration of Proposed Rule §1.63 and §1.64
V. Staff reports and open discussion of Library Systems and other
projects related to Texas libraries
VI. Adjournment
Contact: Ed Seidenberg, Box 12927, Austin, Texas 78711–2927, 512/
463–5459.
Filed: January 2, 1997, 9:28 a.m.
TRD-9618785
♦ ♦ ♦
Texas Department of Licensing and Regulation
Friday, January 10, 1997, 9:00 a.m.
920 Colorado, E.O. Thompson Building, Fourth Floor Conference
Room
Austin
Enforcement Division, Staff Leasing
AGENDA:
According to the complete agenda, the Department will hold an Ad-
ministrative Hearing to consider the possible assessment of admin-
istrative penalties against the Respondent, Paul F. Gravitt dba Per-
sonnel Office of Texas, Inc., for performing staff leasing services
without first becoming licensed (5 counts), in violation of 16 Texas
Administration Code §72.20(a) and Texas Labor Code Annotated
§91.021(a)(3), pursuant to the Texas Labor Code, Chapter 91; and
Texas Civil Statutes, Article 9100; Texas Government Code, Chapter
2001, Administrative Procedure Act; and the 16 Texas Administra-
tive Code, Chapters 60 and 72.
Contact: Paula Hamje, 920 Colorado, Austin, Texas 78701, 512/463–
3192.
Filed: December 31, 1996, 12:39 p.m.
TRD-9618761
♦ ♦ ♦
Monday, January 13, 1997, 9:00 a.m.
920 Colorado, E.O. Thompson Building, Fourth Floor Conference
Room
Austin
Enforcement Division, Staff Leasing
AGENDA:
According to the complete agenda, the Department will hold an Ad-
ministrative Hearing to consider the possible assessment of adminis-
trative penalties against the Respondent, Brenda Lee Thompson and
Lisa Diann Dreith doing business as Proserx, Inc., for violations
of Texas Labor Code, Annotated §§91.031(b) (3 counts); 91.043
(3 counts); 91.048(3); 91.020(a)(8); 91.020(a)(13); 91.031(a) (3
counts), and the 16 Texas Administrative Code (TAC) §§72.70(b)(1)
(2 counts); 72.70(b)(2) (6 counts) and 72.71, pursuant to the Texas
Labor Code, Chapter 91; Texas Revised Civil Statutes Annotated,
Article 9100; Texas Government Code Chapter 2001 (APA); and the
16 TAC Chapters 60 and 72.
Contact: Paula Hamje, 920 Colorado, Austin, Texas 78701, 512/463–
3192.
Filed: January 3, 1996, 2:25 p.m.
TRD-9700097
♦ ♦ ♦
Tuesday, January 14, 1997, 9:00 a.m.
920 Colorado, E.O. Thompson Building, Fourth Floor Conference
Room
Austin
Enforcement Division, Staff Leasing
AGENDA:
According to the complete agenda, the Department will hold an Ad-
ministrative Hearing to consider the possible assessment of admin-
istrative penalties against the Respondent, and Advantage Employ-
ment Services, L.L.C, for engaging in staff leasing services without
first becoming licensed in violation of Texas Labor Code, Annotated
§§91.011, 91.020(a)(2) and 91.061(1); 16 Texas Administrative Code
(TAC) §§72.20(a), pursuant to the Texas Labor Code, Chapter 91;
Texas Revised Civil Statutes Annotated, Article 9100; Texas Gov-
ernment Code Chapter 2001 (APA); and the 16 TAC Chapters 60
and 72.
Contact: Paula Hamje, 920 Colorado, Austin, Texas 78701, 512/463–
3192.
Filed: January 3, 1996, 2:25 p.m.
TRD-9700096
♦ ♦ ♦
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Wednesday, January 15, 1997, 9:00 a.m.
920 Colorado, E.O. Thompson Building, Fourth Floor Conference
Room
Austin
Enforcement Division, Staff Leasing
AGENDA:
According to the complete agenda, the Department will hold an Ad-
ministrative Hearing to consider the possible assessment of adminis-
trative penalties against the Respondent, Gary Thompson doing busi-
ness as First Choice Staffing of Texas, Inc., for failure to notify
employees and service recipients of the name, mailing address and
telephone number of the department on a contractual agreement in
violations of 16 Texas Administrative Code (TAC) §§72.70(b)(1) and
for failing to disclose to a client company whether its insurance plan
is fully insured, partially insured or fully self–insured in violation of
Texas Labor Code, Annotated §91.041(b)(5), pursuant to the Texas
Labor Code, Chapter 91; Texas Revised Civil Statutes Annotated,
Article 9100; Texas Government Code Chapter 2001 (APA); and the
16 TAC Chapters 60 and 72.
Contact: Paula Hamje, 920 Colorado, Austin, Texas 78701, 512/463–
3192.
Filed: January 3, 1996, 2:25 p.m.
TRD-9700095
♦ ♦ ♦
Texas Natural Resource Conservation Commis-
sion
Monday, January 13, 1997, 10:00 a.m.
12118 North IH35, Room 201S, Building E
Austin
AGENDA:
This meeting is a work session for discussion between Commissioners
and staff. No public testimony or comment will be accepted except
by invitation of the Commission.
Contact: Doug Kitts, 12100 Park 35 Circle, Austin, Texas 78753, 512/
239–3317.
Filed: January 3, 1997, 3:43 p.m.
TRD-9700118
♦ ♦ ♦
Tuesday, January 21, 1997, 10:00 a.m.
12124 Park 35 Circle, Building B, Room 201A,(TNRCC Complex)
Austin
AGENDA:
For a hearing before an administrative law judge of the State Office
of Administrative Hearings on an application filed with the Texas
Natural Resource Conservation Commission by GERALD ENGLISH
ESTATE dba ENGLISH ACRES WATER SUPPLY for a water
Certificate of Convenience and Necessity to authorize the provision of
water utility service in Jim Wells County, Texas. The proposed utility
service area is located approximately five miles west of downtown
Alice, Texas and is generally bounded on the north by County road
136 and on the east by FM 1554. The total area being requested
includes 33 current customers. SOAH Docket Number 581–96–2221.
Contact: Pablo Carrasquillo, State Office of Administrative Hearings,
P.O. Box 13025, Austin, Texas 78711–3025, (512) 475–3445.
Filed: January 3, 1997, 3:43 p.m.
TRD-9700110
♦ ♦ ♦
Tuesday, January 28, 1997, 10:00 a.m.
Building B, Room 201 A (TNRCC Complex), 12124 Park 35 Circle
Austin
AGENDA:
For a hearing before an administrative law judge of the State
Office of Administrative Hearings on a request filed with the Texas
Natural Resource Conservation Commission by SARDIS-LONE
ELM WATER SUPPLY CORPORATION (WSC) for a cease and
desist order against the CITY OF MIDLOTHIAN (CITY). Sardis-
Lone Elm WSC (Certificate of Convenience and Necessity Number
10058) is alleging that the City (Certificate of Convenience and
Necessity Number 11706 is serving within the service area of Sardis-
Lone Elm WSC in Ellis County Texas. SOAH DOCKET NUMBER
582–96–2220.
Contact: Pablo Carrassquillo, State Office of Administrative Hearings,
P.O. Box 13025, Austin, Texas 78711–3025, 512/475–3445.
Filed: January 3, 1997, 11:56 a.m.
TRD-9700077
♦ ♦ ♦
Wednesday, March 5, 1997, 9:30 a.m.




Docket Number 96–1831–DIS on a PETITION FOR CREATION
OF EL PASO DOWNTOWN MANAGEMENT DISTRICT OF
EL PASO COUNTY, filed under the authority of Chapter 375
of the Texas Local Government Code, 30 Texas Administrative
Code, Chapter 293, and the procedural rules of the Commission.
Municipal management districts also have general powers granted on
conservation and reclamation districts pursuant to Article XVI Section
59 of the Texas Constitution, including those contained in the Texas
Water Code Chapter 49. Management districts also have powers
and authorities granted to road utility districts pursuant to Article
III Section 52 of the Texas Constitution. Municipal management
districts do not have eminent domain power. A proposed five-year
budget was submitted for the fiscal year 1998 through 2002, allocating
approximately 29 percent to transportation, 23 percent to security,
41 percent to cleanliness, and 7 percent to public information and
promotion. The cost of performing the work is estimated to average
$306,000 over the five-year period (1998 through 2002). the proposed
district would contain approximately 294 acres within the corporate
city limits of the City of El Paso, devoted primarily to commercial
and retail development. The proposed district would be generally
bounded by IH10 to the north, Campbell, Ochoa, Paisano and Kansas
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streets to the east, the Border Highway to the south, and by Paisano
and Durango streets to the west. The proposed district area excludes
an approximate 6 1/2 block low-income (special zoned) residential
area along and north of the Border Highway just east of Stanton
Street. The Southern part of the proposed district surrounds this
excluded area on three sides. The excluded area is designated as a
“Special Residential Revitalization District” created by the City of El
Paso.
Contact: Water Utilities District Administration Section, P.O. Box
13087, Austin, Texas 78711–3087, 512/239–6161.
Filed: January 2, 1997, 3:29 p.m.
TRD-9700034
♦ ♦ ♦
Wednesday, March 5, 1997, 9:30 a.m.




Docket Number 96–1838–DIS; Application for renewal of authority
to adopt and impose a debt service standby fee and an operations and
maintenance standby fee for calendar years 1997, 1998, and 1999
on undeveloped property in SPORTMAN’S WORLD MUNICIPAL
UTILITY DISTRICT OF PALO PINTO COUNTY. The application
is filed and the hearing will be held under the authority of Section
49.231 of the Texas Water Code, 30 Texas Administrative Code
Sections 293.141–293.152, and under the procedural rules of the
Commission. The District’s application requests authorization to
levy annual standby fees on unimproved property in the District
per equivalent single family connection (ESFC) for calendar years
1997, 1998 and 1999 as follows: (1) an operations and maintenance
standby fee of $324 per ESFC per year and a debt service standby fee
of $96 per ESFC per year against unimproved lots that have water
and wastewater mains available within 300 feet of the lots; (2) an
operation and maintenance standby fee of $240 per ESFC per year
against unimproved lots that have only water mains available within
300 feet of the lots; and (3) an operation and maintenance standby
fee of $180 per ESFC per year against unimproved lots that have
only wastewater service available within 300 feet of the lot.
Contact: Water Utilities District Administration Section, P.O. Box
13087, Austin, Texas 78711–3087, 512/239–6161.
Filed: January 2, 1997, 5:17 p.m.
TRD-9700054
♦ ♦ ♦
Board of Nurse Examiners
Friday, January 17, 1997, 10:00 a.m.
Hobby Building, 333 Guadalupe, Tower II, Suite 500
Austin
Advisory Committee on Advanced Practice Nursing
AGENDA:





11:00 a.m.- Informational Updates: Status of Negotiations Between
the National Council of State Boards of Nursing and the APN
Certifying Organizations.
11:30 a.m.- Working Lunch
12:30 p.m.- Charge From the Board: Continued Discussion of the
Master’s Degree Requirement for Advanced Practice.
1:30 p.m.- Old Business: Guidelines for Refresher Course of
Extensive Orientation After Lapse in Practice of Four years or More.
2:30 p.m.- Scheduling Next Meeting
3:00 p.m.- Adjourn.
Contact: Mitchell Diaz, Box 140466, Austin, Texas 78714, 512/305–
6844.
Filed: January 2, 1997, 3:38 p.m.
TRD-9700040
♦ ♦ ♦
Thursday and Friday, January 23 – 24, 1997, 8:30 a.m.
Hobby Building, 333 Guadalupe, Tower II, Room 225
Austin
AGENDA:
The Board of Nurse Examiners will receive the minutes from the
November meeting, October and November financial statements;
consider education matters, including a public hearing scheduled
for 9:30 a.m. on January 23, 1996 to consider a proposal from
Houston Baptist University for an APN program. The Board will
take action on the following Declaratory Order Petitioners: Davey
Glenn Hamilton, Marianne Maples, Anna Margaret Kesselus, Jon
Charlene Pagan, Glynna Melissa Poynter, Amy Denise Prater, and
Sarah J. Williams. The Board will consider Eligibility Orders for
Rolando Campos, Applicant, and Lori Lee Doty, Petitioner. The
Board will consider Agreed Orders for Eugene D. Boyd, Jr., #612327,
Lori Lynn Brault, #615521, Alberta Ruth Burger, #527571, Maurie
Michelle Cunningham, #599840, Judy Kay Gibson, #244815, Susan
Annette Kelly, #547705, Dorothy Mullins Kesner, #428667, Deborah
Jean Little, Endorsement, Elizabeth Mason-Morrison, Endorsement,
Daisy Mae Mills, #232532, Nancy Pedersen, #555369, Stacey L.
Perkins, #525353, Judith Quiles, Endorsement, Susan Elizabeth
Ringstmeyer, #602812, James C. Allan Robertson, #423825, Barbara
L. Siemsen, #573020, and Phyllis Hill Willing, #574206. The Board
will consider proposals for decision from the ALJ for the following:
Bruce Alan Ashley, #597754, Debra Jean Cook, #567051, Kathy
Beth Cornelson, #242229, Jacquelyn B. Gildea, #436937, Kathryn
Ann Hughes, #240343, Kimberly Kay Kuster, #606617, Daniel
Brian Martin, #589432, Nancy Ann Quackenbush, #578223, Nancy
Elizabeth Reagan, #256335, Helen Ruth Blackwell, #429410, M.
Margaret Drews, #208868, Thresiamma Emmanuel, #463375, Nimfa
Morales Garcia, #588931, Laura J. Heileman, #232360, Barbara A.
Petri Kinstley, #220484, Mary H. Hall Matheson, #411003, Linda
Joanne Neasbitt, #555262, Karen Lynn Pierce, #237860, Brenda Jean
Smith, #507750, and Mildred Irene Vaughn, #228471.
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On Friday, January 24, 1997, the Board will conduct a worksession
from 8:30 a.m.-noon.
Contact: Erlene Fisher, Box 140466, Austin, Texas 78714, 512/305–
6811.
Filed: January 3, 1997, 8:40 a.m.
TRD-9700065
♦ ♦ ♦
Texas State Board of Podiatric Medical Examin-
ers
Friday, January 10, 1997, 10:00 a.m.
333 Guadalupe, Tower I, Room 1250–A
Austin
AGENDA:
1) Friday, January 10, 1997, 10:00 a.m. roll call, reading and possible
approval of the minutes; president’s report; executive director’s
report; treasurer’s report; public comments, discussion and possible
adoption of rules that were published in the July 19, 1996 Texas
Register §§371.2, 371.9, 373.2, 373.4–373.7, 375.1–375.5, 375.8–
375.12, 376.1–376.4, 376.10, 377.1, 377.3, 377.4, 377.11, 377.34,
377.43, 378.1, 378.3, 378.5–378.8, 379.1, 379.2, 380.1, 381.4–
381.7 and 382.1; discussion and possible proposal for publication
in the Texas Register rule changes regarding 371 examination rules,
375.11 records rules, 371.1 definition of Graduate Podiatric Medical
Education and new rules regarding teleconferencing/diagnosing from
out-of-state; discussion and possible action on request from Victor
Greener, DPM to waive the residency requirement according to
§371.31; discussion and possible action on request from Austin
Reeves, DPM, to have his license reinstated without having to retake
the examination; discussion and possible proposal for publication
in the Texas Register rule changes regarding 371.2(h) provisional
license. This rule will be following the emergency rulemaking
procedure; personnel report by Dr. Garrison; discussion and possible
action regarding license verifications; election of officers.
Contact: Janie Alonzo, P.O. Box 12216, Austin, Texas 78711–2216,
(512) 305–7000.




Wednesday, January 8, 1997, 5:30 p.m.
1400 North Congress Avenue, Capitol Extension Room E2.026
Austin
Texas History Museum Committee
AGENDA:
I. Call to Order.
II. Discussion on acquiring consultant services to produce need
assessment and programming report for a Texas History Museum.
II. Action on awarding contract to consulting firm to produce same
report for a Texas History Museum.
IV. Adjourn
Contact: Rick Crawford, 201 East 14th Street, Suite 950, Austin,
Texas 78701, 512/ 463–5495
Filed: December 31, 1996, 2:28 p.m.
TRD-9618766
♦ ♦ ♦
Public Utility Commission of Texas
Tuesday, January 21, 1997, 9:00 a.m.
1701 North Congress Avenue
Austin
AGENDA:
A Hearing on the Merits will be held by the State Office of
Administrative Hearings in Docket Number 16852– Application of
Intermedia Communications, Inc. for a Service Provider Certificate
of Operating Authority (SPCOA). Applicant intends to provide
resold and facilities-based local exchange services throughout the
state, initially offering service in metropolitan areas. The exact
configuration of its network will continue to evolve, but initially
will rely exclusively on resale of facilities to local providers,
including the incumbent local exchange company. Texas service
offerings are still under development, but will include a rull range of
voice and data telecommunications services, including local switched
services, special access, private line, internet access, frame relay, and
systems integration of related services. Applicant’s requested SPCOA
geographic area includes the entire state of Texas. Initially, applicant
intends to provide service in the areas served by Southwestern
Bell Telephone company and General Telephone Conmpany of the
Southwest. Persons who wish to intervene or otherwise participate
in these proceedings shouls make appropriate filings or comments to
the Commission by January 15, 1997.
Contact: Paula Mueller, 1701 North Congress Avenue, Austin, Texas
78701, 512/936–7145.




Friday, January 10, 1997, 10:00 a.m.
1101 Camino La Costa, Room 235
Austin
AGENDA:
Call to Order; roll Call; Consideration of and action on the
following Texas Racing Commission rules: §§303.96, 311.12,
311.208, 313.103, 319.7, 321.204, 321.232, 321.233, 321.234;
Consideration of and action on petition by Texas Thoroughbred
Association for amendment to §303.92; Consideration of and action
on Proposal for Decision, Exceptions, and Replies to Exceptions in
SOAH Number 476–96–1127, Texas Racing Code Number 96–02–
08, in Re: the Appeal by Mike Short from Stewards’ Ruling Manor
1292; Consideration of and action on the following matters relating to
pari-mutuel racetracks: (1) Agreement between Sam Houston Race
Park, Ltd. and Texas Thoroughbred HBPA, Inc.; and (2) Request by
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Retama Park for changes to live race date allocation for 1997; Report
on Racetrack Inspections; Old and New Business; Adjourn.
Contact: Paula Flowerday, P.O. Box 12080, Austin, Texas 78711,
512/833–6699.
Filed: January 2, 1997, 3:31 p.m.
TRD-9700037
♦ ♦ ♦
Railroad Commission of Texas
Friday, January 10, 1997, 11:30 a.m.




The members of the Railroad Commission of Texas will attend the
annual luncheon of The Association of Texas Intrastate Natural Gas
Pipelines. Chairman Carole Keeton Rylander is the guest speaker.
Following the luncheon, the Commissioners will attend the meeting
of the Natural Gas Reliability Council.
Contact: Mary Ross McDonald, P.O. Box 12967, Austin, Texas
78711–2967, 512/463–7008.
Filed: January 2, 1997, 10:17 a.m.
TRD-9618795
♦ ♦ ♦
Tuesday, January 14, 1997, 9:30 a.m.




According to the complete agenda, the Railroad Commission of
Texas will consider various applications and other matters within
the jurisdiction of the agency including oral arguments at the time
specified on the agenda. The Railroad Commission of Texas may
consider the procedural status of any contested case if 60 days or
more have elapsed from the date the hearing was closed or from the
date the transcript was received.
The Commission may meet in Executive Session on any items listed
above as authorized by the Open Meetings Act.
Contact: Lindil C. Fowler, Jr., P.O. Box 12967, Austin, Texas 78711–
2967, 512/463–7033.
Filed: January 3, 1997, 4:11 a.m.
TRD-9700123
♦ ♦ ♦
Wednesday, January 22, 1997, 9:00 p.m.




The Commission will hold its monthly statewide hearing on oil and
gas to determine the lawful market demand for oil and gas and to
consider and/or take action on matters listed on the agenda posted
with the Secretary of State’s Office.
Contact: Kathy Way, P.O. Box 12967, Austin, Texas 78711–2967,
512/463–6729.
Filed: January 3, 1997, 4:10 p.m.
TRD-9700122
♦ ♦ ♦
Texas Savings and Loan Department
Tuesday, January 21, 1996, 9:00 a.m.
Finance Commission Building, 2601 North Lamar, Third Floor
Austin
AGENDA:
The purpose of this meeting (hearing) is to accumulate a record
of evidence in regard to the application of First American Bank
Texas, SSB, to purchase certain assets and assume certain liabilities
associated with eleven branches of Bank of America Texas, N.A.,
Irving, Dallas County, Texas from which record the Commissioner
will determine whether to grant or deny the application.
Contact: Teresa Scarborough, 2601 North Lamar Boulevard, Suite
201, Austin, Texas 78705, (512) 475–1350.
Filed: January 3, 1997, 2:32 p.m.
TRD-9700102
♦ ♦ ♦
State Board of Examiners for Speech-Language
Pathology and Audiology
Thursday, January 9, 1997, 10:00 a.m.




The committee will meet to discuss and possibly act on: complaints
(96–SA-0004; 96–SA-0007; 96–SA-0020; 97–SA-0001; 97–SA-
0002; 97–SA-0003; 97–SA-0004; and 97–SA-0005); preparing a
schedule of sanctions; procedures for late renewal of a license and
determining if disciplinary action should be initiated; violations of
the Act, Section 9, Article 4512j, Texas Civil Statutes (22 Texas
Administration Code, Chapter 741), and drafting proposed rules (22
Texas Administrative Code Chapter 741) if needed.
To request an accommodation under the ADA, please contact
Suzzanna Currier, ADA Coordinator in the Office of Civil Rights
at 512/458–7627 or TDD at 512/458–7708 at least two days prior to
the meeting.
Contact: Dorothy Cawthon, 1100 West 49th Street, Austin, Texas
78756, 512/834–6627.
Filed: December 31, 1996, 3:33 p.m.
TRD-9618773
♦ ♦ ♦
22 TexReg 394 January 10, 1997 Texas Register
Thursday, January 9, 1997, 1:00 p.m.
Omni Hotel, Conference Room B, 9821 Colonnade Boulevard
San Antonio
Audiology Scope of Practice Committee
AGENDA:
The committee will meet to discuss and possibly act on: screening of
infants’ hearing; rental of hearing instruments; hearing instruments
offered by mail order; guidelines to interpret 30–day evaluation and
refund of hearing instruments; and drafting proposed rules (22 Texas
Administrative Code, Chapter 741) if needed.
To request an accommodation under the ADA, please contact
Suzzanna Currier, ADA Coordinator in the Office of Civil Rights
at 512/458–7627 or TDD at 512/458–7708 at least two days prior to
the meeting.
Contact: Dorothy Cawthon, 1100 West 49th Street, Austin, Texas
78756, 512/834–6627.
Filed: December 31, 1996, 3:33 p.m.
TRD-9618772
♦ ♦ ♦
Thursday, January 9, 1997, 1:00 p.m.
Omni Hotel, Conference Room B, 9821 Colonnade Boulevard
San Antonio
Speech-Language Pathology Scope of Practice Committee
AGENDA:
The committee will meet to discuss and possibly act on: defining
routine tests; developing forms to be used by supervisor to document
supervision and tasks assigned to assistants; developing procedures
and documentation required if selected for audit of records; defining
number of hours of supervision required by each supervisor if an
assistant has more than one supervisor or more than one employer;
defining duties that may be assigned to an unlicensed person
under supervision of a licensee; defining who may participate in a
treatment team to provide therapy for clients with autism/pervasive
developmental disorder (PPD); defining oral pharyngeal function as
it relates to use of radiological equipment and whether a speech/
language pathologist may use Fiber optic Endoscopic Evaluation of
Swallowing (FEES) procedures; establishing guidelines for caseload
limits; and drafting proposed rules (22 Texas Administrative Code,
Chapter 741) if needed.
To request an accommodation under the ADA, please contact
Suzzanna Currier, ADA Coordinator in the Office of Civil Rights
at 512/458–7627 or TDD at 512/458–7708 at least two days prior to
the meeting.
Contact: Dorothy Cawthon, 1100 West 49th Street, Austin, Texas
78756, 512/834–6627.
Filed: December 31, 1996, 4:12 p.m.
TRD-9618776
♦ ♦ ♦
Thursday, January 9, 1997, 2:00 p.m.




The committee will meet to discuss and possibly act on: comments
received on proposed rules as published in the December 6, 1996 is-
sue of the Texas Register, 21 TexReg 11715 (22 Texas Administra-
tive Code §§741.2, 741.32, 741.33, 741.41, 741.62, 741.65, 741.82,
741.85, 741.103, 741.142, 741.162, 741.163, 741.165, and 741.193);
preparing of final rules for adoption (22 Texas Administrative Code
§§741.2, 741.32, 741.33, 741.41, 741.62, 741.65, 741.82, 741.85,
741.103, 741.142, 741.162, 741.163, 741.165, and 741.193); and
drafting proposed rules (22 Texas Administrative Code, Chapter 741).
To request an accommodation under the ADA, please contact
Suzzanna Currier, ADA Coordinator in the Office of Civil Rights
at 512/458–7627 or TDD at 512/458–7708 at least two days prior to
the meeting.
Contact: Dorothy Cawthon, 1100 West 49th Street, Austin, Texas
78756, 512/834–6627.
Filed: December 31, 1996, 3:33 p.m.
TRD-9618771
♦ ♦ ♦
Friday, January 10, 1997, 9:00 a.m.
Omni Hotel, Conference Room B, 9821 Colonnade Boulevard
San Antonio
AGENDA:
The Board will meet to discuss and possibly act on: approval of min-
utes of meetings held September 19, 1996 (Speech/Language Pathol-
ogy Scope of Practice Committee: Audiology Scope of Practice Com-
mittee; Rules Changes Committee; and Complaints Committee); ap-
proval of minutes of regular board meeting held September 20, 1996,
and Complaints Committee held November 7, 1996; informal settle-
ment for proposed probation of J.A. and the order for proposed pro-
bation of R.H.; committee reports (Complaint meetings held Novem-
ber 7, 1996 and January 9, 1997; Speech/Language Pathology Scope
of Practice meeting held on January 9, 1997; Audiology Scope of
Practice meeting held on January 9, 1997; and Legislative meeting
(update on new legislation to be addressed by 75th Texas Legis-
lature)); Comments received on proposed rules as published in the
December 6, 1996 issue of the Texas Register (21 TexReg 11715)
(22 TAC §§741.2, 741.32, 741.33, 741.41, 741.62, 741.65, 741.82,
741.85, 741.103, 741.142, 741.162, 741.163, 741.165, and 741.193);
adoption of final rules (22 TAC §§741.2, 741.32, 741.33, 741.41,
741.62, 741.65, 741.82, 741.85, 741.103, 741.142, 741.162, 741.163,
741.165, and 741.193); proposed amendments to 22 TAC Chapter
741; Issues presented to the board by a representative from Harris
County Department of Education concerning assistants; Procedures
to follow when representing the Board; a request by Texas Asso-
ciation of School Personnel Administrators to lower licensing stan-
dards; Budget (review Texas Department of Health accounting detail
and fee activity charts; Approval of travel for Dr. Gene Powers to
attend the National Council of State Boards of Examiners for Speech-
Language Pathology and Audiology Board of Director’s meeting to
be held on March 20–23, 1997, in New Orleans; approval of travel
for the board to meet with colleges/uiniversities on licensing issues
with students; And approval of membership fees for National Coun-
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cil of State Boards of Examiners for Speech-Language Pathology and
Audiology); Process used to notify licensees to renew licenses and
late renewal of licenses; Continuing education (defining what is ac-
ceptable proof of attendance; defining how hours earned in a related
area are evaluated; evaluting courses to determine if acceptable; rati-
fying course work for completion of courses (“Law and Disabilities”,
and “Individual Instruction in Visual Disabilities”) for partial credit;
defining policy for presenter to receive credit for presentation); Ex-
emption to the Act, § 9, Article 4512j, VTCS (special senses and
communication disorders proposal to abolish Advisory Committee);
Supervision of interns and assistants (establish guidelines for caseload
limit; use of aides; American Speech Language Hearing Associa-
tion (ASHA) support personnel standards; National Labor Relations
Board’s ruling on use of supervisors; and information provided to
colleges/universities concerning graduating students); Health Profes-
sionals Council (update of legislative initiatives; and upcoming meet-
ings); upgrade of Administrative Technician I position and seasonal/
hourly position; Chairman’s report; items for future consideration;
and set next meeting date.
For ADA assistance, please contact Suzzanna Currier, ADA Coordi-
nator in the Office of Civil Rights at 512/458–7627 or TDD at 512/
458–7708 at least two days prior to the meeting.
Contact: Dorothy Cawthon, 1100 West 49th Street, Austin, Texas
78756, 512/834–6627.
Filed: January 2, 1997, 2:10 p.m.
TRD-9700021
♦ ♦ ♦
Teacher Retirement System of Texas
Friday, January 10, 1997, 11:00 a.m.
1000 Red River, Room 514E
Austin
Texas Public School Employees Group Insurance Program Retirees
Advisory Committee
AGENDA:
Call to Order, Introduction of Guests and Visitors; Approval of
Minutes of March 8, 1996; Review Value Health Management
Report and Necessary Legislative Changes; Review Aetna and Medco
Policy Year Reports; Discuss Fund Projections; Discuss Possible
Plan Changes- Medco-Aetna; Discuss Aetna Service Center and
Performance Guarantees; Report on MERIT Project and Benefits
Committee of the Board of Directors; Executive Director Report;
Adjournment.
For ADA assistance, contact John R. Mercer, 512/397–6418 or
T.D.D., 512/397–6444 or (800) 841–4497 at least two days prior
to the meeting.
Contact: Liz Zarsky, 1000 Red River, Austin, Texas 78701–2698, 512/
397–6400.
Filed: January 2, 1997, 3:33 p.m.
TRD-9700039
♦ ♦ ♦
Friday, January 10, 1997, 10:00 a.m.
1000 Red River, Room 229E
Austin
Board of Trustees Benefits Committee
AGENDA:
1. Approval of Minutes of December 20, 1996 Meeting
2. Consideration of awarding contract on the Benefits Systems
Reengineering Project- Mr. Whittenburg.
For ADA assistance, contact John R. Mercer, 512/397–6418 or
T.D.D., 512/397–6444 or (800) 841–4497 at least two days prior
to the meeting.
Contact: John R. Mercer, 1000 Red River, Austin, Texas 78701–
2698, 512/370–0506.
Filed: January 2, 1997, 3:33 p.m.
TRD-9700038
♦ ♦ ♦
Telecommunications Infrastructure Fund Board
Thursday, January 9, 1997, 4:00 p.m.




I. Call to Order Open Meeting/ Quorum Call — Chairman Carolyn
Bacon
II. Workshop to answer factual questions that Board members may
have on specific grants so they will have the information they need
to evaluate the grant packages at the Friday, January 10, 1997 Board
meeting.
III. Adjourn Open Meeting
Contact: Dawn Efaw, 1000 Red River, Suite E208, Austin, Texas
78701, 512/469–3070.
Filed: December 31, 1996, 3:23 p.m.
TRD-9618767
♦ ♦ ♦
Friday, January 10, 1997, 9:00 a.m.
1400 Congress Avenue, Capitol Extension, Room E2.036.
Austin
Libraries and Telemedicine Committee
AGENDA:
I. Call Committee Meeting to Order Open Meeting/Quorum Call-
Chairman John Collins.
II. Consideration and Formal Action on Minutes from Prior Meeting.
III. Recognition of New Advisory Committee Members
IV. Open Discussion of the Roles and Duties of the Advisory
Committee.
V. Future Agenda Items.
VI. Adjourn Committee Meeting
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Contact: Dawn Efaw, 1000 Red River, Suite E208, Austin, Texas
78701, 512/469–3070.
Filed: December 31, 1996, 3:23 p.m.
TRD-9618768
♦ ♦ ♦
Friday, January 10, 1997, 10:00 a.m.
1400 Congress Avenue, Capitol Extension, Room E2.036.
Austin
Telecommunications Infrastructure Fund Board
AGENDA:
I. Call to Order Open Meeting/Quorum Call- Chairman Carolyn
Bacon
II. Executive Session pursuant to Government Code Section 551. 071
to consult with the Assistant Attorney General regarding grantees and
other matters in which the attorney’s duty to the Board under the
Texas Disciplinary Rules of Professional Conduct of the State Bar of
Texas clearly conflict with §551.071.
III. Consideration and Formal Action on Minutes from Prior Meet-
ings.
IV. Executive Director’s Report.
V. Financial Report.
VI. Presentation by Jimmy Glotfelty on Western Governor’s Virtual
University. Consideration and possible Formal Action on Grant
Approval.
VII. Discussion on January 15, 1997 Annual Report.
VIII. Consideration and Formal Action of Internet Access Grants
IX. Consideration and possible Formal Action on Future RFP’s
X. Consideration and possible Formal Action of Master Plan Items
*definitions
XI. Invited Testimony
XII. Future Agenda Items
XIII. Adjourn Open Meeting
Contact: Dawn Efaw, 1000 Red River, Suite E208, Austin, Texas
78701, 512/469–3070.
Filed: December 31, 1996, 3:23 p.m.
TRD-9618769
♦ ♦ ♦
The Texas A&M University System
Monday, January 6, 1997, 10:00 a.m.




The purpose of this special telephonic meeting is to adopt a resolution
honoring Congressman Kika de la Garza.
Contact: Vickie Burt Running, The Texas A&M University System,
College Station, Texas 77843, 409/845–9600.




Thursday, January 9, 1997, 9:00 a.m.




Meeting to Consider: A review of cases filed and pending against
the University.
Contact: Janet Lightfoot, 3100 Cleburne, Houston, Texas 77004, 713/
529–8911
Filed: January 2, 1997, 2:11 p.m.
TRD-9700027
♦ ♦ ♦
Thursday, January 9, 1997, 10:30 a.m.




Meeting to Consider: Meeting to receive information items only.
Contact: Janet Lightfoot, 3100 Cleburne, Houston, Texas 77004, 713/
529–8911
Filed: January 2, 1997, 2:11 p.m.
TRD-9700026
♦ ♦ ♦
Thursday, January 9, 1997, Noon




Meeting to Consider: The ratification of appointments of instructional
personnel, academic personnel changes.
Contact: Janet Lightfoot, 3100 Cleburne, Houston, Texas 77004, 713/
529–8911
Filed: January 2, 1997, 2:11 p.m.
TRD-9700025
♦ ♦ ♦
Thursday, January 9, 1997, 1:30 p.m.
3100 Cleburne/Hannah Hall, Room 111
Houston
OPEN MEETINGS January 10, 1997 22 TexReg 397
Academic Affairs Committee
AGENDA:
Meeting to Consider: Progress reports of academic activities and
programs.
Contact: Janet Lightfoot, 3100 Cleburne, Houston, Texas 77004, 713/
529–8911
Filed: January 2, 1997, 2:11 p.m.
TRD-9700024
♦ ♦ ♦
Thursday, January 9, 1997, 3:00 p.m.




Meeting to Consider: Reports from the administration on university
fund-raising efforts.
Contact: Janet Lightfoot, 3100 Cleburne, Houston, Texas 77004, 713/
529–8911
Filed: January 2, 1997, 2:11 p.m.
TRD-9700023
♦ ♦ ♦
Thursday, January 9, 1997, 4:30 p.m.
3100 Cleburne/Hannah Hall, Room 111
Houston
Finance and Building and Grounds Committee
AGENDA:
Meeting to Consider: Matter relating to financial reporting systems,
and budgets; fiscal reports from the administration; investments,
contract award; and informational items.
Contact: Janet Lightfoot, 3100 Cleburne, Houston, Texas 77004, 713/
529–8911
Filed: January 2, 1997, 2:10 p.m.
TRD-9700022
♦ ♦ ♦
Friday, January 10, 1997, 8:30 a.m.




Meeting to Consider: Minutes; Report of the President; Report from
Committees; Executive Session.
Contact: Janet Lightfoot, 3100 Cleburne, Houston, Texas 77004, 713/
529–8911
Filed: January 2, 1997, 2:12 p.m.
TRD-9700028
♦ ♦ ♦
Texas Title Insurance Guaranty Association





I. Call Meeting to Order
II. Approval of Minutes From October 8, 1996 Board of Director’s
Meeting
III. Approval of Minutes From December 23, 1996 Board of
Director’s Meeting
IV. Financial Report — Marvin Coffman
V. Budget for 1997 Report — Marvin Coffman
VI. Discussion and Possible Action Regarding Statistical Agent
Audits Funding for 1997
VII. Discussion and Possible Action on 1997 Budget.
VIII. Special Deputy Receiver’s Report — Ed Engleking
IX. Discussion and Possible Action on Title USA Seaberg Property
X. Title Examiner’s Report — Ethel Benedict
XI. Conservator’s Report — Neal Rockhold
XII. Counsel’s Report — Burnie Burner
XIII. Report on State Auditor’s Final Report — Burnie Burner
XIV. Discussion and Possible Action Regarding Annual Audit of
Association
XV. Report from Nominating Committee for Election of Officers for
1997
XVI. Election of Officers for 1997
XVII. Discussion and Possible Action Regarding Amendments to
Association Plan of Operation
XVIII. Set Date and Time for Next Meeting (April 8, 1997)
XIX. Adjourn
Contact: Burnie Burner, 301 Congress Avenue, Suite 800, Austin,
Texas 78701, 512/474–1587.
Filed: January 2, 1997, 11:50 a.m.
TRD-9700003
♦ ♦ ♦
The University of Texas, Health Center at Tyler
Thursday, January 9, 1997, Noon











Contact: Lea Alegre, P.O. Box 2003, Tyler, Texas 75710, 903/877–
7661,
Filed: January 2, 1997, 2:39 p.m.
TRD-9700033
♦ ♦ ♦
The University of North Texas/University of
North Texas Health Science Center
Tuesday, January 7, 1997, 10:30 a.m.
Administration Building, Board Room, University of North Texas,





UNTHSC: Proposal for the Construction of a Parking Garage at
UNTHC
UNT: Response to Attorney General Opinion on Fee Waivers; State
Management and Control Audit; University Grants to Cover Fees
UNTHSC: UNT Health Science Center Grants to Cover Fees
Contact: Jana Dean, P.O. Box 13737, Denton, Texas 76203, 817/
369–8515.




Meetings filed December 31, 1996:
Bell-Milam-Falls Water Supply Corporation, met at Corporation
Office, FM485 West, Cameron, January 9, 1997 at 8:30 a.m.
Information may be obtained from Dwayne Jekel, P.O. Drawer 150,
Cameron, Texas 76520, (817) 697–4016. TRD-9618763.
Brazos Valley Development Council, Regional Advisory Committee
on Aging, met at 1706 East 29th Street, Bryan, January 7, 1997,
at 2:30 p.m. Information may be obtained from Roberta Lindquist,
P.O. Drawer 4128, Bryan, Texas 77805–4128, 409/775–4244. TRD-
9618775.
Brazos Valley Development Council, Executive Committee, met
at 1706 East 29th Street, Bryan, January 8, 1997, at 1:30 p.m.
Information may be obtained from Tom Wilkinson Jr., P.O. Drawer
4128, Bryan, Texas 77805–4128, 409/775–4244. TRD-9618760.
Concho Valley Council of Governments, Economic Development
District, met at 5014 Knickerbocker Road, San Angelo, January
8, 1997 at 5:00 p.m. Information may be obtained from Troy
Williamson, P.O. Box 60050, San Angelo, Texas 76906, 915/944–
9666. TRD-9618777.
Concho Valley Council of Governments, Economic Committee, met
at 5014 Knickerbocker Road, San Angelo, January 8, 1997 at 7:00
p.m. Information may be obtained from Robert Weaver, P.O. Box
60050, San Angelo, Texas 76906, 915/944–9666. TRD-9618778.
Edwards Aquifer Authority, Executive Committee, met at 1615
North St. Mary Street, San Antonio, January 6, 1997 at 5:30 p.m.
Information may be obtained from Sally Tamez-Salas, 1615 North
St. Marys Street, San Antonio, Texas 78212, 210/222–2204. TRD-
9618759.
Fisher County Appraisal District, Board of Directors, will meet at
Fisher County Courthouse, Court Room, Roby, January 14, 1997 at
8:00 a.m. Information may be obtained from Betty Mize, P.O. Box
516, Roby, Texas 79543, 915/776–2733. TRD-9618765.
Gregg Appraisal District, Appraisal Review Board met at 1333 East
Harrison Road, Longview, January 6, 1997 at 9:00 a.m. Information
may be obtained from Marvin F. Hahn, Jr. 1333 East Harrison Road,
(FM 1845), Longview, Texas 75604–5537, TRD-9618757.
Harris County Appraisal District, Board of Directors met at 2800
North Loop West, Eighth Floor, Houston, January 8, 1997 at 9:30
a.m. Information may be obtained from Margie Hilliard, P.O. Box
920975, Houston, Texas, 77292, 713/957–5291, TRD-9618770.
Meetings Filed January 2, 1997:
Austin Travis County MHMR Center, Human Resources, met at 1700
South Lamar, Building One, Suite 102A, Austin, January 8, 1997 at
4:30 p.m. Information may be obtained from Sharon Taylor, P.O. Box
3548, Austin, Texas 78764–3548, 512/ 447–4141. TRD-9700020.
Austin Travis County MHMR Center, Public Relations Committee,
met at 1430 Collier Street, Board Room, Austin, January 9, 1997 at
Noon. Information may be obtained from Sharon Taylor, P.O. Box
3548, Austin, Texas 78764–3548, 512/ 447–4141. TRD-9700053.
Austin Travis County MHMR Center, Community Forum, will meet
at 1430 Collier Street, Board Room, Austin, January 21, 1997 at
5:45 p.m. Information may be obtained from Sharon Taylor, P.O.
Box 3548, Austin, Texas 78764, 512/ 447–4141. TRD-9700052.
Capital Area Planning Council, Executive Committee, met at Holiday
Inn, Woodward and IH35 South, Austin, January 8, 1997 at 12:00
p.m. Information may be obtained from Betty Voights, 2520 IH35
South, Austin, Texas 78701, 512/443–7653, TRD-9618796.
Dallas Central Appraisal District, Board of Directors, met at 2949
North Stemmons, Dallas, January 8, 1997, at 7:30 a.m. Information
may be obtained from Rick Kuehler, 2949 North Stemmons Freeway,
Dallas, Texas 75247, 214/631–0520. TRD-9618784.
Deep East Texas County Commissioners and County Judges Asso-
ciation, will meet at 303 West Fifteenth Street, Doubletree Hotel,
Austin, January 14, 1997 at 8:30 a.m. Information may be obtained
from John P. Thompson, Polk County Courthouse, Livingston, Texas
77351, 409/327–6813. TRD-9618783.
East Texas Council of Governments, CEO Board of Directors, met
at 1306 Houston Street, Kilgore, January 8, 1997 at 11:30 a.m.
Information may be obtained from Glynn Knight, 3800 Stone Road,
Kilgore, Texas 75662, 903/984–8641. TRD-9700035.
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Kendall Appraisal District, Board of Directors, met at 121 South
Main Street, Boerne, January 9, 1997 at 5:30 p.m. Information may
be obtained from Alton Pfeiffer, or Helen Tamayo, P.O. Box 788,
Boerne, Texas 78006, 210/249–8012. TRD-9700004.
Lavaca County Central Appraisal District, Board of Directors, will
meet at 113 North Main Street, Hallettsville, January 13, 1997 at
4:00 p.m. Information may be obtained from Diane Munson, P.O.
Box 386, Hallettsville, Texas 77964, 512/798–4396, TRD-9700036.
Millersview-Doole Water Supply Corporation, Board of Directors,
met at Corporation Office, 1 Block West of FM Highway 765
and FM Highway 2134, Millersview, January 6, 1997 at 7:00 p.m.
Information may be obtained from Glenda M. Hampton, P.O. Box
130, Millersview, Texas 76862–0130, 915/483–5438. TRD-9700019.
Nolan County Central Appraisal District, Board of Directors, will
meet at Nolan County Courthouse, Third Floor, 119 East Third,
Sweetwater, January 14, 1997 at 7:00 a.m. Information may be
obtained from Patricia Davis, P.O. Box 1256, Sweetwater, Texas
79556, 915/235–8421. TRD-9618788.
Nortex Regional Planning Commission, General Membership Com-
mittee, will meet at the Galaxy Center, #2 North, Suite 200, 4309
Jacksboro Highway, Wichita Falls, January 16, 1997 at 12:00 noon.
Information may be obtained from Dennis Wilde, P.O. Box 5144,
Wichita Falls, Texas 76307–5144; 817/322–5281, TRD-970002.
Riceland Regional Mental Health Authority, Board of Trustees, met at
4910 Airport, Rosenberg, January 9, 1997 at 8:30 a.m. Information
may be obtained from Marjorie Dornak, P.O. Box 869, Wharton,
Texas 77488, 409/532–3098. TRD-9700032.
Sabine Valley Center, Board of Trustees Retreat/Training, will meet
at Summit Club, Bank One Building, 211 East Tyler Street, Tenth
Floor, Longview, January 11, 1997 at 9:00 a.m. Information may
be obtained from Inman White, or Laverne Moore, P.O. Box 6800,
Longview, Texas, 75608, 903/237–2362. TRD-9618786.
San Patricio Appraisal District, Board of Directors, met at 1146 East
Market, Sinton, January 9, 1997 at 10:00 a.m. Information may
be obtained from Kathryn Vermillion, P.O. Box 938, Sinton, Texas
78387, 512/364–5402. TRD-9700041.
Texas Municipal Power Agency (“TMPA”) Board of Directors
Workshop, met at Chamber of Commerce Offices, 4001 East
Twentyninth, Suite 175, Bryan, January 8, 1997 at 6:30 p.m.
Information may be obtained from Carl Shahady, P.O. Box 7000,
Bryan, Texas, 77805, 409/873–1131. TRD-9700031.
Texas Municipal Power Agency (“TMPA”) Audit and Budget Com-
mittee, met at Gibbons Creek Steam Electric Station Administration
Building, 2 1/2 miles North of Carlos, Grimes County, on FM-244,
January 9, 1997 at 8:00 a.m. Information may be obtained from
Carl Shahady, P.O. Box 7000, Bryan, Texas, 77805, 409/873–1131.
TRD-9700030.
Texas Municipal Power Agency (“TMPA”) Board of Directors, met
at Gibbons Creek Steam Electric Station Administration Building, 2
1/2 miles North of Carlos, Texas, on FM-244, January 9, 1997 at
10:00 a.m. Information may be obtained from Carl Shahady, P.O.
Box 7000, Bryan, Texas, 77805, 409/873–1131. TRD-9700029.
Upper Rio Grande Private Industry Council, Board, met at 5919
Brook Hollow, El Paso, January 8, 1997 at 7:30 a.m. Information
may be obtained from Norman R. Haley, 5919 Brook Hollow, El
Paso, Texas 79925, 915/772–5627, Extension 406, TRD-9618794.
Meetings Filed January 3, 1997:
Creedmoor Maha Water Corporation, Board, met at 1699 Laws Road,
Mustang Ridge, January 8, 1997, at 7:00 p.m. Information may be
obtained from Charles Laws, 1699 Laws Road, Buda, Texas 78610,
512/243–2113. TRD-9700064.
Dallas Area Rapid Transit, Legislative Ad Hoc Committee, met
at 1401 Pacific Avenue, Dallas, January 7, 1997 at 2:00 p.m.
Information may be obtained from Paula Bailey, DART, P.O. Box
660163, Dallas, Texas 75266–0163. TRD-9700111.
Dallas Area Rapid Transit, North Central Light Rail Extension Grand
Opening Ceremony, Mockingburd Light Rail Station, will meet at
5465 East Mockingbird Lane, Dallas, January 10, 1997 at 4:30 p.m.
Information may be obtained from Paula J. Bailey, DART, P.O. Box
660163, Dallas, Texas 75266–0163, 214/749–3256. TRD-9700078.
Dawson County Central Appraisal District, Board of Directors, met
at 1806 Lubbock Highway, Lamesa, January 8, 1997, at 7:00 a.m.
Information may be obtained from Tom Anderson, P.O. Box 797,
Lamesa, Texas 79331, 806/872–7060. TRD-9700117.
Denton Central Appraisal District, Appraisal Review Board, will
meet at 3911 Morse Street, Denton, January 15, 1997 at 9:00 a.m.
Information may be obtained from Connie Bradshaw, P.O. Box 2816,
Denton, Texas 76202–2816, 817/566–0904. TRD-9700068.
East Texas Council of Governments, Executive Committee, met
at 1306 Houston Street, Kilgore, January 9, 1997, at 12:30 p.m.
Information may be obtained from Glynn Knight, 3800 Stone Road,
Kilgore, Texas 75662, 903/984–8641. TRD-9700069.
Hickory Underground Water Conservation District Number One,
Board, met at 2005 South Bridge, Brady, January 9, 1997 at 7:00
p.m. Information may be obtained from Stan Reinhard, P.O. Box
1214, Brady, Texas 76825, 915/597–2785. TRD-9700080.
Hockley County Appraisal District, Appraisal Review Board, met
at 1103 Houston Street, Levelland, January 7, 1997 at 7:00 a.m.
Information may be obtained from Nick Williams, P.O. Box 1090,
Levelland, Texas 79446, 806/894–9654. TRD-9700124.
Houston-Galveston Area Council, Area Emissions Reduction Credit
Organization, (AERCO), will meet at 3555 Timmons Lane, Con-
ference Room B, Second Floor, Houston, January 17, 1997 at 9:30
a.m. Information may be obtained from Melanie Goldstone, H-GAC,
3555 Timmons Lane, Suite 500, Houston, Texas 77027, 713/627–
3200. TRD-9700066.
Hunt County Appraisal District, Board of Directors, will meet 4801
King Street, Greenville, January 9, 1997, 12:00 noon. Information
may be obtained from Shirley Smith, P.O. Box 1339, Greenville,
Texas 75403, 903/454–3510. TRD-9700075.
Johnson County Central Appraisal District, Appraisal Review Board,
met at 109 North Main Street, ARB Conference Room, Cleburne,
January 9, 1997, 9:00 a.m. Information may be obtained from Don
Gilmore, 109 North Main, Cleburne, Texas 76031, 817/645–3986.
TRD-9700116.
Kempner Water Supply Corporation, Board of Directors, met at
Kempner Water Supply Corporation, HIghway 190, Kempner, Jan-
uary 9, 1997 at 6:30 p.m. Information may be obtained from Donald
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W. Guthrie, P.O. Box 103, Kempner, Texas 76539, 512/932–3701.
TRD-9700074.
Manville Water Supply Corporation, Board, met at 108 North Com-
merce Street, Coupland, January 9, 1997 at 7:00 p.m. Information
may be obtained from Tony Graf, 108 North Commerce, Coupland,
Texas 78615, 512/272–4044. TRD-9700109.
Northeast Texas Rural Rail Transportation District, Board, met at 100
West Jefferson Street, Conference Room Sulphur Springs, January
8, 1997 at 4:00 p.m. Information may be obtained from Sue Ann
Harting, P.O. Box 306, Commerce, Texas 75428–0306. TRD-
9700079.
Parmer County Appraisal District, Board of Directors, will meet at
305 Third Street, Bovina, February 13, 1997, 7:00 p.m. Information
may be obtained from Ronald E. Proctor, P.O. Box 56, Bovina, Texas
79009, 806/238–1405. TRD-9700103.
Tyler County Board of Directors, will meet at 806 West Bluff,
Woodville, January 14, 1997 at 10:00 a.m. Information may be
obtained from Tyler Cad, P.O. Drawer 9, Woodville, Texas 75979,
409/283–3736. TRD-9700104.
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On page 6634, §289.258(r)(3), page 21 TexReg 6634, first column,
the paragraph was split at a reference to another paragraph causing
confusion. The paragraph should read: “...who has completed the
requirements of this paragraph and paragraphs (1) and (2) of this
subsection...”.
On page 6634, §289.258(s)(3)(A), second column, subparagraphs (A)
and (B) run together causing confusion. The subparagraphs should
be split as follows:
“(A) the revisions do not reduce the safety of the facility;
(B) the revisions are consistent with the outline or summary of
procedures including procedures for changes to operating, safety, and
emergency procedures submitted with the license applications;”
On page 6635, §289.258(t)(1), first column, a parentheses is missing
at the end of the second sentence in paragraph. The sentence should
read as follows: “...accident dose ranges (see §289.202(p)(3) of this
title).”
On page 6635, §289.258(t)(2), first column, the last sentence is
missing some language. The last sentence should read as follows:
“Acceptable dosimeters shall read within +/- 30% of the true radiation
dose.”
On page 6635, §289.258(u)(3), first column, most of the language
of the paragraph is missing. The paragraph should read as follows:
“Portable radiation survey meters shall be calibrated at least annually
to an accuracy of +/- 20% for the gamma energy of the sources in
use. The calibration shall be done at two points on each scale or for
digital instruments, at one point per decade over the range that will
be used. Portable radiation survey meters shall be of a type that does
not saturate and read zero at high radiation dose rates.”
On page 6637, §289.258(cc)(1)(E), first column, delete the letter “z
at the beginning of the word “inoperability.”
The correction of error was previously published in the August 16,
1996 and November 22, 1996, issues of theTexas Register.
♦ ♦ ♦
Department of Information Resources
Notice of Contract Award
The Department of Information Resources (DIR) files this notice re-
garding the award of a contract for consulting services in accordance
with the provisions of Chapter 2254, Subchapter B of the Govern-
ment Code. Notice of a request for submission of proposals was
published in the August 30, 1996, issue of theT xas Register(21
TexReg 8328). The private consultant will assist DIR and the Texas
Department of Criminal Justice (TDCJ) in connection with TDCJ’s
offender information management reengineering project by finalizing
the project work plan, documenting the business context, addressing
TDCJ’s change management issues, preparing a needs assessment,
mapping TDCJ’s process baseline, conducting a systems assessment,
identifying industry best practices and comparing TDCJ’s practices
to those, prioritizing the target reengineering areas, and preparing
budget estimates for Phase II of the project. The name of the pri-
vate consultant is IBM Corporation Government Consulting Group.
The business address of the private consultant is 1301 K Street, NW,
Washington, D.C. 20005. The total value of the consultant services
contract is $974,650. The beginning date is November 4, 1996 and
the ending date is April 18, 1997. The dates on which documents or
reports that the consultant is required to present to the agency are due
as follows: (1) Project Work Plan: November 15, 1996; (2) Busi-
ness Context Report: December 4, 1996; (3) Change Management/
Needs Assessment Report: January 30, 1997; (4) Process Baseline:
March 27, 1997; (5) Systems Assessment: February 28, 1997; (6)
Best Practices Report: March 14, 1997; and (7) Prioritization and
Final Report: April 18, 1997. Project management reports will also
be submitted monthly during the term of the contract.
Issued in Austin, Texas, on January 2, 1997.
TRD-9700043
C. J. Brandt, Jr.
General Counsel
Texas Department of Information Resources
Filed: January 2, 1997
♦ ♦ ♦
Texas Department of Insurance
Notice of 1996 Texas Title Insurance Biennial Hearing
DOCKET NUMBERS 2278 and 2279
Notice is hereby given that a hearing will be held before the
Commissioner of Insurance. The hearing will consist of a rulemaking
phase and a ratemaking phase. The rulemaking phase, under Docket
Number 2278, will be for the consideration of rules, forms, and
endorsements, and related matters not having rate implications. The
ratemaking phase, under Docket Number 2279, will be for the
consideration of fixing the premium rate and other matters with
rate implications. The hearing for the rulemaking phase will begin
at 9:00 a.m., in Room 100 of the Texas Department of Insurance
Building, 333 Guadalupe Street in Austin, Texas on March 18, 1997,
and continue thereafter at dates, times, and places designated by the
commissioner until conclusion. Due to related matters pending before
the Department, discussed below, the hearing for the ratemaking
phase will begin at 9:00 a.m. on June 24, 1997, and continue
thereafter at dates, times, and places designated by the commissioner
until conclusion. The commissioner will conduct both phases of the
hearing; provided, however, that the ratemaking phase of the hearing
may be conducted by the State Office of Administrative Hearings in
accordance with Article 1.33B, Texas Insurance Code at the direction
of the commissioner or at the written request of any person seeking
admission as a party to the ratemaking phase of the hearing. The
commissioner will certify which matters have rate implications to
be considered in the ratemaking phase of the hearing. Authority,
Jurisdiction and Statutes and Rules Involved
The Commissioner of Insurance has jurisdiction over the promulga-
tion of rules and premium rates, over amendments to or promulgation
of approved forms, and over other matters set out in this notice pur-
suant to Texas Insurance Code, Articles 1.02, 1.04, 9.01, 9.02, 9.07,
and 9.21, and pursuant to the Texas Administrative Code, Title 28,
Section 9.1.
The procedure of the hearing will be governed by the Rules of
Practice and Procedure before the Department of Insurance (Texas
Administrative Code, Title 28, Chapter 1, Subchapter A) and the
Administrative Procedure Act (Texas Government Code, Chapter
2001). Related Matters Pending Before the Department
The rule, form, and rate matters will be impacted by two other re-
lated matters. First, the commissioner expects to issue a Request for
Proposals for an expert study to be conducted on various methodolo-
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gies for establishing the reasonableness of expenses considered in the
title ratemaking process. This Request will be issued in the month
of January 1997. It is anticipated that the results of the study will
be available by May 1997. Although preliminary hearings and other
proceedings on the rate case may go forward without the results of
this study, it is expected that the parties will need to address the re-
sults of the study in their direct testimony in the rate case. Second,
the commissioner expects to issue a notice of a separate proceeding
to address rebating, discounts, and other title insurance business prac-
tices. Because those matters are the subject of pending petitions for
rules (generally referred to as Proposed Procedural Rules P-41 and
P-42) submitted by the Texas Land Title Association, they will be
docketed separately. Initial publication of the proposed rules relating
to rebating, discounting, and other title insurance business practices
is expected to occur in January 1997. Additional scheduling items
are addressed below under the headings "Motions for Admission as
a Party" and "Pre-Hearing Conference". Matters to be Considered
The commissioner will consider testimony presented and information
filed by title insurers, title agents, the Office of Public Insurance
Counsel and other interested parties relating to the following issues:
Docket 2278 Form and Rulemaking Phase
Item 96-4 - Submission by Barton R. Bentley and Roland Chamberlin,
Jr. to amend Procedural Rule P-9.b (4) to designate the first two
paragraphs as paragraphs (a) and (b) and to add paragraph (c).
Proposed paragraph (c) would provide for an endorsement when the
insured in a previously issued Mortgagee Title Policy is the successful
bidder at a foreclosure sale. This proposal is the same as the final
version of former Agenda Item 91-41.
Item 96-5 - Submission by Barton R. Bentley and Roland Chamberlin,
Jr. to adopt a new Procedural Rule P-9.b (11) authorizing a "down
date" endorsement after the issuance of a Mortgagee Title Policy,
which functions to update the effective date, except as to those
loans secured by one-to-four family residential properties, to provide
a way for lenders to obtain such updated coverage under varying
circumstances, especially in connection with a pending sale of a loan
or a foreclosure. This submission is the same as the final version of
previously submitted Agenda Item 91-39.
Item 96-6 - Submission by Barton R. Bentley and Roland Chamberlin,
Jr. proposing a new endorsement form to authorize the issuance of
a "down date" endorsement after the issuance of a Mortgagee Title
Policy under varying circumstances, especially in connection with a
pending sale of a loan or a foreclosure, utilizing the Endorsement
Form T-3 with new endorsement instructions to be added as a new
section IX. This endorsement instruction is the same as the final
version of Agenda Item 91-40 and is to be used in connection with
the proposed Procedural Rule P-9.b (11).
Item 96-7 - Submission by Barton R. Bentley and Roland Chamberlin,
Jr. proposing a new endorsement form to authorize the issuance
of a "down date" endorsement after the issuance of a Mortgagee
Title Policy, and after a foreclosure or conveyance discharging the
lien insured by the Policy, utilizing the Endorsement Form T-3
with new endorsement instructions to be added as a new section
X. This endorsement instruction is the same as the final version of
Agenda Item 91-42 and is to be used in connection with the proposed
Procedural Rule P-9.b (4).
Item 96-8 - Submission by the Staff of the Texas Department of
Insurance to amend the Minimum Escrow Accounting Procedures and
Internal Controls, in Section V of the Basic Manual of Rules, Rates
and Forms for the Writing of Title Insurance in the State of Texas, to
strengthen accounting controls over trust funds held by the industry.
The proposed amendment eliminates a duplication of the requirement
that trust funds received by escrow agents be deposited within three
business days of receipt of the funds. This requirement is adequately
addressed in Procedural Rule P-27. The proposed amendment refers
to deposit tickets in lieu of deposit slips and requires a control ledger
or record identifying all interest-bearing accounts. The proposed
amendment requires an item description of any type of disbursement
and a record of voided checks be entered on the disbursement sheet.
The amendment also requires immediate notice to the parties of a
transaction in the event earnest money checks are returned due to
insufficient funds.
Item 96-9 - Submission by the Staff of the Texas Department of
Insurance to amend Procedural Rule P-27 to eliminate cashier’s
checks and teller’s checks from the definition of "good funds", and
to require funds be delivered for deposit to the financial institution in
a more timely manner.
Item 96-10 - Submission by the Staff of the Texas Department
of Insurance to adopt a distinct form number designation for each
previously promulgated form in the Basic Manual of Rules, Rates
and Forms for the Writing of Title Insurance in the State of Texas
which does not have a form number assigned. It is proposed that the
form numbers be included in all forms no later than 6 months from
the date of adoption.
Item 96-11 - Submission by the Staff of the Texas Department of
Insurance to amend the terms "Title Examination" in Procedural
Rule P-1.e; "Title Insurance Company" in Procedural Rule P-1.l;
"The business of title insurance" in Procedural Rule P-1.q; "Insuring
Around" in Procedural Rule P-11 and to amend Procedural Rule P-
38 to provide for the issuance of a Residential Owner Policy of Title
Insurance (Form T-1R) to a natural person prior to the construction of
improvements, if the contemplated improvements meet the definition
of residential property. These definitions are consistent with Senate
Bill 1284 enacted by the 74th Texas Legislature, effective September
1, 1995, and amended Subsections (m), (c) and (b), Article 9.02,
Insurance Code and Article 9.08, Insurance Code, and amended
Subsection (b), Article 9.07A, Insurance Code.
Item 96-12 - Submission by the Staff of the Texas Department of
Insurance to withdraw all the Bulletins contained in Section VI of
the presently promulgated Basic Manual of Rules, Rates and Forms
for the Writing of Title Insurance in the State of Texas. Certain
Bulletins should be retained in an appendix for reference purposes.
Certain other Bulletins should be repealed and not maintained in the
proposed appendix. Upon withdrawal of the Bulletins contained in
Section VI of the Basic Manual of Rules, Rates and Forms for the
Writing of Title Insurance in the State of Texas, Section VII should
be designated as Section VI and Section VIII should be designated
as Section VII.
Item 96-13 - Submission by the Staff of the Texas Department of
Insurance proposing the amendment of Section V of the Basic Manual
of Rules, Rates and Forms for the Writing of Title Insurance in the
State of Texas to withdraw the forms which are out of date. The
forms proposed to be withdrawn refer to procedures no longer in
effect or which have been greatly modified and deal with practices
and procedures which have been changed by various actions of the
State Board of Insurance and the Commissioner of Insurance over
the years. This action is in effect a recodification of the forms in the
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Section V of the Basic Manual of Rules, Rates and Forms for the
Writing of Title Insurance in the State of Texas.
Item 96-14 - Submission by the Staff of the Texas Department of
Insurance to amend the Arbitration Provisions in Procedural Rule P-
36, Form T-1, Owner Policy of Title Insurance, Form T-2, Mortgagee
Policy of Title Insurance, and Commitment for Title Insurance form
to provide for consistency in punctuation, spelling and grammar
and correct typographical errors in previous amendments to the rule
and forms, and to amend the Commitment for Title Insurance form
to correct an omission of the words "is furnished" in Schedule
B, Exceptions from Coverage, number 7, and to amend the forms
for Mortgagee Title Policy on Interim Construction Loan and the
Immediately Available Funds Procedure Agreement, and Rate Rules
R-1 and R-8 to reflect the elimination of State Board of Insurance.
Item 96-15 - As noted above, the Department has elected to proceed
separately with submissions by the Texas Land Title Association to
adopt new Procedural Rules P-41 and P-42. However, the impact of
any new rules adopted in those proceedings should be considered and
addressed by the parties to the Title Hearing as well.
Complete copies of the agenda items, as amended, may be obtained
from the Office of the Chief Clerk, Mail Code 113-2A, P.O. Box
149104, Austin, Texas 78714-9104. Docket 2279 Ratemaking Phase
The parties shall consider and provide evidence on all relevant and
necessary points, including but not limited to:
1. The impact of changing property values and sales prices from 1981
through 1995 on title premium revenues, independent of changes in
title premium rates.
2. The impact of changing numbers of title insurance transactions
from 1981 through 1995 on title premium revenues and expenses,
independent of title premium rates, with reference to the separate
experience of underwriters, affiliated agents, independent agents and
direct agent operations and with reference to changes in different
types of transactions (original, refinance, residential, commercial).
3. The annual growth in total title agent and title underwriter
expenses from 1981 through 1995 generally and in comparison to:
premium growth; relevant measures of inflation, such as the consumer
price index or one or more of its sub-indices; or any other relevant
measure. Reference the separate experience of underwriters, affiliated
agents, independent agents and direct agent operations. See also Item
Number 26.
4. Factors and forces causing title agent and title underwriter ex-
penses to grow at annual rates greater than, equal to or less than
relevant annual rates of inflation from 1981 through 1995, with ref-
erence to the separate experience of underwriters, affiliated agents,
independent agents and direct agent operations.
5. The historical and projected future impact of increasing automation
on title insurance premiums, expenses, losses and profitability, with
reference to the separate experience of underwriters, affiliated agents,
independent agents and direct agent operations.
6. The historical and projected future impact of title insurer and title
agent mergers, acquisitions, failures and start-ups on title insurance
premiums, expenses, losses and profitability.
7. The changes in number of market participants by type of market
and type of participants (underwriters, affiliate agents, independent
agents and direct agent operations), from 1981 through 1995 in
aggregate and by county, including analysis of the causes and impacts
for changes in the numbers over time.
8. The potential impact of the phenomenon known as reverse
competition, generally described as competition which has the
effect of raising rather than lowering prices to consumers because
competitive efforts on the part of insurers and agents are directed
towards the "producers" of business (realtors, real estate developers,
l nders, attorneys, etc.) rather than the ultimate consumers of title
insurance. Reference structural market incentives for increases in the
number of market participants independent of changes in the value
of services provided to consumers, excessive promotional and other
acquisition expenses, and rebates.
9. The relevance, if any, of the 1986 report of the title insurance
advisory group.
10. The degree to which expenses are fixed or variable in relation to
premium volume with reference to type or size of entity (underwriters,
affiliated agents, independent agents and direct agent operations) and
the type of transaction (original, refinance, residential, commercial).
11. The strengths, weaknesses and appropriateness of past ratemaking
methodologies which relied upon simple trending of expenses and
losses. Simple trending, in this context, is understood to be a
linear or exponential regression with time, expressed in years, as the
independent variable, and expenses ratio or loss ratio as the dependent
variable.
2. The strengths, weaknesses and appropriateness of past ratemak-
i g methodologies which capped the amounts of certain expenses
categories for the purpose of projecting future title insurance expense
needs. See also Item Number 26.
13. The relevance, appropriateness and justification for any title
insurance expense standard, including actual expenses incurred, for
title insurance ratemaking. See also Item Number 26.
14. Alternative ratemaking methodologies which consider the impact
of changes in property values, the number of transactions and any
other relevant factors on premium, expenses, losses and profitability.
For example, consider the projection of future expenses and premium
separately with specific adjustments for expense inflation, number of
ransactions and change in property values.
15. The impact of changing interest rates, including known changes
in interest rates through the most recent quarter prior to the hearing,
on revenues, expenses, profitability, and premium volume.
16. Alternative projections of losses, including simple linear
and exponential trends and models which incorporate additional
independent variables.
7. Alternative title insurance profit models, including staff and
Lipschutz models used in past hearings.
18. The fairness and feasibility of developing title rates by size of
ransaction, by type of transaction (original, refinance, etc.), by class
of transaction, (residential, commercial).
19. Alternative methodologies for determining the appropriate split
of title premium between title agents and underwriters.
20. The impact of the premium split, changed or not, on future title
premiums, with reference to any variations in impact depending upon
the ratemaking methodology employed.
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21. The appropriateness of different agent/underwriter revenue split
percentages with reference to the revenue and revenue requirements
of large versus small volume title agents and of urban versus rural
title agents.
22. The comparison of title insurance rates in Texas to title insurance
rates in other states, with reference to any limitations in such
comparisons.
23. The impact of recent tort reform legislation on title insurance
premiums, expenses and losses. Reference the legislation’s impact
on non-title insurance costs incurred by title underwriters and agents
and loss and loss adjustment expenses.
24. The impact which recurring excesses of tax certificate and
recording fees collected over tax certificate and recording fees paid
should have on the allocation of equity and/or expenses.
25. The impact which profits earned from performing escrow
functions or handling tax certificates and recording fees should have
in establishing profit margins for agents.
26. As noted above, the Department will order an interim study
on various methodologies for establishing the reasonableness of
expenses. Results of the study will be made available to all parties
and should be considered and addressed in the direct testimony to be
filed by the parties. The Department anticipates issuing a Request for
Proposals in January 1997, with a report to be due in May 1997. In
addition, the parties should consider and address the following items
submitted as noted:
27. Item 96-1 - Submission by Texas Land Title Association to
adopt a Schedule of Basic Premium Rates for Title Insurance for the
calendar year 1996, and in so doing consider the expense and loss
experience of the industry so as to establish a rate which is reasonable
to the public and nonconfiscatory to title insurance companies and
title insurance agents.
28. Item 96-2 - Submission by Texas Land Title Association to
amend Procedural Rule P-23 and adopt a formula for division of
premiums between title insurance agents and companies for the
calendar year 1996.
29. Item 96-3 - Submission by Barton R. Bentley and Roland
Chamberlin, Jr. to amend Rate Rule R-11.c to make a $50.00 charge
for the issuance of each endorsement provided for in Procedural Rule
P-9.b (4) (a) and (b); and adopt a new Rate Rule R-11.i to make
a charge equal to two times the minimum basic premium rate for
issuance of each endorsement provided for in Procedural Rule P-9.b
(11) issued on or after three (3) years after the original Date of Policy;
and adopt a new Rate Rule R-11.j to make a charge equal to fifty
percent (50%) of the current basic rate for the successful foreclosure
bid price (or unpaid balance if there is a conveyance in discharge of
the lien of the insured mortgage) for issuance of each endorsement
provided for in Procedural Rule P-9.b (4) (c). This proposal is the
same as the final version of former Agenda Item 91-43.
Motions for Admission as a Party
Anyone who wishes to participate as a party in the hearing on either
Docket Number 2278 or 2279 must file a motion for admission as
a party, indicating the docket to which it wishes to be admitted, by
5:00 p.m. on January 24, 1997. Pre-Hearing Conference
An initial pre-hearing conference will be held before the General
Counsel of the Department at 9:00 a.m. on February 13, 1997, in
room 100 of the first floor of the Texas Department of Insurance
Building, 333 Guadalupe St., Austin, Texas 78701. The pre-hearing
conference will be held for the following purposes: (1) ruling on the
motions for admission of parties; and, (2) such other matters as may
aid in the simplification of the proceedings. Subsequent pre-hearing
conferences will be scheduled as necessary to rule on other matters
as may aid in the simplification of the proceedings. Conduct of the
Hearing
Each page of any exhibit offered in evidence at a hearing before
the Commissioner of Insurance, including prefiled testimony, must
be numbered consecutively at the center of the bottom margin, be
on 81
2
" by 11" paper, and must be three-hole-punched along the
left margin. The front page of each exhibit should indicate that the
exhibit would be part of the record of a public hearing before the
Commissioner of Insurance and should identify the subject of the
hearing, the docket number, the date of the hearing, and the party
offering the exhibit. On the front page, the party offering the exhibit
should also describe the exhibit and leave a space for numbering
the exhibit. For example: Public Hearing before the Department
of Insurance Subject of Hearing: Docket No.:__________ Date:
__________ Party: _____________________________ Exhibit #
______ Description of Exhibit __________________ All deadlines
in this notice are subject to change at the Commissioner’s discretion
to the extent permitted by statute and rule.
Issued in Austin, Texas, on December 31, 1996.
TRD-9618779
Caroline Scott
General Counsel and Chief Clerk
Texas Department of Insurance
Filed: December 31, 1996
♦ ♦ ♦
Texas Natural Resource Conservation Commis-
sion
Correction of Errors
The Texas Natural Resource Conservation Commission adopted new
30 TAC §§213.1–213.4. The rules appeared in the December 17,
1996, issue of theTexas Register(21 TexReg 12125).
On page 12164, §213.3, Definitions. The definitions of Edwards
Aquifer and Edwards Aquifer protection plan need to be separated to
show that there are two different definitions.
On page 12166, §213.3, Static hydrocarbon, the degree symbol has
been replaced with the letter o. The definition should read “...20
degrees centigrade.”
On page 12166, §213.4. Application Processing and Approval. In
subsection (a) next to the last sentence reads “...is distributed to
affected incorporated cities and groundwater conservation districts to
be...”, but should say “is distributed to affected incorporated cities,
groundwater conservation districts” and counties to be....”
On page 12172, §213.5. Required Edwards Aquifer Protection Plans,
Notification, and Exemptions. In §213.5(d)(1)(B) the sentence reads
“...150 feet from any domestic, industrial, or irrigation well....” but
should say “...150 feet from any domestic, industrial, or irrigation
well...”
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On page 12172, §213.5(e)(1) the last sentence reads “...for disposal
within hours of the spill.” but should say “...for disposal within 24
hours of the spill.”
The Texas Natural Resource Conservation Commission proposed new
30 TAC §§106.221–106.229. The rules appeared in the December
17, 1996, issue of theTexas Register(21 TexReg 12063).
On page 12064, §106.224(8)(B), the reference to subparagraph (D)
in the first paragraph was indented, such that the reference appeared
to be subparagraph (D).
Notice of Opportunity to Comment on Settlement Agree-
ments of Administrative Enforcement Actions
The Texas Natural Resource Conservation Commission (TNRCC)
Staff is providing an opportunity for written public comment on the
listed Agreed Orders (AOs) pursuant to the Health and Safety Code,
the Texas Clean Air Act (the Act), Chapter 382, §382.096. The
Act, §382.096 requires that the TNRCC may not approve these AOs
unless the public has been provided an opportunity to submit written
comments. Section 382.096 requires that notice of the proposed
orders and of the opportunity to comment must be published in the
Texas Register no later than the 30th day before the date on which
the public comment period closes, which in this case is February
8, 1997. Section 382.096 also requires that the TNRCC promptly
consider any written comments received and that the TNRCC may
withhold approval of an AO if a comment indicates the proposed
AO is inappropriate, improper, inadequate, or inconsistent with the
requirements of the Act. Additional notice is not required if changes
to an AO are made in response to written comments.
A copy of each of the proposed AOs is available for public inspection
at both the TNRCC’s Central Office, located at 12100 Park 35 Circle,
Building C, 1st Floor, Austin, Texas 78753, (512) 239-1864 and at the
applicable Regional Office listed as follows. Written comments about
these AOs should be sent to the enforcement coordinator designated
for each AO at the TNRCC’s Central Office at P.O. Box 13087,
Austin, Texas 78711-3087 and must be received by 5:00 p.m. on
February 8, 1997. Written comments may also be sent by facsimile
machine to the enforcement coordinator at (512) 239-1893. The
TNRCC enforcement coordinators are available to discuss the AOs
and/or the comment procedure at the listed phone numbers; however,
§382.096 provides that comments on the AOs should be submitted
to the TNRCC in writing.
(1) COMPANY: Craig Baker Marble Co., Inc.; DOCKET NUMBER:
96-1450-AIR-E; ACCOUNT NUMBER: HG-3504-I; LOCATION:
Barker, Harris County, Texas; TYPE OF FACILITY: cultured mar-
ble manufacturing plant; RULE VIOLATED: 30 TAC §116.110(a)
and the Act, §382.0518(a) and §382.085(b), by operating a cul-
tured marble manufacturing plant without first obtaining a permit
or satisfying the conditions of a standard exemption; PENALTY: $0;
ENFORCEMENT COORDINATOR: Sheila Smith, (512) 239-1670;
REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas
77023-1423, (713) 767-3500.
(2) COMPANY: Duplan Paint and Body; DOCKET NUMBER:
96-1261-AIR-E; ACCOUNT NUMBER: GB-0531-G; LOCATION:
Texas City, Galveston County, Texas; TYPE OF FACILITY: auto
paint and body shop; RULE VIOLATED: 30 TAC §115.422(1)(A)
and the Act, §382.085(b), by failing to install and operate a sys-
tem which totally encloses spray guns, cups, nozzles, bowls, and
other parts during washing, rinsing, and draining procedures; 30
TAC §115.422(2) and the Act, §382.085(b), by failing to install and
operate paint guns with at least 65% transfer efficiency; 30 TAC
§115.426(a)(1)(A) and the Act, §382.085(b), by failing to maintain
Material Safety Data Sheets that document the Volatile Organic Com-
pound content, composition, solid content, and other relevant infor-
mation regarding each coating and solvent used in the shop sufficient
to document continuous compliance with applicable emission lim-
its; 30 TAC §115.426(a)(1)(B) and the Act, §382.085(b), by failing
to maintain records of the quantity and type of each coating and
solvent consumed during the specified averaging period inspection;
and 30 TAC §116.110 and the Act, §382.0518(a) and §382.085(b),
by constructing an auto paint and body shop without obtaining a
permit or qualifying for a standard exemption; PENALTY: $350;
ENFORCEMENT COORDINATOR: Carl Schnitz, (512) 239-1892;
REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas
77023-1423, (713) 767-3500.
(3) COMPANY: FP&M Services, Inc.; DOCKET NUMBER:
96-1467-AIR-E; ACCOUNT NUMBER: HX-0806-R; LOCATION:
Deer Park, Harris County, Texas; TYPE OF FACILITY: sandblast-
ing and surface coating operations plant; RULE VIOLATED: 30
TAC §116.110(a) and the Act, §382.0518(a) and §382.085(b), by
conducting surface coating and sandblasting operations without ob-
taining a permit or complying with applicable standard exemptions;
PENALTY: $0; ENFORCEMENT COORDINATOR: Miriam Hall,
(512) 239-1044; REGIONAL OFFICE: 5425 Polk Avenue, Suite H,
Houston, Texas 77023-1423, (713) 767-3500.
(4) COMPANY: Nooney’s Auto Sales; DOCKET NUMBER:
96-1387-AIR-E; ACCOUNT NUMBER: HG-9956-T; LOCATION:
Baytown, Harris County, Texas; TYPE OF FACILITY: used car
dealership; RULE VIOLATED: 30 TAC §114.1(c)(1) and (2) and
the Act, §382.085(b), by offering for sale a vehicle with missing and
inoperable emission control systems or devices; PENALTY: $350;
ENFORCEMENT COORDINATOR: Sheila Smith, (512) 239-1670;
REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas
77023-1423, (713) 767-3500.
(5) COMPANY: Rick Austin Automotive; DOCKET NUMBER:
96-1477-AIR-E; ACCOUNT NUMBER: HG-9813-T; LOCATION:
Houston, Harris County, Texas; TYPE OF FACILITY: used auto-
mobile dealership; RULE VIOLATED: 30 TAC §114.1(c)(1) and (2)
and the Act, §382.085(b), by offering for sale two vehicles with miss-
ing and inoperable emission control systems or devices; PENALTY:
$350; ENFORCEMENT COORDINATOR: Miriam Hall, (512) 239-
1044; REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Houston,
Texas 77023-1423, (713) 767-3500.
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Public Input Concerning National Ambient Air Quality Stan-
dards
DATE OF MEETING: Monday, January 13, 1997 at 2:00 p.m.
STREET LOCATION: Texas A&M University -Corpus Christi
Natural Resource Center Room 1003 6300 Ocean Drive
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CITY LOCATION: Corpus Christi, Texas
The Texas Natural Resource Conservation Commission will consider
public comment regarding proposed revisions recently published by
the United States Environmental Protection Agency concerning the
National Ambient Air Quality Standards for Ozone and Particulate
Matter, Interim Implementation Policy, and Designation of Reference
and Equivalent Methods for Ambient Air Quality Surveillance. An
overview of EPA’s proposal will be provided from 2:00-2:30 p.m.
and public input will be received from 2:30-4:00 p.m.. Due to the
limited amount of time the number of speakers and maximum time
allotted to speakers may be limited.
DATE OF MEETING: Tuesday, January 14, 1997 at 2:00 p.m.
STREET LOCATION: John Gray Institute Auditorium
855 Florida Avenue
CITY LOCATION: Beaumont, Texas
The Texas Natural Resource Conservation Commission will consider
public comment regarding proposed revisions recently published by
the United States Environmental Protection Agency concerning the
National Ambient Air Quality Standards for Ozone and Particulate
Matter, Interim Implementation Policy, and Designation of Reference
and Equivalent Methods for Ambient Air Quality Surveillance. An
overview of EPA’s proposal will be provided from 2:00-2:30 p.m.
and public input will be received from 2:30-4:00 p.m.. Due to the
limited amount of time the number of speakers and maximum time
allotted to speakers may be limited.
DATE OF MEETING: Wednesday, January 15, 1997 at 9:30 a.m.
STREET LOCATION: Auditorium
7411 Park Place Boulevard
CITY LOCATION: Houston, Texas
The Texas Natural Resource Conservation Commission will consider
public comment regarding proposed revisions recently published by
the United States Environmental Protection Agency concerning the
National Ambient Air Quality Standards for Ozone and Particulate
Matter, Interim Implementation Policy, and Designation of Reference
and Equivalent Methods for Ambient Air Quality Surveillance. An
overview of EPA’s proposal will be provided from 9:30-10:00 a.m.
and public input will be received from 10:00-11:30 a.m. Due to the
limited amount of time the number of speakers and maximum time
allotted to speakers may be limited.
DATE OF MEETING: Wednesday, January 15, 1997 at 1:00 p.m.
STREET LOCATION: South Plains Association of Governments
Board Room
1323 58th Street
CITY LOCATION: Lubbock, Texas
The Texas Natural Resource Conservation Commission will consider
public comment regarding proposed revisions recently published by
the United States Environmental Protection Agency concerning the
National Ambient Air Quality Standards for Ozone and Particulate
Matter, Interim Implementation Policy, and Designation of Reference
and Equivalent Methods for Ambient Air Quality Surveillance. An
overview of EPA’s proposal will be provided from 1:00-1:30 p.m.
and public input will be received from 1:30-3:00 p.m.. Due to the
limited amount of time the number of speakers and maximum time
allotted to speakers may be limited.
DATE OF MEETING: Wednesday, January 15,1997 at 3:00 p.m.
STREET LOCATION: City Hall Council Chambers
300 West Cotton Street
CITY LOCATION: Longview, Texas
The Texas Natural Resource Conservation Commission will consider
public comment regarding proposed revisions recently published by
the United States Environmental Protection Agency concerning the
National Ambient Air Quality Standards for Ozone and Particulate
Matter, Interim Implementation Policy, and Designation of Reference
and Equivalent Methods for Ambient Air Quality Surveillance. An
overview of EPA’s proposal will be provided from 3:00-3:30 p.m.
and public input will be received from 3:30-5:00 p.m. Due to the
limited amount of time the number of speakers and maximum time
allotted to speakers may be limited.
DATE OF MEETING: Thursday, January 16, 1997 at 2:00 p.m.
STREET LOCATION: Tenth Floor Conference Room
Number 2 Civic Center Plaza
City Hall
CITY LOCATION: El Paso, Texas
The Texas Natural Resource Conservation Commission will consider
public comment regarding proposed revisions recently published by
the United States Environmental Protection Agency concerning the
National Ambient Air Quality Standards for Ozone and Particulate
Matter, Interim Implementation Policy, and Designation of Reference
and Equivalent Methods for Ambient Air Quality Surveillance. An
overview of EPA’s proposal will be provided from 2:00-2:30 p.m.
and public input will be received from 2:30-4:00 p.m.. Due to the
limited amount of time the number of speakers and maximum time
allotted to speakers may be limited.
DATE OF MEETING: Thursday, January 16, 1997 at 2:00 p.m.
STREET LOCATION: Farmers Branch City Council Chambers
13000 William Dodson Parkway
CITY LOCATION: Farmers Branch, Texas
The Texas Natural Resource Conservation Commission will consider
public comment regarding proposed revisions recently published by
the United States Environmental Protection Agency concerning the
National Ambient Air Quality Standards for Ozone and Particulate
Matter, Interim Implementation Policy, and Designation of Reference
and Equivalent Methods for Ambient Air Quality Surveillance. An
overview of EPA’s proposal will be provided from 2:00-2:30 p.m.
and public input will be received from 2:30-4:00 p.m.. Due to the
limited amount of time the number of speakers and maximum time
allotted to speakers may be limited.
DATE OF MEETING: Friday, January 17, 1997 at 2:00 p.m.
STREET LOCATION: Alamo Area Council of Governments
118 Broadway Avenue Suite 400
CITY LOCATION: San Antonio, Texas
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The Texas Natural Resource Conservation Commission will consider
public comment regarding proposed revisions recently published by
the United States Environmental Protection Agency concerning the
National Ambient Air Quality Standards for Ozone and Particulate
Matter, Interim Implementation Policy, and Designation of Reference
and Equivalent Methods for Ambient Air Quality Surveillance. An
overview of EPA’s proposal will be provided from 2:00-2:30 p.m.
and public input will be received from 2:30-4:00 p.m.. Due to the
limited amount of time the number of speakers and maximum time
allotted to speakers may be limited.
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Public Utility Commission of Texas
Notice of Application for Approval of Special Amortization
Rates
Notice is given to the public of the filing with the Public Utility
Commission of Texas an application on December 23, 1996, for
approval of special amortization rates pursuant to the Public Utility
Regulatory Act (PURA), Texas Civil Statutes, Article 1446c-0,
§3.051(b), and §3.151(a) (Vernon Supplement 1996). The following
is a summary of the application.
Docket Title and Number. Application of West Plains Telecommuni-
cations, Inc. for Approval of Special Amortization for Step-by-Step
Switching Equipment, and Associated Crossbar, Radio and Circuit
Equipment. Docket Number 16828.
The Application. In Docket Number 16828, West Plains Telecom-
munications, Inc. requests approval of special amortization rates for
the retirement of electro-mechanical (step-by-step) switching equip-
ment, and associated crossbar, radio, and circuit equipment in its five
exchanges.
Persons who wish to comment upon the action sought should contact
the Public tility Commission of Texas, at P.O. Box 13326, Austin,
Texas 78711-3326, or call the Commission’s Office of Consumer
Affairs at (512)936-7120. Hearing- and speech-impaired individuals
with text telephone (TTY) may contact the Commission at (512) 936-
7136 on or before February 3, 1997.
Issued in Austin, Texas, on January 3, 1997.
TRD-9700071
Paula Mueller
Secretary of the Commission
Public Utility Commission of Texas
Filed: January 3, 1997
♦ ♦ ♦
Public Notice of Interconnection Agreement
On December 30, 1996, MCI Telecommunications Corporation
and MCI Metro Access Transmission Services, Incorporated (MCI)
filed a proposed interconnection agreement with Southwestern Bell
Telephone Company (SWB), seeking commission approval of the
interconnection agreement under the Federal Telecommunications
Act of 1996 (FTA96) (Public law Number 104-104, 110 Statute 56
(1996), (to be codified at 47 United States Code §§151 et seq),
and the Public tility Regulatory Act of 1995 (PURA95) (Texas
Revised Civil Statute Annotated, Article 1446c-0 Vernon Supplement
1996). The interconnection agreement was filed in compliance with
the Arbitration Award issued by the commission’s FTA96 §252
Arbitration Panel in Docket Number 16285. The filed interconnection
agreement is available for public inspection at the commission’s
offices in Austin, Texas.
FTA96 authorizes the commission to review and approve any
interconnection agreement adopted pursuant to arbitration. Pursuant
to FTA96 §252(e)(2) the commission may reject any agreement
only in the particular circumstances set forth in the statute. Under
FTA96 §252(e)(3), the commission may establish or enforce other
requirements of state law in its review of the agreement, including
requiring compliance with intrastate telecommunications service
quality standards or requirements. The commission must act to
approve the agreement within 30 days after it is submitted by the
parties.
The commission finds that additional public comment should be
allowed before the commission issues a final decision approving or
rejecting the interconnection agreement. Any interested person may
file written comments on the interconnection agreement by filing 18
copies of the comments with the commission’s filing clerk. A copy
of the comments should be served on MCI and SWB. The comments
should specifically refer to Docket Number 16285. The comments
shall be filed no later than January 15, 1997, and shall include:
(1) a detailed statement of the person’s interest in the agreement
including a description of how approval of the agreement may
adversely affect those interests;
(2) specific allegations that the agreement, or some portion thereof:
(A) does not meet the requirements of FTA96 §251, including any
applicable FCC regulations implementing §251; or
(B) is not consistent with the standards established in FTA96 §252(d);
or
(C) is not consistent with other requirements of state law; and
(3) the specific facts upon which the allegations are based. After
reviewing any comments, the commission will determine whether to
conduct further proceedings concerning the filed agreement.
Persons with questions about this docket or who wish to comment
on the proposed interconnection agreement should contact the Public
Utility Commission of Texas, 1701 North Congress Avenue, P.O.
Box 13326, Austin, Texas 78711-3326. You may call the Public
Utility Commission Office of Consumer Affairs at (512) 936-7120.
Hearing and speech-impaired individuals with text telephones (TTY)
may contact the commission at (512) 936-7136. All correspondence
should refer to Docket Number 16285.
Issued in Austin, Texas, on January 3, 1997.
TRD-9700072
Paula Mueller
Secretary of the Commission
Public Utility Commission of Texas
Filed: January 3, 1997
♦ ♦ ♦
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Texas Workforce Commission
Notice of Intent to Review Catalogue
The Texas Workforce Commission (TWC) intends to review cata-
logue offerings for outsourcing the standard PC hardware and soft-
ware acquisition process, along with Help Desk and maintenance
support for desktop computing resources. This will be accomplished
through submitting a Request for Offers (RFO) to vendors who pro-
vide written intent to respond.
Items which TWC intends to acquire from this catalogue solicitation
include all of the following:
A lease which provides TWC with a "license to use" the required
hardware and software for a period of three years, with the ability to
upgrade any portion of the hardware annually and any portion of the
software twice per year,
All required financing,
Up to 4,934 Compaq Deskpro Pentiums to replace CRTs and obsolete
PCs statewide,
A software suite for each PC to include Windows 95, Microsoft Office
97, Microsoft Plus, DOS Lan Services for Windows 95, Eudora Pro,
and Attachmate Extra Personal client,
Trade-in and removal of obsolete equipment statewide,
Delivery and installation of all hardware and software statewide,
Help desk support for not only the hardware and software provided
by the Awarded Vendor in response to this solicitation, but also for
all other PCs and installed software currently owned by the agency,
and
Full on-site maintenance support for all agency desktop hardware and
software statewide.
In order to be considered for this procurement, a vendor must be a
Qualified Information Systems Vendor (QISV) approved by the Texas
General Services Commission (GSC), at (512) 463-3035. Interested
vendors are responsible for ensuring that they meet GSC criteria as a
QISV and offer goods and services such as those requested on their
state catalogue. TWC intends to make only one award. It is the
responsibility of the QISVs to establish any partnerships which may
be necessary to meet the requirements in full. TWC will issue an
RFO to QISVs who have expressed in writing to the TWC contact
listed below an intent to respond to the RFO. Fax responses are
acceptable. The RFO will be issued one week following publication
of this notice. The agency may cancel the procurement if it is deemed
to be in the best interest of the State of Texas to do so.
Vendors capable of meeting the requirements who intend to respond




101 East 15th Street, Room 153
Austin, Texas 78778-0001
Fax (512) 463-2442
Issued in Austin, Texas, on January 2, 1997.
TRD-9700055
Esther Hajdar
Director of Legal Services
Texas Workforce Commission
Filed: January 2, 1997
♦ ♦ ♦
IN ADDITION January 10, 1997 22 TexReg 411
PROPOSED RULES
Before an agency may permanently adopt a new or amended section or repeal an existing section, a proposal
detailing the action must be published in the Texas Register at least 30 days before action is taken. The 30-
day time period gives interested persons an opportunity to review and make oral or written comments on the
section. Also, in the case of substantive action, a public hearing must be granted if requested by at least 25
persons, a governmental subdivision or agency, or an association having at least 25 members.
Symbology in proposed amendments. New language added to an existing section is indicated by the use of
bold text. [Brackets] indicate deletion of existing material within a section.
TITLE 16. ECONOMIC REGULATION
Part I. Railroad Commission of Texas
Chapter 3. Oil and Gas Division
Conservation Rules and Regulations
16 TAC §3.31
The Railroad Commission of Texas proposes an amendment
to §3.31 regarding gas reservoirs and gas well allowable.
The proposed amendments relieve an unnecessary regulatory
burden on marginal gas wells by exempting them from proration
under certain circumstances.
Larry G. Borella, Oil and Gas Section Assistant Director, Office
of General Counsel, has determined for each year of the first
five years the section is in effect, the public benefit anticipated
as a result of adopting this amendment will be the economic
benefit associated with reduced reporting to the commission
and lowered cost of administrating the proration system.
Rita E. Percival, planner for the Oil and Gas Division, has
determined that for the first five-year period the proposed rule
revision will be in effect, there will be fiscal implications as
a result of enforcing or administering it. The effect on state
government for the first five-year period §3.31 will be in effect
is an estimated cost of $728 for computer program revisions for
fiscal year 1997 and no cost for the fiscal years 1998 through
2001. There will be no fiscal implications for local government.
There will be no cost of compliance with the proposed rule
revision for small businesses as a result of enforcing or
administering it. In fact, there may be some reduction in
cost to operators due to reduced reporting requirements and
correspondence with the commission.
Comments may be submitted to Larry Borella, Assistant Direc-
tor, Office of General Counsel, Railroad Commission of Texas,
P. O. Box 12967, Austin, Texas 78711-2967. In addition to
comments on the proposed amendment, the commission will
also accept comments on the following alternate language for
subsection (g)(5)(B) that was considered, but rejected:
In fields where special field rules have been adopted and no
well has a current reported deliverability test of greater than
250 MCF a day, the Commission staff will presume that the
criteria of paragraph (1) of this subsection are satisfied and the
allocation formula shall be suspended administratively if each of
the operators and first purchasers in the field have been given at
least 21 days notice of intent to suspend the allocation formula
and no protest is made. The presumption may be rebutted in
the manner provided by paragraphs (3) or (4) of this subsection.
Commission staff’s belief that operators in a field should take
the first step and be the moving party to take a field with
special field rules to exempt status under a statewide rule and
believes notice to first purchasers is not needed is reflected
in the proposed amendments. The alternative language would
effectively change special field rules without express affirmation
from the operators in the field. Comments will be accepted for
30 days after publication in the Texas Register. For further
information, please call Larry Borella at (512) 463-6924.
This amendment is proposed under the Texas Natural Re-
sources Code §§81.051, 81.052, 85.055, 85.201 - 85.202,
86.011, 86.012, 86.041, 86.042, 86.081, 86.083 - 86.090,
111.083, 111.090 and 111.133 which provide the Railroad Com-
mission of Texas with the authority to adopt rules for the follow-
ing purposes: to govern and regulate persons and their op-
erations under the jurisdiction of the Railroad Commission; to
determine the status of gas production from all gas reservoirs;
to distribute, prorate and apportion allowable production; to de-
termine the lawful market demand for gas to be produced from
each reservoir; to adjust correlative rights and opportunities; to
determine the daily allowable production for each gas well; to
effectuate the provisions and purposes of Chapter 86 of the
Natural Resources Code; and to conserve and prevent waste
of gas.
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The following is the statute, article, or code affected by the
proposed amendment: Chapter 86, Texas Natural Resources
Code.
§3.31. Gas Reservoirs and Gas Well Allowable.
(a)-(e) (No change.)
(f) Fields operating under statewide rules.
[(1)] A statewide prorated field is any gas field in which
no special field rules have been adopted and in which at least one
well in the field has a current reported deliverability test of greater
than 250 [200] Mcf a day. Daily allowable production of gas from
individual wells in a statewide prorated field shall be determined
by allocating the allowable production among the individual wells
in the proportion that each well’s deliverability (based on the latest
deliverability test of record) bears to the summation of the most recent
reported deliverability tests of all wells producing from the same field.
Allocated allowables shall be subject to the well capability provisions
of this section.
[(2) A statewide exempt field is any gas field in which
no special field rules have been adopted and in which no well in the
field has a current reported deliverability test of greater than 200 Mcf
a day. Wells in statewide exempt fields shall be assigned allowables
equal to their capability to produce but in no event greater than 200
Mcf a day.]
(g) Definitions of prorated and nonprorated wells and fields.
(1)-(4) (No change.)
(5) Statewide Exempt Fields
(A) A statewide exempt field is any gas field in
which no special field rules have been adopted and in which
no well in the field has a current reported deliverability test of
greater than 250 Mcf a day. Wells in statewide exempt fields
shall be assigned allowables equal to their capacity to produce.
(B) In fields where special field rules exist and no
well has a current deliverability test of greater than 250 Mcf
per day, an operator may request statewide exempt field status.
The request may be granted administratively by the commission
or commission designee if the applicant provides the commission
with a declaration, signed by all operators, subject to the false
filing penalties provided for in the Texas Natural Resources
Code, §91.143, stating all operators in the field agree to exempt
status. Wells in exempt fields with special rules shall be assigned
allowables equal to their capability to produce but in no event
greater than 250 Mcf per day. If 250 Mcf per day is exceeded by
any well, the field will be changed to the existing special field rule
allocation. Reinstatement of allocation formula may be initiated
by the commission designee, or by one of the operators in the field.
If the commission or commission designee declines to grant any
request administratively, the applicant may request a hearing.
(6) [(5)] A limited well is a nonprorated well in a prorated
field (other than a special or administrative special allowable well)
with an allowable set below the maximum allowable it would receive
under the allocation formula. A limited well shall be assigned
an allowable at the rate that the well is capable of producing as
determined by subsection (e) of this section.
(7) [(6)] A special allowable well is a nonprorated well
granted a fixed allowable by the commission after notice and hearing.
(8) [(7)] An administrative special allowable well is a
nonprorated well that has been granted an allowable pursuant to
subsection (k) of this section.
(9) [(8)] The maximum allowable for a well is the largest
allowable that can be assigned under applicable rules. For a limited
well, the maximum allowable is the allowable the well would receive
under the allocation formula. For a special allowable well, the
maximum allowable is the allowable assigned pursuant to paragraph
(7) [(6)] of this subsection. For administrative special allowable
wells, the maximum allowable is 100 Mcf/day for wells qualifying as
administrative special wells under subsection (k)(1) of this section and
is the allowable the well would receive under the allocation formula
for wells qualifying as administrative special allowable wells under
subsection (k)(2) of this section. For a well in a one well field, the
maximum allowable is the well’s deliverability based on the latest
deliverability test of record. For an associated gas well, the maximum
allowable is the gas well allowable calculated by §3.49(b)(1) or (2)
of this title (relating to gas-oil ratio).
(h)-(k) (No change.)
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on December 30, 1996.
TRD-9618713
Mary Ross McDonald
Deputy General Counsel, Office of General Counsel
Railroad Commission of Texas
Earliest possible date of adoption: February 10, 1997
For further information, please call: (512) 463–7008
♦ ♦ ♦
Chapter 9. Liquefied Petroleum Gas Division
The Railroad Commission of Texas proposes the repeal of
§§9.231 - 9.247, relating to identification of approved appli-
ances; installation of appliances; automatic shut-off devices;
room heaters in public building; provision for combustion air;
open flame appliances; testing appliances; appliances made
for venting; appliance connectors; water heaters; appliance re-
pairs and conversions; venting of appliances definitions; mini-
mum safe performance; appliances to be vented and approved
venting systems; maximum unvented BTU input; installation;
and power venting. The sections proposed to be deleted are
in existing subchapter D, titled LP-gas appliances and appur-
tenant equipment, which is being renamed to "Adoption by Ref-
erence of NFPA 54 ( National Fuel Gas Code) and NFPA 501C
(Standard on Recreational Vehicles) and Adopted Exceptions
to NFPA 54."
In addition, the Commission proposes the repeal of §§9.951 -
9.965, relating to low pressure-high pressure piping; piping in-
stallation identification; specifications for approved low pressure
piping or tubing materials; underground corrosion protection;
piping layout; joining methods; drainage and drips; piping sup-
port; exterior piping; joint compound; bending pipe; cap outlets;
pressure test of piping; specifications for approved high pres-
sure piping materials; and joining of high pressure piping. The
proposed repeal of these sections will remove all rules from
existing subchapter L, relating to LP-gas piping and piping sys-
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tems; therefore, the Commission proposes to redesignate sub-
chapter L as being reserved for future use.
The Commission also proposes the repeal of §§9.1651, 9.1653
- 9.1666, and 9.1668 - 9.1695, relating to applicability of sub-
chapter S; quality of design and installations of gas systems and
equipment; LP-gas container working pressure; maximum con-
tainer capacities; location and mounting of LP-gas containers;
securing of LP-gas containers; shielding of LP-gas containers
from heat of internal combustion engine exhaust system com-
ponents; ventilation and labeling of compartments containing
LP-gas cylinders; securing LP-gas container housings; LP-gas
container appurtenances; valves for multiple LP-gas container
assembly systems; automatic stop fill devices; protection of LP-
gas container valves; LP-gas regulators; LP-gas excess flow
valves; maximum vapor pressure; gas piping system materials;
gas piping design; gas pipe sizing; joint materials; routing and
protection of tubing and piping; location of supply connections;
LP-gas supply connectors; high-pressure LP-gas connections;
low- pressure LP-gas connections; appliance connections; gas
shutoff valves; gas inlet cap; prohibiting use of gas piping as
electrical ground; gas pipe hangers and supports; testing for
gas leakage; gas appliances; venting requirements; installa-
tion of internal combustion engine generators; marking of ap-
pliances; location of appliances; clearances of heat-producing
appliances; sizing and materials of supply ducts; sizing, materi-
als, and openings of return air ducts; air duct joints and seams;
air conditioning (other than automotive-type); required informa-
tion; and required labels and identification plates. The proposed
repeal of these sections in existing subchapter S, entitled in-
stallation or repair of LP-gas containers, piping or appliances in
recreational vehicles, will remove all rules from that subchapter;
therefore, the Commission proposes to redesignate subchapter
S as being reserved for future use.
The Commission also proposes the repeal of §§9.456, 9.469,
9.470, and 9.927, relating to regulator relief valves; venting
regulators; draining condensate; and Appendix G: flow of LP-
gas through fixed orifices. These sections are proposed for
repeal because the requirements are included in NFPA 54.
Section 9.456 relates to design criteria, which is an activity of
manufacturers, not of licensees. Section 9.469 corresponds to
NFPA 54, §2.8.4(2) and (3), while §9.470 corresponds to NFPA
54, §1.6.2. The chart in §9.927 is found in NFPA 54, Appendix
F.
The Commission simultaneously proposes, in newly designated
subchapter D, new §9.251, relating to adoption by reference of
NFPA 54 and NFPA 501C, and certain other NFPA publications;
new §9.254 relating to clarification of certain terms used
in NFPA 54 and 501C; new §9.257, relating to exclusion
of NFPA 54, §6.31; new §9.260, relating to room heaters
used in buildings; new §9.263, relating to identification of
converted appliances; new §9.266, relating to identification of
piping installation; new §9.269, relating to special exceptions
for agricultural and industrial structures relating to appliance
connectors and piping support; §9.272, relating to certification
requirements for joining methods; and new §9.275, relating to
high pressure gas piping or tubing.
In addition, the Commission proposes amendments to existing
§§9.1, 9.2, and 9.174, relating to application of rules, severabil-
ity, and retroactivity; definitions; and hose specifications. The
amendments in §9.1 are proposed to correct and clarify the
existing and new subchapter titles; in §9.2, the Commission
proposes to delete the definition of corrugated stainless steel
tubing (CSST) because it is included in the NFPA 54 defini-
tions. The definitions of high pressure gas piping or tubing, and
low pressure gas piping or tubing are proposed to be amended
to conform to the requirements for these in NFPA 54. The pro-
posed amendment to §9.174 deletes subsection (f) because the
requirements are covered in NFPA 54.
The Commission proposes these actions to repeal outdated or
incomplete rules and to replace them with the National Fire
Protection Association’s National Fuel Gas Code (commonly
referred to as "NFPA 54"), a nationally-recognized standard
adopted in whole or in part by most other states in the United
States, and NFPA 501C, Standard for Recreational Vehicles,
also a nationally-recognized standard. The Commission pro-
poses to adopt NFPA 54 and 501C in new §9.251, with certain
exceptions and clarifications described in proposed new rules
§§9.254, 9.257, 9.260, 9.263, 9.266, 9.269, 9.272, and 9.275.
The proposed simultaneous repeal of the existing sections in
subchapters D, L, and S, and adoption of NFPA 54 and 501C
will establish consistent requirements for Texas licensees with
most other states in the United States. The adoption by refer-
ence will incorporate the 1996 editions of NFPA 54 and 501C.
The Commission also proposes to adopt by reference all
other NFPA publications or portions of those publications
referenced in NFPA 54 which apply to LP-gas activities only.
In other words, if other LP-gas activities are to be performed
by a licensee and those activities are included in an NFPA
publication referenced in NFPA 54 or 501C, then the licensee
shall perform those activities in compliance with the referenced
document. For example, §6.2.6 of NFPA 54 refers to another
NFPA publication, NFPA 37, Standard for the Installation and
Use of Stationary Combustion Engines and Gas Turbines.
Licensees who will be performing that type of work shall also
be required to purchase that NFPA publication and perform the
work to those standards.
The Commission proposes an effective date of June 1, 1997,
for the implementation of the adoption by reference. This will
allow sufficient time for submission and review of comments,
preparation of the rules for final adoption, printing and distribu-
tion of new rulebooks, and training of Commission staff. As of
the effective date, Commission examinations and review mate-
rials will include information from NFPA 54 and 501C.
The adoption by reference of NFPA 54 will affect only licensees
with Category D, E, K, and N licenses, which is approximately
1,739 of the 2,328 total number of licensees (there are 1,009
Category D, general installers and repairmen, licensees; 724
Category E, wholesale/retail dealers, licensees; one Category
K, distribution system, licensee; and five Category N, manufac-
tured housing installer and repairmen, licensees). The activities
authorized by these licenses include activities relating to LP-gas
piping and piping systems, and appliances and appurtenant
equipment, activities which are addressed in NFPA 54. The
adoption by reference of NFPA 501C will affect approximately
90 Category M, recreational vehicle installers and repairmen,
licensees. Other categories of licenses authorize other LP-gas
activities not addressed in NFPA 54 or 501C; these licensees
should not be affected by this proposal.
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NFPA 54 was reviewed by the Commission’s appointed NFPA
54 task force, which consists of members of the LP-gas industry
from all areas of the state, and which met twice to review NFPA
54 and discuss whether any exceptions would be necessary for
Texas. The specific sections of NFPA 54 which are proposed to
be amended by Commission rule were identified and approved
by the task force. The proposal has also been reviewed by the
Commission’s LP-gas advisory committee.
Current Commission rules proposed to be repealed specify
requirements for appliances and low and high pressure piping,
including identification, installation, maintenance and testing,
and also requirements regarding recreational vehicles. While
the current rules are adequate to ensure safety for the general
public, NFPA 54 and 501C address these activities with greater
specificity and detail. The proposed adoption by reference of
NFPA 54 and 501C would provide more specific requirements
for the LP-gas industry in Texas, and ultimately improve safety
for the general public. Because NFPA 54 and 501C have
been adopted in whole or in part by most other states in the
United States, the Texas LP-gas industry would benefit from its
adoption because Texas companies would be held to the same
standards when doing business in other states; therefore, LP-
gas companies wishing to expand their businesses between
other states would have a better opportunity to do so.
There are some sections in NFPA 54 and 501C for which the
Commission proposes to adopt alternative or additional lan-
guage, or which the Commission chooses not to adopt. In
particular, proposed new rule §9.254 defines the "authority hav-
ing jurisdiction," a phrase used throughout NFPA publications,
including both NFPA 54 and 501C, to be the Railroad Com-
mission of Texas. This language is proposed to identify the
Commission as the "authority having jurisdiction" because the
Commission has statutory authority over LP-gas safety matters
in Texas. The proposed section also further defines the NFPA
54 term "qualified agency" to include a licensee or a home-
owner in certain situations, as provided for in §9.177 (relating
to connecting container to unapproved piping) of the Commis-
sion’s LP-gas safety rules.
Proposed new §9.257 indicates a section of NFPA 54 which the
Commission declines to adopt. NFPA 54, §6.31 is not proposed
for adoption because the Commission has its own adopted rules
relating to CNG activities, at 16 TAC §13.1, et seq.
Proposed new §9.260 describes current Commission require-
ments (in §9.234, relating to room heaters in public buildings)
which are not specifically addressed in NFPA 54 with regard to
room heaters in public buildings. Proposed new §§9.263 and
9.266 clarify NFPA, §5.1.3, to make it consistent with other ref-
erenced Commission rules regarding identification tags or de-
cals; this language will help prevent duplication of identification
tags or decals used for several different purposes.
Proposed new §9.269 allows exceptions not found in NFPA
54 but previously adopted by the Commission (in §§9.239 and
9.958, relating to appliance connectors and piping support, re-
spectively) for very specific uses of LP-gas in agricultural or
industrial structures. Proposed new §9.272 describes certifica-
tion requirements for individuals working with heat- fusion meth-
ods. These requirements are in the Commission’s current rule
§9.956 relating to joining methods, which is being renumbered
to conform to the new numbering.
Proposed new §9.275 includes text currently in Commission
rules §§9.951(b), 9.964 and 9.965, relating to low pressure-
high pressure piping, specifications for approved high pressure
piping materials, and joining of high pressure piping. These sec-
tions are proposed to be repealed in order to be renumbered;
the text is being moved to new §9.275. These requirements
are being retained because they address high pressure piping,
which is not included in NFPA 54.
The adoption by reference of NFPA 54 will necessitate some
Commission rulemaking in the future. Secretary of State rules,
1 TAC §§91.41 and 91.42, state that an adoption by reference
must incorporate the document being adopted as it exists
on the date of adoption. NFPA amends 54 approximately
every four years, with the next republication to be in the year
2000, although NFPA occasionally adopts interim amendments.
If NFPA changes 54 or adopts an interim amendment and
the Commission wants to incorporate those changes into the
requirements for Texas, then the Commission will have to re-
adopt the new language or edition in order for the changes to
be effective. Likewise, if NFPA changes any of the 14 other
NFPA documents referenced in NFPA 54 between now and
the year 2000, for instance, then the Commission will have
to adopt the changes in those particular editions for them to
become effective. If the Commission waits until the year 2000
to re-adopt NFPA 54, then the referenced documents that are
changed between now and then will not become effective until
the year 2000. For this reason, proposed new §9.251(b)(1)-(14)
separately lists the 14 pamphlets referenced in NFPA 54 and
the date of the edition being adopted. If the Commission wishes
to adopt different editions of any of these referenced pamphlets,
then only a minor rulemaking will be necessary, and the rule will
always include a list of the NFPA standards currently effective
in Texas.
The adoption by reference of NFPA 54 and 501C means that
the Commission must provide for public viewing a complete set
of NFPA 54, 501C, and all the referenced NFPA documents at
both the Secretary of State’s office and the Commission’s Austin
office. Providing copies for public viewing complies with the
public information law in Texas; however, because the NFPA
documents are copyrighted, copies may not be made. The
Commission does not assume any responsibility or liability for
the use of the NFPA documents, other than as specified in the
proposed rules.
Proposed requirements in NFPA 501C are generally the same
as existing Commission rules and should pose little burden
to the Category M licensees who will be required to comply.
However, some requirements in NFPA 54 may be considered
controversial or be misunderstood by the LP-gas industry
because they have not been required previously in Texas.
For example, NFPA 54, §§1.5.2, 4.2.1, and 4.2.2, requires a
leakage test or an inspection each time gas is introduced into
a new piping system or into an existing system that has been
shut off or turned off to ensure that no gas is escaping. NFPA
54 does not specify what test or inspection procedures should
be used, nor does it further define "shut off" or "turned off,"
so the rule could be read to indicate that such a test is not
necessary for a system which has run out of gas. NFPA’s
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National Fuel Gas Code Handbook offers some commentary
and interpretation of some NFPA 54 requirements. With regard
to the test for leakage in NFPA 54, §4.2.2, the handbook says:
Over the years the pressure test required for new piping
systems, including additions to existing systems, has been
confused with the test for leakage. As specified, the pressure
test is required only for new piping systems or new additions,
not including equipment shutoff valves, equipment connections,
or equipment.
The test for leakage is applicable whenever a gas piping system
is placed in service either initially or after being shut off. The
medium used for the test is the gas supplied at its supply
pressure. The gas is applied to the piping, equipment, and
equipment connections and valves.
National Fuel Gas Code Handbook, 1992 edition, p. 104
Some LP-gas licensees already perform a leakage test or an
inspection voluntarily.
Thomas D. Petru, assistant director, LP-Gas Section, Gas
Services Division, has determined that for each of the first five
years the sections as proposed will be in effect there will be
fiscal implications for state government. For the Commission,
these will involve publication and distribution of new rulebooks,
and retraining staff, including field inspectors. For this initial
adoption only, NFPA will give about 2,000 copies of NFPA
54 to the Commission at no cost, as well as 30 sets of the
14 other NFPA documents referenced in NFPA 54. The 30
sets will be used to comply with the Secretary of State’s
rules regarding adoptions by reference, as well as to supply
Commission staff with adequate copies to carry out regulatory
and enforcement duties. A complete set of NFPA 54 and all 14
other referenced pamphlets currently costs approximately $300;
as NFPA adopts new editions of 54 and the other pamphlets,
the Commission will have to replace the old editions for its
staff. There will also be an added cost of Commission staff
time in order to review any upcoming changes to NFPA 54
and 501C, and the approximately 19 other referenced NFPA
documents to determine if any changes adopted by NFPA need
to be immediately adopted by reference to be effective in Texas.
These costs cannot be calculated, but will be handled through
the regular budget and duties assigned to the LP-Gas Section
of the Commission with nominal charges to licensees and the
general public for purchase of new Commission rulebooks.
There may be similar fiscal implications for local governments
which rely on Commission safety standards. These costs are
not calculable but at a minimum will include purchase of new
rulebooks and possibly retraining of inspection staff.
Mr. Petru also has determined that for each year of the first five
years the sections as proposed will be in effect the public benefit
anticipated as a result of enforcing the sections as proposed will
be improvement in safety due to more specific requirements
for the LP-gas industry with regard to piping, appliances, and
recreational vehicles. The Texas LP-gas industry should also
see some benefits when dealing with other states which have
adopted NFPA 54 and 501C.
There will be some anticipated economic costs from the NFPA
54 adoption to small businesses and individuals who hold
Category D, E, K, and N licenses, and who are required
to comply with proposed new §§9.251 and 9.254. These
will include cost for the Commission’s rulebook and copies
of NFPA 54 and other referenced pamphlets which will have
to be purchased directly from NFPA or other entities, such
as the Texas Propane Gas Association. Licensees required
to comply with referenced NFPA publications, as required in
§9.251(b), shall also be required to purchase the referenced
NFPA publications. Other than the first 2,000 copies of NFPA
54 which NFPA will provide to the Commission, no NFPA
publications will be provided or sold by the Commission. The
cost for the NFPA documents will depend on whether the
purchaser is a member or nonmember of NFPA; a membership
costs $95 per year and the cost, for example, for NFPA 54
would be $24.75 for a member as compared to $27.50 for a
non- member. However, LP-gas licensees probably will not
join NFPA because reduced publication costs will not offset the
annual membership fee. In addition, only current licensees will
receive a copy of NFPA 54 at no charge; current licensees
will be required to spend at least $8 for a new Commission
rulebook up to about $540 for a complete set of NFPA 54
and the 14 referenced pamphlets. Applicants who complete
licensing requirements after the effective date of this rulemaking
will not receive a free copy of NFPA 54, and will have to
spend the same $8 to $540 for the required publications. A
more realistic cost to an individual or small business required
to comply with the proposed rules is estimated to be about
$85; this figure, as shown on the chart, includes the cost for a
new Commission rulebook ($8), one copy of NFPA 54 ($27.50),
one copy of NFPA 58 ($27.50), and one other NFPA pamphlet
(averaging around $22). Given the 1,739 current Category D,
E, K, and N licensees, the probable realistic economic impact
would be around $147,815 to the industry. The following chart
illustrates some of the anticipated costs of compliance relating
to publications that must be purchased in order to comply with
the adoption by reference of NFPA 54:
Figure 1: 16 TAC Chapter 9 Preamble
Other possible costs associated with NFPA 54 include the
leak test required in §9.254(b), which may add some costs to
licensees; the exact cost cannot be calculated but will include
training the delivery drivers or other personnel to perform
the required leak test. However, there will be no additional
economic costs with regard to the requirements in new §§9.257,
9.260, 9.263, 9.266, 9.269, 9.272, and 9.275 because these
requirements are already in existence in the current LP-gas
rules and have been renumbered in order to correspond more
clearly with the NFPA 54 adoption by reference.
With regard to the adoption by reference of NFPA 501C, there
will be some anticipated economic costs to small business or
individuals who hold Category M licenses and who are required
to comply with proposed new §9.251. These will include a
nominal charge for the Commission’s new rulebook and the
charge by NFPA for a copy of 501C, as shown in the following
chart:
Figure 2: 16 TAC Chapter 9 Preamble
Compliance with 501C should not cause any added costs,
other than purchase of publications, because the Commission’s
current rules contain very similar requirements to those found
in 501C.
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Based on a combination of the two charts, the annual economic
cost of compliance to industry with the adoption by reference of
NFPA 54 and 501C could range anywhere from $14,632 at a
minimum to $2,743,500 at a maximum, but should realistically
be around $152,855 total for the 1,829 potentially affected
licensees. The cost of compliance per individual could range
from $35.50 to $1,500, but should be about $84 per individual
(based on the costs for a Commission rulebook, one copy each
of 54 and 58, and one other NFPA pamphlet).
Comments on the proposal may be submitted to Kellie Mar-
tinec, Rules Coordinator, Office of General Counsel, Railroad
Commission of Texas, P.O. Box 12967, Austin, Texas 78711-
2967. Comments will be accepted for 60 days after publication
in the Texas Register and should refer to LP-Gas Docket Num-
ber 1495. For additional information, contact Thomas D. Petru
at (512) 463- 6949.
Subchapter A. General Applicability and Re-
quirements
16 TAC §9.1, §9.2
The amendments are proposed under the Texas Natural Re-
sources Code, §113.051, which authorizes the Commission to
adopt rules relating to any and all aspects or phases of the
LP-gas industry that will protect or tend to protect the health,
welfare, and safety of the general public; and §113.052, which
allows the Commission to adopt by reference the published
codes of nationally recognized societies, including the National
Fire Protection Association.
The Texas Natural Resources Code, §113.051 and §113.052,
is affected by the proposed amendments.
§9.1. Application of Rules, Severability, and Retroactivity.
(a) The LP-Gas Section’s [Liquefied Petroleum Gas Divi-
sion’s] safety rules apply to the design, construction, location, and
operation of liquefied petroleum gas systems, equipment, and ap-
pliances. These standards also apply to truck and railcar loading
racks, but do not apply to marine terminals, natural gasoline plants,
refineries, tank farms, gas manufacturing plants, plants engaged in
processing liquefied petroleum gases, or to railcar loading racks used
in connection with these excluded establishments.
(1) Subchapters A, General Applicability and Require-
ments, and B, Basic Rules, apply to all types of LP-gas activities,
installations, or uses unless otherwise indicated.[Basic rules. The
basic rules apply to all divisions except as otherwise indicated.]
(2) Subchapter C, Vaporizers and Heaters, applies
to vaporizers used with portable, mobile, or stationary LP-gas
installations.
(3) Subchapter D, Adoption by Reference of NFPA
54 ( National Fuel Gas Code) and NFPA 501C (Standard on
Recreational Vehicles) and Adopted Exceptions to NFPA 54,
applies to the adoption by reference of NFPA 54 and specifies
additional or alternative requirements from those found in NFPA
54.
(4) Subchapter E, Containers, applies to LP-gas sys-
tems using containers constructed in accordance with specifica-
tions issued by the United States Interstate Commerce Commis-
sion (ICC) or the United States Department of Transportation
(DOT) When DOT or ICC containers are used in the manner pre-
scribed by DOT, then DOT rules shall apply to container trans-
portation and handling. When DOT or ICC containers are not
used in the manner prescribed by DOT, they cease to be under
DOT jurisdiction. When installed in Texas and used as LP-gas
consumer containers, they are subject exclusively to the rules of
the Railroad Commission of Texas. Where such containers are
privately owned and permanently installed, they are not consid-
ered to be under DOT jurisdiction.
(5) Subchapter F, Consumer LP-Gas Systems, applies
to consumer LP-gas systems using containers constructed in
accordance with ASME Code, Section VIII, Division I.
(6) Subchapter G is reserved for future use.
(7) Subchapter H, Nonspecification Transport Con-
tainers; Trucks Transporting LP-Gas in Portable Containers, ap-
plies to nonspecification cargo tanks used in the transportation
and distribution of LP-gas, and each truck used principally for
transporting LP-gas in portable containers.
(8) Subchapter I, LP-Gas Motor Fuel and Mobile
Fuel Containers, applies to LP-gas motor fuel and mobile fuel
containers installed and used on automobiles, trucks, buses,
tractors, construction machinery, and farm tractors or other
types of farm machinery.
(9) Subchapter J is reserved for future use.
(10) Subchapter K, Appendices, includes background
or informational material.
(11) Subchapter L is reserved for future use.
(12) Subchapter M is reserved for future use.
(13) Subchapter N is reserved for future use.
(14) Subchapter O, Cylinder Filling Plants; Service
Station Dispensers, applies to storage containers dispensing
devices, and pertinent equipment used in bottle filling plants and
service stations where LP-gas is stored and dispensed from fixed
LP-gas equipment.
(15) Subchapter P, Farm Carts, applies to farm carts
which are used for the transportation and distribution of LP-gas.
(16) Subchapter Q, LP-Gas Powered Vehicles and
Carburetion Equipment Used in a Building or on Consumer’s
Premises, applies to industrial fork lifts, trucks, and other LP- gas
powered vehicles and engine fuel equipment specifically designed
to be used in a building or on a consumer’s premises.
(17) Subchapter R, LP-Gas Automatic Dispensers,
applies to LP-gas automatic dispensers.
(18) Subchapter S, Installation or Repair of LP-
Gas Containers, Piping or Appliances in Recreational Vehicles,
applies to the installation or repair of LP-gas containers, piping,
or appliances in recreational vehicles.
(19) Subchapter T, DOT MC-330 and MC-331 Trans-
port Containers, applies to cargo tanks constructed to DOT MC-
330 and MC-331 specifications used in the transportation and
distribution of LP-gas.
22 TexReg 422 January 10, 1997 Texas Register
[(2) Division I. Division I containers constructed in accor-
dance with DOT excluding those used in a mobile fuel or industrial
forklift installation.]
[(A) Division I applies to LP-gas systems utilizing
containers constructed in accordance with specifications issued by
the United States Interstate Commerce Commission (ICC) or United
States Department of Transportation (DOT). When DOT or ICC
containers are used in the manner prescribed by the DOT, then DOT
rules shall apply to container transportation and handling.]
[(B) Where ICC or DOT containers are not used in
the manner prescribed by the DOT, they cease to be under the DOT
jurisdiction. When installed in Texas and used as LP-gas consumer
containers, they are subject exclusively to the rules of the Railroad
Commission of Texas. Where such containers are privately owned
and permanently installed, they are not operated as prescribed by
DOT regulation.]
[(3) Division II. Division II applies to consumer LP-gas
systems utilizing containers constructed in accordance with the Boiler
and Pressure Vessel Code of the American Society of Mechanical
Engineers, Division I.]
[(4) Division III. Division III applies to bulk storage
containers at installations where gas is stored, but not used on the
premises. ]
[(5) Division IV. Division IV applies to nonspecification
cargo tanks used in the transportation and distribution of LP-gas,
and each truck used principally for transporting LP-gas in portable
containers.]
[(6) Division V. Division V applies to LP-gas motor fuel
and mobile fuel containers installed and used on automobiles, trucks,
buses, tractors, construction machinery, and farm tractors or other
types of farm machinery.]
[(7) Division VI. Division VI applies to vaporizers used
with portable, mobile, or stationary LP-gas installations.]
[(8) Division VII. Division VII applies to LP-gas piping
and piping systems.]
[(9) Division VIII. Division VIII applies to approved LP-
gas appliances and pertinent equipment used in making appliance
installations and regulates their location, installation, and connection.]
[(10) Division IX. Division IX applies to storage contain-
ers, dispensing devices, and pertinent equipment used in bottle filling
plants and service stations where LP-gas is stored and dispensed from
fixed LP-gas equipment.]
[(11) Division X. Division X applies to farm carts which
are used for the transportation and distribution of LP-gas.]
[(12) Division XI. Division XI applies to industrial fork
lifts, trucks, and other LP-gas powered vehicles and engine fuel
equipment specifically designed to be used in a building or on a
consumer’s premises. ]
[(13) Division XII. Division XII applies to LP-gas auto-
matic dispensers. ]
[(14) Division XIII. Division XIII applies to the installa-
tion or repair of LP-gas container(s), piping, or appliances in recre-
ational vehicles.]
[(15) Division XIV. Division XIV applies to cargo tanks
constructed to MC-330 and 331 Department of Transportation (DOT)
specifications used in the transportation and distribution of LP-gas.]
(b)-(d) (No change.)
§9.2. Definitions.
The following words and terms, when used in this chapter, shall
have the following meanings, unless the context clearly indicates
otherwise.
[Corrugated stainless steel tubing-A type of tubing which is primarily
used inside a building for LP-gas vapor service only. The tubing shall
have a maximum operating pressure of 5 psig, and shall be one inch
or less in diameter.]
High pressure gas pipingor tubing -Piping or tubing used for
conveying LP-gas liquid or vapor at pressures in excess of125 [50]
psig.
Low pressure gas piping or tubing-Piping or tubing used for convey-
ing LP-gas liquid or vapor at pressures of125 [50] psig or less [,
except for corrugated stainless steel tubing, which shall be used for
vapor service only and shall not exceed a maximum operating pres-
sure of 5 psig]. In certain applications, the maximum pressure
may be restricted to a level which is less than 125 psig.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on December 30, 1996.
TRD-9618719
Mary Ross McDonald
Deputy General Counsel, Office of General Counsel
Railroad Commission of Texas
Proposed date of adoption: June 1, 1997
For further information, please call: (512) 463–7008
♦ ♦ ♦
Subchapter B. Basic Rules
16 TAC §9.174
The amendment is proposed under the Texas Natural Re-
sources Code, §113.051, which authorizes the Commission to
adopt rules relating to any and all aspects or phases of the
LP-gas industry that will protect or tend to protect the health,
welfare, and safety of the general public; and §113.052, which
allows the Commission to adopt by reference the published
codes of nationally recognized societies, including the National
Fire Protection Association.
The Texas Natural Resources Code, §113.051 and §113.052,
is affected by the proposed amendment.
§9.174. Hose Specifications.
(a)-(e) (No change.)
[(f) Hose and hose connections on the low pressure side
of the regulator or reducing valve shall be designed for a bursting
pressure of not less than 125 psig.]
Issued in Austin, Texas, on December 30, 1996.
TRD-9618720
Mary Ross McDonald
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Deputy General Counsel, Office of General Counsel
Railroad Commission of Texas
Proposed date of adoption: June 1, 1997
For further information, please call: (512) 463–7008
♦ ♦ ♦
Subchapter D. LP-Gas Appliances and Appur-
tenant Equipment
16 TAC §§9.231-9.247
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices
of the Railroad Commission of Texas or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The repeals are proposed under the Texas Natural Resources
Code, §113.051, which authorizes the Commission to adopt
rules relating to any and all aspects or phases of the LP-gas
industry that will protect or tend to protect the health, welfare,
and safety of the general public; and §113.052, which allows
the Commission to adopt by reference the published codes
of nationally recognized societies, including the National Fire
Protection Association.
The Texas Natural Resources Code, §113.051 and §113.052,
is affected by the proposed repeals.
§9.231. Identification of Approved Appliances.
§9.232. Installation of Appliances.
§9.233. Automatic Shut-Off Devices.
§9.234. Room Heaters in Public Building.
§9.235. Provision for Combustion Air.
§9.236. Open Flame Appliances.
§9.237. Testing Appliances.
§9.238. Appliances Made for Venting.
§9.239. Appliance Connectors.
§9.240. Water Heaters.
§9.241. Appliance Repairs and Conversions.
§9.242. Venting of Appliances Definitions.
§9.243. Minimum Safe Performance.
§9.244. Appliances to be Vented and Approved Venting Systems.
§9.245. Maximum Unvented BTU Input.
§9.246. Installation.
§9.247. Power Venting.
Issued in Austin, Texas, on December 30, 1996.
TRD-9618714
Mary Ross McDonald
Deputy General Counsel, Office of General Counsel
Railroad Commission of Texas
Proposed date of adoption: June 1, 1997
For further information, please call: (512) 463–7008
♦ ♦ ♦
Subchapter D. Adoption by Reference of
NFPA 54 (National Fuel Gas Code) and NFPA
501C (Standard on Recreational Vehicles) and
Adopted Exceptions to NFPA 54[LP-Gas Appli-
ances and Appurtenant Equipment]
16 TAC §§9.251, 9.254, 9.257, 9.260, 9.263, 9.266, 9.269,
9.272, 9.275
The new sections are proposed under the Texas Natural
Resources Code, §113.051, which authorizes the Commission
to adopt rules relating to any and all aspects or phases of the
LP-gas industry that will protect or tend to protect the health,
welfare, and safety of the general public; and §113.052, which
allows the Commission to adopt by reference the published
codes of nationally recognized societies, including the National
Fire Protection Association.
The Texas Natural Resources Code, §113.051 and §113.052,
is affected by the proposed new sections.
§9.251. Adoption by Reference of NFPA 54 and NFPA 501C, and
Certain Other NFPA Publications.
(a) Except as modified in the remaining sections of this sub-
chapter, the Commission adopts by specific reference the provisions
established by the National Fire Protection Association in its 1996
edition of the National Fuel Gas Code, commonly referred to as
NFPA 54 or Pamphlet 54, effective June 1, 1997. Nothing in this
section or subchapter shall prevent the Commission, after notice, from
adopting additional requirements, whether more or less stringent, for
individual situations to protect the health, safety and welfare of the
general public. Any documents or parts of documents incorporated
by reference into these rules shall be a part of these rules as if set
out in full.
(b) The Commission also adopts by reference all other NFPA
publications or portions of those publications referenced in NFPA 54
which apply to LP-gas activities only. If LP-gas activities are to be
performed by a licensee and those activities are covered in an NFPA
publication referenced in NFPA 54, then the licensee shall perform
those activities in compliance with that referenced document. The
adopted referenced pamphlets are:
(1) NFPA 30A, Automotive and Marine Service Station
Code, 1996 edition;
(2) NFPA 37, Standard for the Installation and Use of
Stationary Combustion Engines and Gas Turbines, 1994 edition;
(3) NFPA 51,Standard for the Design and Installation of
Oxygen-Fuel Gas Systems for Welding, Cutting, and Allied Processes,
1992 edition;
(4) NFPA 52, Standard for Compressed Natural Gas
(CNG) Vehicular Fuel Systems, 1995 edition;
(5) NFPA 58,Standard for the Storage and Handling of
Liquefied Petroleum Gases, 1995 edition;
(6) NFPA 70,National Electric Code, 1996 edition;
(7) NFPA 82,Standard on Incinerators, Waste, and Linen
Handling Systems and Equipment, 1994 edition;
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(8) NFPA 88A, Standard for Parking Structures, 1995
edition;
(9) NFPA 90A,Standard for the Installation of Air Con-
ditioning and Ventilating Systems, 1996 edition;
(10) NFPA 90B,Standard for the Installation of Warm
Air Heating and Air Conditioning Systems, 1996 edition;
(11) NFPA 96,Standard for Ventilation Control and Fire
Protection of Commercial Cooking Operations, 1994 edition;
(12) NFPA 211, Standard for Chimneys, Fireplaces,
Vents, and Solid Fuel-Burning Appliances, 1996 edition;
(13) NFPA 409, Standard on Aircraft Hangars, 1995
edition; and
(14) NFPA 501C, Standard on Recreational Vehicles,
1996 edition.
(c) Licensees shall maintain at least one copy of those NFPA
publications which cover the LP-gas activities performed by the
licensee.
(d) NFPA 501C,Standard for Recreational Vehicles, hall
apply to all persons performing LP-gas activities with regard to
recreational vehicles.
§9.254. Clarification of Certain Terms Used in NFPA 54 and 501C.
(a) Authority having jurisdiction. As pertains to the use of
LP-gas in Texas, the phrase "authority having jurisdiction" defined
in NFPA 54, §1.7, and NFPA 501C, §1-3, and referenced in other
NFPA publications shall be the Railroad Commission of Texas or
any of its divisions or employees.
(b) Qualified agency. The term "qualified agency" as defined
in NFPA 54, §1.7, shall include a person (as "person" is defined in
§9.3 of this title, relating to definitions) who holds a current license
issued by the Railroad Commission, or a homeowner performing
certain LP-gas activities on his own property, as allowed in §9.177
of this title (relating to connecting containers to unapproved piping).
§9.257. Exclusion of NFPA 54, §6.31.
The Commission does not adopt NFPA 54, §6.31, which refers to
NFPA 52, Standard for Compressed Natural Gas (CNG) Vehicular
Fuel Systems. Persons engaging in CNG activities shall comply with
the Commission’s adopted rules at 16 TAC §13.1,et seq., and
published in the Commission’sRegulations for Compressed Natural
Gas.
§9.260. Room Heaters in Public Buildings.
In addition to applicable requirements in NFPA 54, Part 6, Installation
of Specific Equipment, room heaters shall not be installed in homes
for the aged, sanatoriums, convalescent homes, orphanages, and other
institutions of this type. Room heaters in schools, day care centers,
foster homes, hotels or other similar buildings or rooms used for
temporary lodging shall be vented and equipped with a safety shut-
off device. Room heaters with less than 40,000 Btu input and infrared
heaters are not required to be vented, but shall have a safety shutoff
device and an oxygen depletion system (ODS).
§9.263. Identification of Converted Appliances.
(a) In addition to the requirements of NFPA 54, §5.1.3, upon
completion of the conversion and testing of LP-gas appliances, the
licensee shall attach to each such appliance a decal or tag of metal
or other permanent material indicating the following information:
(1) the licensee’s name;
(2) the LP-gas license number;
(3) the year the appliance was converted; and
(4) the wording, "Converted to LP-Gas."
(b) A single identification decal or tag may be used to satisfy
the requirements in §§9.184, 9.266, 9.462, and 9.771 of this title
(relating to uniform safety requirements, identification of piping
installation, containers manufactured for underground installation,
and vehicle identification labels, respectively) provided the decal or
tag meets all the requirements of those sections.
§9.266. Identification of Piping Installation.
(a) In addition to the requirements of NFPA 54, Part 3, Gas
Piping Installation, LP-gas piping shall be installed, altered, repaired,
and tested only by persons properly licensed or certified by the LP-
Gas Section of the Gas Services Division.
(b) Upon completion of the installation, alteration, repair, or
testing of an LP-gas piping system, the licensee shall attach to the
end of the piping nearest the container a decal or tag of metal or
other permanent material indicating the following information:
(1) the licensee’s name;
(2) the LP-gas license number; and
(3) the year the piping was installed, altered, repaired, or
tested.
(c) A single identification decal or tag may be used to satisfy
the requirements in §§9.184, 9.263, 9.462, and 9.771 of this title
(relating to uniform safety requirements, identification of converted
appliances, containers manufactured for underground installation, and
vehicle identification labels, respectively) provided the decal or tag
meets all the requirements of those sections.
§9.269. Special Exceptions for Agricultural and Industrial Struc-
tures Regarding Appliance Connectors and Piping Support.
(a) In addition to the requirements of NFPA 54, §5.5.2
regarding gas hose connectors, agricultural structures, such as
greenhouses or broiler houses, or industrial structures not inhabited by
humans may have appliance connectors more than six feet in length
provided that:
(1) the hose used shall be marked as acceptable for LP-
gas service;
(2) the hose shall comply with §9.174(a) - (e) of this title
(relating to Hose Specifications);
(3) the length of the hose used shall be only that which
is sufficient to serve the purpose for which it is intended; and
(4) manufactured hose connections, such as quick-connect
or threaded fittings, shall be used.
(b) Broiler houses and other types of poultry houses only may
connect LP-gas piping with stainless steel screw-type banded clamps
in lieu of the required manufactured hose connections specified in
subsection (a)(4) of this section, provided that the clamps are properly
installed and the connections are gas-tight, that the clamps are used in
conjunction with hose barb adaptors, and that the system’s operating
pressure is 6 1/2 ounces or less. Other agricultural structures shall
comply with the requirements of subsection (a)(4) of this section.
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(c) In addition to the requirements in NFPA 54, §3.3.6, Table
II, the support spacing requirement for 3/4 to one inch pipe shall not
apply to agricultural structures not inhabited by humans, such as
greenhouses and broiler houses, provided that:
(1) such piping is supported by ceiling trusses no more
than ten feet apart; and
(2) pipe joints and fittings are supported by the trusses.
§9.272. Certification Requirements for Joining Methods.
(a) In addition to the requirements in NFPA 54, §2.6.9,
and in addition to other LP-gas certification requirements, prior to
performing heat-fusion on polyethylene pipe or tubing, an individual
shall be certified by either the Commission or a person or certification
school authorized by the Commission. The certification shall confirm
that the individual has a working knowledge of heat-fusion methods
and the ability to properly perform the heat-fusion activity. Licensees
shall retain written proof regarding any current certifications for
installation and repair methods for CSST.
(b) The employer of an individual certified to perform heat-
fusion activities shall complete LPG Form 506, which shall be
maintained and available for review by a Commission representative.
If the individual certified as required by subsection (a) of this section
does not perform any heat-fusion activities for 12 consecutive months,
that individual shall be recertified prior to resuming any heat-fusion
activities.
§9.275. High Pressure Gas Piping or Tubing.
(a) High pressure gas piping or tubing, as defined in §9.2 of
this title (relating to definitions), shall be of the following materials:
(1) Pipe shall be ASTM Steel Schedule 80 or better.
(2) Copper or brass tubing shall be type "K" or L" with a
minimum wall thickness of .032 inches.
(3) All pipe fittings shall have a rating of 1,500 psi or
greater.
(4) Approved POL and pigtail assemblies shall be used.
(b) High pressure gas piping shall be joined by welding,
threading, flaring, or flanging, and shall be gas-tight.
(c) High pressure gas piping shall be installed and maintained
in accordance with the requirements in NFPA 54, §§2.6.6, 2.6.7(d),
3.1.2, 3.1.3, and 3.3.6.
Issued in Austin, Texas, on December 30, 1996.
TRD-9618721
Mary Ross McDonald
Deputy General Counsel, Office of General Counsel
Railroad Commission of Texas
Proposed date of adoption: June 1, 1997
For further information, please call: (512) 463–7008
♦ ♦ ♦
Subchapter F. Consumer LP-Gas Systems
16 TAC §§9.456, 9.469, 9.470
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices
of the Railroad Commission of Texas or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The repeals are proposed under the Texas Natural Resources
Code, §113.051, which authorizes the Commission to adopt
rules relating to any and all aspects or phases of the LP-gas
industry that will protect or tend to protect the health, welfare,
and safety of the general public; and §113.052, which allows
the Commission to adopt by reference the published codes
of nationally recognized societies, including the National Fire
Protection Association.
The Texas Natural Resources Code, §113.051 and §113.052,
is affected by the proposed repeals.
§9.456. Regulator Relief Valves.
§9.469. Venting Regulators.
§9.470. Draining Condensate.
Issued in Austin, Texas, on December 30, 1996.
TRD-9618715
Mary Ross McDonald
Deputy General Counsel, Office of General Counsel
Railroad Commission of Texas
Proposed date of adoption: June 1, 1997




(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices
of the Railroad Commission of Texas or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The repeal is proposed under the Texas Natural Resources
Code, §113.051, which authorizes the Commission to adopt
rules relating to any and all aspects or phases of the LP-gas
industry that will protect or tend to protect the health, welfare,
and safety of the general public; and §113.052, which allows
the Commission to adopt by reference the published codes
of nationally recognized societies, including the National Fire
Protection Association.
The Texas Natural Resources Code, §113.051 and §113.052,
is affected by the proposed repeal.
§9.927. Appendix G: Flow of LP-Gas Through Fixed Orifices.
Issued in Austin, Texas, on December 30, 1996.
TRD-9618716
Mary Ross McDonald
Deputy General Counsel, Office of General Counsel
Railroad Commission of Texas
Proposed date of adoption: June 1, 1997
For further information, please call: (512) 463–7008
♦ ♦ ♦
Subchapter L. LP-Gas Piping and Piping Sys-
tems
16 TAC §§9.951-9.965
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices
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of the Railroad Commission of Texas or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The repeals are proposed under the Texas Natural Resources
Code, §113.051, which authorizes the Commission to adopt
rules relating to any and all aspects or phases of the LP-gas
industry that will protect or tend to protect the health, welfare,
and safety of the general public; and §113.052, which allows
the Commission to adopt by reference the published codes
of nationally recognized societies, including the National Fire
Protection Association.
The Texas Natural Resources Code, §113.051 and §113.052,
is affected by the proposed repeals.
§9.951. Low Pressure-High Pressure Piping.
§9.952. Piping Installation Identification.
§9.953. Specifications for Approved Low Pressure Piping or Tubing
Materials.
§9.954. Underground Corrosion Protection.
§9.955. Piping Layout.
§9.956. Joining Methods.






§9.963. Pressure Test of Piping.
§9.964. Specifications for Approved High Pressure Piping Materi-
als.
§9.965. Joining of High Pressure Piping.
Issued in Austin, Texas, on December 30, 1996.
TRD-9618717
Mary Ross McDonald
Deputy General Counsel, Office of General Counsel
Railroad Commission of Texas
Proposed date of adoption: June 1, 1997
For further information, please call: (512) 463–7008
♦ ♦ ♦
Subchapter S. Installation or Repair of LP-Gas
Containers, Piping or Appliances in Recreational
Vehicles
16 TAC §§9.1651, 9.1653-9.1666, 9.1668-9.1695
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices
of the Railroad Commission of Texas or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The repeals are proposed under the Texas Natural Resources
Code, §113.051, which authorizes the Commission to adopt
rules relating to any and all aspects or phases of the LP-gas
industry that will protect or tend to protect the health, welfare,
and safety of the general public; and §113.052, which allows
the Commission to adopt by reference the published codes
of nationally recognized societies, including the National Fire
Protection Association.
The Texas Natural Resources Code, §113.051 and §113.052,
is affected by the proposed repeals.
§9.1651. Applicability of Subchapter S.
§9.1653. Quality of Design and Installations of Gas Systems and
Equipment.
§9.1654. LP-Gas Container Working Pressure.
§9.1655. Maximum Container Capacities.
§9.1656. Location and Mounting of LP-Gas Containers.
§9.1657. Securing of LP-Gas Containers.
§9.1658. Shielding of LP-Gas Containers from Heat of Internal
Combustion Engine Exhaust System Components.
§9.1659. Ventilation and Labeling of Compartments Containing
LP-Gas Cylinders.
§9.1660. Securing LP-Gas Container Housings.
§9.1661. LP-Gas Container Appurtenances.
§9.1662. Valves for Multiple LP-Gas Container Assembly Systems.
§9.1663. Automatic Stop Fill Devices.
§9.1664. Protection of LP-Gas Container Valves.
§9.1665. LP-Gas Regulators.
§9.1666. LP-Gas Excess Flow Valves.
§9.1668. Maximum Vapor Pressure.
§9.1669. Gas Piping System Materials.
§9.1670. Gas Piping Design.
§9.1671. Gas Pipe Sizing.
§9.1672. Joint Materials.
§9.1673. Routing and Protection of Tubing and Piping.
§9.1674. Location of Supply Connections.
§9.1675. LP-Gas Supply Connectors.
§9.1676. High-Pressure LP-Gas Connections.
§9.1677. Low-Pressure LP-Gas Connections.
§9.1678. Appliance Connections.
§9.1679. Gas Shutoff Valves.
§9.1680. Gas Inlet Cap.
§9.1681. Prohibiting Use of Gas Piping as Electrical Ground.
§9.1682. Gas Pipe Hangers and Supports.
§9.1683. Testing for Gas Leakage.
§9.1684. Gas Appliances.
§9.1685. Venting Requirements.
§9.1686. Installation of Internal Combustion Engine Generators.
PROPOSED RULES January 10, 1997 22 TexReg 427
§9.1687. Marking of Appliances.
§9.1688. Location of Appliances.
§9.1689. Clearances of Heat-Producing Appliances.
§9.1690. Sizing and Materials of Supply Ducts.
§9.1691. Sizing, Materials, and Openings of Return Air Ducts.
§9.1692. Air Duct Joints and Seams.
§9.1693. Air Conditioning (Other Than Automotive-Type).
§9.1694. Required Information.
§9.1695. Required Labels and Identification Plates.
Issued in Austin, Texas, on December 30, 1996.
TRD-9618718
Mary Ross McDonald
Deputy General Counsel, Office of General Counsel
Railroad Commission of Texas
Proposed date of adoption: June 1, 1997
For further information, please call: (512) 463–7008
♦ ♦ ♦
Chapter 11. Surface Mining and Reclamation Di-
vision
Subchapter D. Coal Mining
16 TAC §11.221
(Editor’s Note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices
of the Railroad Commission of Texas or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The Railroad Commission of Texas proposes the repeal of
§11.221, relating to state program regulations, and simulta-
neously proposes adoption of new §§12.1-12.7, 12.9, 12.10,
12.12-12.19, 12.21-12.23, 12.69, 12.71-12.73, 12.75-12.85,
12.100-12.163, 12.170-12.205, 12.207-12.223, 12.225-12.234,
12.236-12.243, 12.300-12.304, 12.306, 12.307, 12.312-12.314,
12.317, 12.325-12.328, 12.330-12.360, 12.362-12.393, 12.395-
12.403, 12.500-12.528, 12.530-12.572, 12.600, 12.610-12.613,
12.620-12.622, 12.624, 12.625, 12.650, 12.651, 12.660,
12.661, 12.670-12.675, 12.677-12.684, 12.686-12.694,
12.696-12.699, 12.700, 12.702-12.710, 12.800-12.817, relating
to regulation of coal mining and reclamation and the Texas
Abandoned Mine Land Reclamation Program. The current
§11.221 adopts by reference the coal mining and reclamation
regulations found in the Commission’s publication entitled
"Coal Mining Regulations." The Commission proposes to adopt
these regulations as new Chapter 12. The simultaneous repeal
of the rules by reference and proposal of new sections is to
enable the text of the coal mining and reclamation regulations
to be printed in the Texas Administrative Code. Anyone who
has access to the Texas Administrative Code, both print and
electronic versions, will have access to all the coal mining and
reclamation regulations without having to purchase separately
the coal mining and reclamation regulations through the Com-
mission. The rules are being moved from Chapter 11 to new
Chapter 12, relating to coal mining and reclamation regulations,
so that the last three digits of the current numbering system
can be retained under the proposed new numbering system
to retain some correlation between the current and proposed
numbering systems.
The Commission proposes the simultaneous repeal of the cur-
rent §11.221 and adoption of the new sections for the sole pur-
pose of renumbering the existing regulations (now adopted by
reference) and incorporating the text into the Texas Adminis-
trative Code. No requirements are being added to or deleted
from the existing coal mining and reclamation regulations. Mi-
nor changes to the existing coal mining and reclamation regu-
lations are being proposed to conform existing rules to Texas
Register format; update information such as the Commission’s
address; correct grammar, punctuation, and capitalization er-
rors; and update internal references. Consequently, comments
should be restricted to the proposed numbering system; pro-
posed changes for Texas Register format; updated informa-
tion; corrected grammar, punctuation, and capitalization; and
updated internal references.
The current coal mining and reclamation regulations that
contain definitions that are applicable throughout the chapter
have been moved to §12.3. The definitions located in current
coal mining and reclamation regulations §§701.008, 705.011,
707.020, 760.070, 762.074, 770.101, 786.206, 788.224,
795.235, 846.001 and 850.701 have been moved to §12.3,
where definitions are arranged alphabetically. The new
sections that would correspond to these current coal mining
and reclamation regulations containing definitions have been
reserved for future rule expansions.
The numbering convention of the existing rules is retained to a
limited extent in proposed new §§12.1 - 12.676 and §§12.700
- 12.817. The current coal mining and reclamation regulations
are commonly referred to by the last three numbers, or the
suffix, of the rule number. The proposed new sections retain
the suffix numbering system except that the zeroes appearing
at the beginning of the suffix are being dropped. For example,
current Coal Mining Regulation §761.071, entitled Areas Where
Mining Is Prohibited or Limited, and incorporated by reference
at §11.221, will become §12.71 under this proposed rulemaking.
Certain rules of the current coal mining and reclamation regula-
tions have been renumbered to new sections without retaining
the last three digits of the current rule number in order to bet-
ter conform to the Texas Administrative Code numbering sys-
tem. The rules currently incorporated by reference at §11.221
that will not maintain their last three digits upon adoption in
Chapter 12 are as follows: Rule Incorporated by Reference:
Section 843.680 - new 12.677, 843.681 - new 12.678, 843.682
- new 12.679, 843.683 - new 12.680, 843.684 - new 12.681,
843.685 - new 12.682, 843.686 - new 12.683, 843.687 - new
12.684, 845.690 - new 12.686, 845.691 - new 12.687, 845.692
- new 12.688, 845.693 - new 12.689, 845.694 - new 12.690,
845.695 - new 12.691, 845.696 - new 12.692, 845.697 - new
12.693, 845.698 - new 12.694, 846.001 - (definitions moved to
§12.3), 12.695 (reserved.), 846.002 - new 12.696, 846.003 -
new 12.697, 846.004 - new 12.698, and 846.005 - new 12.699.
Mark Barnett, staff attorney, Environmental Section, Office of
General Counsel, has determined that for each year of the first
five years the proposed repeal and new sections are in effect
there will be no fiscal implications for state or local governments
as a result of enforcing or administering the sections because
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the proposed new rules are substantively identical to those
currently incorporated by reference in §11.221.
Mr. Barnett has also determined that the public benefit
anticipated as a result of enforcing or administering the repeal
and new sections will be better access to the state regulations
applicable to coal mining and reclamation operations because
the regulations will be part of the Texas Administrative Code.
The rules will be published in the Texas Register and the
Texas Administrative Code and available electronically via the
Secretary of State’s Internet address. Individuals and small
businesses may experience a reduction in the economic cost of
compliance because it will be faster and easier to obtain the text
of the coal mining and reclamation regulations directly through
the Texas Administrative Code or other resources rather than
by purchasing the rules from the Commission.
Comments on the proposal may be submitted to Mark Barnett,
Staff Attorney, Environmental Section, Office of General Coun-
sel, Railroad Commission of Texas, P.O. Box 12967, Austin,
Texas 78711-2967. Comments will be accepted for 30 days
after publication in the Texas Register. For more information,
call Mr. Barnett at (512) 463-6801.
The repeal is proposed under the Texas Natural Resources
Code, §134.013, which authorizes the Commission to adopt and
amend rules pertaining to surface coal mining and reclamation
operations.
The following is the statute, article, or code affected by the
proposed repeal: §11.221, Texas Natural Resources Code,
Chapter 134.
§11.221. State Program Regulations.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
Issued in Austin, Texas, on December 20, 1996.
TRD-9618446
Mary Ross McDonald
Deputy General Counsel, Office of General Counsel
Railroad Commission of Texas
Earliest possible date of adoption: February 10, 1997
For further information, please call: (512) 463-7008
♦ ♦ ♦
Chapter 12. Surface Mining and Reclamation Di-
vision
The Railroad Commission of Texas proposes new §§12.1-12.7,
12.9, 12.10, 12.12-12.19, 12.21-12.23, 12.69, 12.71-12.73,
12.75-12.85, 12.100-12.163, 12.170-12.205, 12.207-12.223,
12.225-12.234, 12.236-12.243, 12.300-12.304, 12.306, 12.307,
12.312-12.314, 12.317, 12.325-12.328, 12.330-12.360, 12.362-
12.393, 12.395-12.403, 12.500-12.528, 12.530-12.572, 12.600,
12.610-12.613, 12.620-12.622, 12.624, 12.625, 12.650, 12.651,
12.660, 12.661, 12.670-12.675, 12.677-12.684, 12.686-12.694,
12.696-12.699, 12.700, 12.702-12.710, 12.800-12.817, relating
to regulation of coal mining and reclamation and the Texas
Abandoned Mine Land Reclamation Program. The current
§11.221 adopts by reference the coal mining and reclamation
regulations found in the Commission’s publication entitled "Coal
Mining Regulations." The Commission proposes to adopt these
regulations as new Chapter 12. The simultaneous repeal of the
rules by reference and proposal of new sections is to enable
the text of the coal mining and reclamation regulations to be
printed in the Texas Administrative Code. Anyone who has ac-
cess to the Texas Administrative Code, both print and electronic
versions, will have access to all the coal mining and reclama-
tion regulations without having to purchase separately the coal
mining and reclamation regulations through the Commission.
The rules are being moved from Chapter 11 to new Chapter
12, relating to coal mining and reclamation regulations, so that
the last three digits of the current numbering system can be
retained under the proposed new numbering system to retain
some correlation between the current and proposed numbering
systems.
The Commission proposes the simultaneous repeal of the cur-
rent §11.221 and adoption of the new sections for the sole pur-
pose of renumbering the existing regulations (now adopted by
reference) and incorporating the text into the Texas Adminis-
trative Code. No requirements are being added to or deleted
from the existing coal mining and reclamation regulations. Mi-
nor changes to the existing coal mining and reclamation regu-
lations are being proposed to conform existing rules to Texas
Register format; update information such as the Commission’s
address; correct grammar, punctuation, and capitalization er-
rors; and update internal references. Consequently, comments
should be restricted to the proposed numbering system; pro-
posed changes for Texas Register format; updated informa-
tion; corrected grammar, punctuation, and capitalization; and
updated internal references.
The current coal mining and reclamation regulations that
contain definitions that are applicable throughout the chapter
have been moved to §12.3. The definitions located in current
coal mining and reclamation regulations §§701.008, 705.011,
707.020, 760.070, 762.074, 770.101, 786.206, 788.224,
795.235, 846.001 and 850.701 have been moved to §12.3,
where definitions are arranged alphabetically. The new
sections that would correspond to these current coal mining
and reclamation regulations containing definitions have been
reserved for future rule expansions.
The numbering convention of the existing rules is retained to a
limited extent in proposed new §§12.1 - 12.676 and §§12.700
- 12.817. The current coal mining and reclamation regulations
are commonly referred to by the last three numbers, or the
suffix, of the rule number. The proposed new sections retain
the suffix numbering system except that the zeroes appearing
at the beginning of the suffix are being dropped. For example,
current Coal Mining Regulation §761.071, entitled Areas Where
Mining Is Prohibited or Limited, and incorporated by reference
at §11.221, will become §12.71 under this proposed rulemaking.
Certain rules of the current coal mining and reclamation regula-
tions have been renumbered to new sections without retaining
the last three digits of the current rule number in order to bet-
ter conform to the Texas Administrative Code numbering sys-
tem. The rules currently incorporated by reference at §11.221
that will not maintain their last three digits upon adoption in
Chapter 12 are as follows: Rule Incorporated by Reference:
Section 843.680 - new 12.677, 843.681 - new 12.678, 843.682
- new 12.679, 843.683 - new 12.680, 843.684 - new 12.681,
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843.685 - new 12.682, 843.686 - new 12.683, 843.687 - new
12.684, 845.690 - new 12.686, 845.691 - new 12.687, 845.692
- new 12.688, 845.693 - new 12.689, 845.694 - new 12.690,
845.695 - new 12.691, 845.696 - new 12.692, 845.697 - new
12.693, 845.698 - new 12.694, 846.001 - (definitions moved to
§12.3), 12.695 (reserved.), 846.002 - new 12.696, 846.003 -
new 12.697, 846.004 - new 12.698, and 846.005 - new 12.699.
Mark Barnett, staff attorney, Environmental Section, Office of
General Counsel, has determined that for each year of the first
five years the proposed repeal and new sections are in effect
there will be no fiscal implications for state or local governments
as a result of enforcing or administering the sections because
the proposed new rules are substantively identical to those
currently incorporated by reference in §11.221.
Mr. Barnett has also determined that the public benefit
anticipated as a result of enforcing or administering the repeal
and new sections will be better access to the state regulations
applicable to coal mining and reclamation operations because
the regulations will be part of the Texas Administrative Code.
The rules will be published in the Texas Register and the
Texas Administrative Code and available electronically via the
Secretary of State’s Internet address. Individuals and small
businesses may experience a reduction in the economic cost of
compliance because it will be faster and easier to obtain the text
of the coal mining and reclamation regulations directly through
the Texas Administrative Code or other resources rather than
by purchasing the rules from the Commission.
Comments on the proposal may be submitted to Mark Barnett,
Staff Attorney, Environmental Section, Office of General Coun-
sel, Railroad Commission of Texas, P.O. Box 12967, Austin,
Texas 78711-2967. Comments will be accepted for 30 days
after publication in the Texas Register. For more information,
call Mr. Barnett at (512) 463-6801.
Subchapter A. General
16 TAC §§12.1-12.7
The new sections are proposed under the Texas Natural
Resources Code, §134.013, which authorizes the Commission
to adopt and amend rules pertaining to surface coal mining and
reclamation operations.
The following is the statute, article, or code affected by the
proposed new sections: §§12.1 - 12.7, 12.9, 12.10, 12.12 -
12.19, 12.21, 12.22, 12.23, 12.69, 12.71, 12.72, 12.73, 12.75 -
12.77, 12.78 - 12.85, 12.100, 12.102, 12.103 - 12.108, 12.109 -
12.115, 12.116 - 12.123, 12.124 - 12.138, 12.139 - 12.154,
12.155 - 12.163, 12.170 - 12.184, 12.185 - 12.199, 12.200
- 12.205, 12.207 - 12.221, 12.222, 12.223, 12.225 - 12.233,
12.234, 12.236 - 12.243, 12.300 - 12.303, 12.304, 12.306,
12.307, 12.308 - 12.311, 12.312, 12.313, 12.314, 12.317,
12.325 - 12.328, 12.330 - 12.360, 12.362 - 12.393, 12.395
- 12.403, 12.500 - 12.528, 12.530 -12.572, 12.600, 12.610
- 12.613, 12.620 - 12.622, 12.624, 12.625, 12.650, 12.651,
12.660, 12.661, 12.670 - 12.675, 12.677, 12.679 - 12.684,
12.686 - 12.694, 12.696 - 12.699, 12.700, 12.702 - 12.710,
12.800 - 12.817, Texas Natural Resources Code, Chapter 134.
§12.1. Objective.
The objective of these regulations is to fulfill the purposes of both
the Texas and federal surface mining and reclamation acts relating to
coal in a manner consistent with their language, legislative history,
other applicable laws, and judicial interpretations. These purposes
are delineated in §134.003 of the State Act and Section 102 of the
Federal Act.
§12.2. Authority, Responsibility and Applicability.
(a) The Commission has the authority and shall enforce
state laws and regulations not inconsistent with the "Texas Surface
Coal Mining and Reclamation Act" or the federal "Surface Mining
Control and Reclamation Act of 1977" and the regulations lawfully
promulgated thereunder.
(b) This chapter applies to all coal exploration and surface
coal mining and reclamation operations, except:
(1) the extraction of coal by a landowner for his or her
own noncommercial use from land owned or leased by him or her.
Noncommercial use does not include the extraction of coal by one
unit of an integrated company or other business or nonprofit entity
which uses the coal in its own manufacturing or power plants;
(2) the extraction of 250 tons of coal or less by a person
conducting a surface mining and reclamation operation. A person
who intends to remove more than 250 tons is not exempted;
(3) the extraction of coal as an incidental part of federal,
state or local government-financed highway or other construction in
accordance with the rules of the Commission and §§12.21 and 12.22
of this title (relating to Exemption for Coal Extraction Incident to
Government-Financed Highway or Other Construction); and
(4) the extraction of coal incidental to the extraction of
other minerals where coal does not exceed 16 2/3 percent of the total
tonnage of coal and other minerals removed annually for commercial
use or sale or coal explorations subject to the Act.
(c) The Commission is responsible for the regulation of
surface coal mining and reclamation operations and coal exploration
under the approved state program and the reclamation of abandoned
mine lands under the approved state reclamation plan on non-federal
and non-Indian lands.
(d) The Secretary of the U.S. Department of the Interior may
delegate to a state through a cooperative agreement certain authority
relating to the regulation of surface coal mining and reclamation
operations on federal lands in accordance with 30 CFR Part 745.
(e) The Director, Office of Hearings and Appeals, U.S.
Department of the Interior, is responsible for the administration of
administrative hearings and appeals required or authorized by the
Federal Act pursuant to the regulations in 43 CFR Part 4.
§12.3. Definitions.
The following words and terms, when used in this chapter (relating to
Coal Mining Regulations), shall have the following meanings unless
the context clearly indicates otherwise.
Acid drainage –Water with a pH of less than 6.0 and in which total
acidity exceeds total alkalinity, discharged from an active, inactive
or abandoned surface coal mine and reclamation operation or from
an area affected by surface coal mining and reclamation operations.
Acid-forming materials –Earth materials that contain sulfide minerals
or other materials which, if exposed to air, water, or weathering
processes, form acids that may create acid drainage.
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Act or State Act –The "Texas Surface Coal Mining and Reclamation
Act" (Texas Natural Resources Code, Chapter 134).
Adjacent area –Land located outside the affected area, permit area,
or mine plan area, depending on the context in which adjacent area
is used, where air, surface or ground water, fish, wildlife, vegetation
or other resources protected by the Act may be adversely impacted
by surface coal mining and reclamation operations.
Affected area –Any land or water surface which is physically altered
by surface coal mining and reclamation operations. Affected area
includes the disturbed area; any area upon which surface coal mining
and reclamation operations are conducted; any adjacent lands the
use of which is incidental to surface coal mining and reclamation
operations; all areas covered by new or existing roads used to gain
access to, or for hauling coal to or from surface coal mining and
reclamation operations; any area covered by surface excavations,
workings, impoundments, dams, ventilation shafts, entryways, refuse
banks, dumps, stockpiles, overburden piles, spoil banks, culm banks,
tailings, holes or depressions, repair areas, storage areas, shipping
areas, any areas which contain sited structures, facilities, or other
property material on the surface resulting from, or incident to, surface
coal mining and reclamation operations; and the area located above
underground workings.
Agricultural activities –With respect to alluvial valley floors, the
use of any tract of land for the production of animal or vegetable
life, where the use is enhanced or facilitated by subirrigation or
flood irrigation associated with alluvial valley floors. These uses
include, but are not limited to, the pasturing, grazing or watering of
livestock, and the cropping, cultivation or harvesting of plants whose
production is aided by the availability of water from subirrigation
or flood irrigation. Those uses do not include agricultural practices
which do not benefit from the availability of water from subirrigation
or flood irrigation.
Agricultural use –The use of any tract of land for the production of
animal or vegetable life. The uses include, but are not limited to,
the pasturing, grazing, and watering of livestock, and the cropping,
cultivation, and harvesting of plants.
Airblast –An airborne shock wave resulting from the detonation of
explosives and which may or may not be audible.
Alluvial valley floors –The unconsolidated stream-laid deposits
holding streams with water availability sufficient for subirrigation
or flood irrigation agricultural activities but does not include upland
areas which are generally overlain by a thin veneer of colluvial
deposits composed chiefly of debris from sheet erosion, deposits
formed by unconcentrated runoff or slope wash, together with talus,
or other mass-movement accumulations, and windblown deposits.
Anthracite –Coal classified as anthracite in the American Society
of Testing and Materials (ASTM) Standard D 388-77. Coal
classifications are published by the ASTM under the title, "Standard
Specification for Classification of Coals by Rank", ASTM D 388-
77. This ASTM Standard is on file and available for inspection at
the Office of the Surface Mining and Reclamation Division, Railroad
Commission of Texas, 1701 North Congress Avenue, Austin, Texas.
APA –The "Administrative Procedure Act" (Texas Government
Code, Chapter 2001).
Applicant – Any person seeking a permit from the Commission
to conduct surface or underground coal mining and reclamation
operations pursuant to the Act. With respect to Subchapter G
of this chapter (relating to Surface Coal Mining and Reclamation
Operations Permits and Coal Exploration Procedures Systems), this
term includes a person who seeks to obtain exploration approval or
a permit under that subchapter and the regulatory program. With
respect to Subchapter M of this chapter (relating to Training), this
term includes a person who submits an application to the Commission
to request blaster training, examination or certification.
Application –The documents and other information filed with the
Commission under this chapter (relating to Coal Mining Regulations)
for the issuance of exploration approval or a permit. With respect to
Subchapter M of this chapter (relating to Training), this term includes
a request submitted to the Commission on a prescribed form, and
including any required fee and any applicable supporting evidence or
other attachments.
Approximate original contour –That surface configuration achieved
by backfilling and grading of the mined areas so that the reclaimed
area, including any terracing or access roads, closely resembles the
general surface configuration of the land prior to mining and blends
into and complements the drainage pattern of the surrounding ter-
rain, with all highwalls, spoil piles and coal refuse piles eliminated.
Permanent water impoundments may be permitted where the Com-
mission has determined that they comply with §134.092(a)(8) of the
Act.
Aquifer –A zone, stratum, or group of strata that can store and
transmit water in sufficient quantities for a specific use.
Arid or semiarid area –In the context of alluvial valley floors, an
area west of the 100th meridian west longitude, experiencing water
deficits, where water use by native vegetation equals or exceeds that
supplied by precipitation. As an example, the Eagle Pass field in
Texas is in an arid or semiarid area.
Auger mining –A method of mining coal at a cliff or highwall
by drilling holes into an exposed coal seam from the highwall and
transporting the coal along an auger bit to the surface.
Best Technology Currently Available (BTCA) –Equipment, devices,
systems, methods, or techniques which will:
(A) prevent, to the extent possible, additional contribu-
tions of suspended solids to stream flow or runoff outside the permit
area, but in no event result in contributions of suspended solids in
excess of requirements set by applicable state or federal laws; and
(B) minimize, to the extent possible, disturbances and
adverse impacts on fish, wildlife and related environmental values,
and achieve enhancement of those resources where practicable. The
term includes equipment, devices, systems, methods, or techniques
which are currently available anywhere as determined by the Com-
mission, even if they are not in routine use. The term includes, but is
not limited to, construction practices, siting requirements, vegetative
selection and planting requirements, animal stocking requirements,
scheduling of activities and design of sedimentation ponds in accor-
dance with §§12.330 through 12.403 and 12.500 through 12.572 of
this title (relating to Permanent Program Performance Standards –
Surface Mining Activities, and to Permanent Program Performance
Standards – Underground Mining Activities). The Commission shall
have the discretion to determine the best technology currently avail-
able on a case-by-case basis, as authorized by the Act and this chapter
(relating to Coal Mining Regulations).
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Blaster –A person who is directly responsible for the use of
explosives.
Blaster certification –To issue to an applicant a Commission Blaster
Certificate.
Blasthole –A hole drilled for the placement of explosives in rock or
other material to be blasted.
Blasting crew –Persons whose function is to load explosive charges
and assist blasters in the use of explosives.
Cemetery –Any area of land where human bodies are interred.
Certificate issuance –To grant to an applicant his or her first
Commission blaster certificate.
Certificate reissuance –To grant to an applicant, who has had
a Commission blaster certificate that expired or was revoked, a
subsequent certificate for which additional training and examination
are required.
Certificate renewal –To grant to an applicant, who holds a Com-
mission blaster certificate that is currently valid and not expired or
revoked, a subsequent certificate for which training and examination
are not required.
Certificate replacement –To grant to an applicant, who holds a
Commission blaster certificate that is currently valid and not expired,
suspended, or revoked, a duplicate certificate as a substitute for one
that was lost or destroyed.
Certified blaster –A person who has met the qualifications of
Subchapter M of this chapter (relating to Training) and who has been
issued a Commission blaster certificate that is currently valid and not
expired, suspended, or revoked.
CFR – The federal Code of Federal Regulations.
Close of public comment period –The close of a public hearing on a
surface mining permit application. When no public hearing is held,
this time shall be 30 days after the last publication of the newspaper
notice required by §12.207(a) of this title (relating to Public Notices
of Filing of Permit Applications).
Coal –Combustible carbonaceous rock, classified as anthracite,
bituminous, subbituminous, or lignite by ASTM Standard D 388-
77.
Coal exploration –The field gathering of:
(A) Surface or subsurface geologic, physical, or chemi-
cal data by mapping, trenching, drilling, geophysical, or other tech-
niques necessary to determine the quality and quantity of overburden
and coal of an area; or
(B) The gathering of environmental data to establish
the conditions of an area before beginning surface coal mining and
reclamation operations under the requirements of this chapter (relating
to Coal Mining Regulations).
Coal exploration operation –The substantial disturbance of the
surface or subsurface for the purpose of coal exploration.
Coal mine waste –Coal processing waste and underground develop-
ment waste.
Coal mining operation –The business of developing, producing,
preparing and loading bituminous coal, subbituminous coal, an-
thracite, or lignite, or of reclaiming the areas upon which such activ-
ities occur.
Coal preparation –Chemical or physical processing and the cleaning,
concentrating, or other processing or preparation of coal.
Coal processing plant or coal preparation plant –A facility where
coal is subjected to chemical or physical processing or cleaning,
concentrating, or other processing or preparation. It includes facilities
associated with coal preparation activities, including, but not limited
to, the following: loading facilities; storage and stockpile facilities;
sheds, shops and other buildings; water treatment and water storage
facilities; settling basins and impoundments; coal processing and
other waste disposal areas; and, roads, railroads and other transport
facilities. It does not include facilities operated by the final consumer
of the coal, such as an electricity generating power plant, when, in the
opinion of the Commission, the primary purpose of the facilities is to
make the coal ready for conversion into a different energy form and
the facilities are located at or near the electricity generating plant or
other point of final consumption away from the mine site and outside
of the approved mine permit area.
Coal processing waste –Earth materials which are combustible,
physically unstable, or acid-forming or toxic-forming, which are
wasted or otherwise separated from product coal, and slurried or
otherwise transported from coal preparation plants, after physical or
chemical processing, cleaning, or concentrating of coal.
Combustible material –Organic material that is capable of burning,
either by fire or through oxidation, accompanied by the evolution of
heat and a significant temperature rise.
Commission –The Railroad Commission of Texas.
Commission Blaster Certificate –A certificate issued by the Commis-
sion to a person determined to be qualified under §§12.700 through
12.710 of this title (relating to Training, Examination, and Certifica-
tion of Blasters) to be directly responsible for the use of explosives
in mining operations regulated by the Commission.
Commissioner –One of the elected or appointed members of the
decision making body defined as the Commission.
Community or institutional building –Any structure, other than a
public building or an occupied dwelling, which is used primarily
for meetings, gatherings or functions of local civic organizations
or other community groups; functions as an educational, cultural,
historic, religious, scientific, correctional, mental-health or physical
health care facility; or is used for public services, including, but not
limited to, water supply, power generation or sewage treatment.
Compaction –Increasing the density of a material by reducing
the voids between the particles and is generally accomplished by
controlled placement and mechanical effort such as from repeated
application of wheel, track, or roller loads from heavy equipment.
Complete application –An application for exploration approval or
permit, which contains all information required under the Act and
this chapter (relating to Coal Mining Regulations).
Cropland –Land used for the production of adapted crops for harvest,
alone or in a rotation with grasses and legumes, and includes row
crops, small grain crops, hay crops, nursery crops, orchard crops,
and other similar specialty crops, but does not include quick cover
crops grown primarily for erosion control.
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Cumulative impact area –The area, including the permit area,
within which impacts resulting from the proposed operation may
interact with the impacts of all anticipated mining on surface-water
and ground-water systems. Anticipated mining shall include, at a
minimum, the entire projected lives through bond release of:
(A) the proposed operation;
(B) all existing operations;
(C) any operation for which a permit application has been
submitted to the Commission; and
(D) all operations required to meet diligent development
requirements for leased federal coal for which there is actual mine
development information available.
Department –The U.S. Department of the Interior.
Direct financial interest –Ownership or part ownership by an
employee of lands, stocks, bonds, debentures, warrants, partnership
shares, or other holdings and also means any other arrangement
where the employee may benefit from his or her holding in or
salary from coal mining operations. Direct financial interests include
employment, pensions, creditor, real property and other financial
relationships.
Director –The Director or Acting Director, Office of Surface Mining
Reclamation and Enforcement, within the U.S. Department of the
Interior, or the Director’s representative.
Disturbed area –An area where vegetation, topsoil, or overburden
is removed or upon which topsoil, spoil, coal processing waste,
underground development waste, or noncoal waste is placed by
surface coal mining operations. Those areas are classified as disturbed
until reclamation is complete and the performance bond or other
assurance of performance required by Subchapter J of this chapter
(relating to Bond and Insurance Requirements for Surface Coal
Mining and Reclamation Operations) is released.
Diversion – A channel, embankment, or other manmade structure
constructed to divert water from one area to another.
Division –The Surface Mining and Reclamation Division of the
Railroad Commission of Texas.
Downslope –The land surface between the projected outcrop of the
lowest coal bed being mined along each highwall and a valley floor.
Embankment –An artificial deposit of material that is raised above
the natural surface of the land and used to contain, divert, or store
water, support roads or railways, or for other similar purposes.
Employee –Shall include:
(A) Any person employed by the Commission who
performs any function or duty under the Act, including any of the
Commissioners of the Railroad Commission of Texas; and
(B) Advisory board or Commission members and consul-
tants who perform any function or duty under the Act, if they perform
decision making functions for the Commission under the authority of
state law or regulations. However, members of advisory boards or
commissions established in accordance with state law or regulations
to represent multiple interests are not considered to be employees.
Ephemeral stream –A stream which flows only in direct response to
precipitation in the immediate watershed or in response to the melting
of a cover of snow and ice, and which has a channel bottom that is
always above the local water table.
Essential hydrologic functions –The role of an alluvial valley floor in
collecting, storing, regulating, and making the natural flow of surface
or ground water, or both, usefully available for agricultural activities
by reason of the valley floor’s topographic position, the landscape and
the physical properties of its underlying materials. A combination of
these functions provides a water supply during extended periods of
low precipitation.
(A) The role of the valley floor in collecting water
includes accumulating runoff and discharge from aquifers in sufficient
amounts to make the water available at the alluvial valley floor greater
than the amount available from direct precipitation.
(B) The role of the alluvial valley floor in storing water
involves limiting the rate of discharge of surface water, holding
moisture in soils, and holding ground water in porous materials.
(C) The role of the alluvial valley floor in regulating:
(i) the natural flow of surface water results from the
characteristic configuration of the channel flood plain and adjacent
low terraces; and
(ii) the natural flow of ground water results from the
properties of the aquifers which control inflow and outflow.
(D) The role of the alluvial valley floor in making water
usefully available for agricultural activities results from the existence
of flood plains and terraces where surface and ground water can be
provided in sufficient quantities to support the growth of agriculturally
useful plants, from the presence of earth materials suitable for the
growth of agriculturally useful plants, from the temporal and physical
distribution of water making it accessible to plants throughout the
critical phases of the growth cycle either by flood irrigation or
by subirrigation, from the natural control of alluvial valley floors
in limiting destructive extremes of stream discharge, and from the
rosional stability of earth materials suitable for the growth of
agriculturally useful plants.
Existing structure –A structure or facility used in connection with or
to facilitate surface coal mining and reclamation operations for which
construction began prior to approval of the state program.
Experimental practice –The use of alternative surface coal mining
and reclamation operation practices for experimental or research
purposes.
Explosives –Any chemical compound, mixture, or device by whose
decomposition or combustion gas is generated with such rapidity that
it can be used for blasting.
Extraction of coal as an incidental part –The extraction of coal
which is necessary to enable the construction to be accomplished. For
purposes of §§12.21 and 12.22 of this title (relating to Applicability,
and to Information to be Maintained On Site), only that coal extracted
from within the right-of-way, in the case of a road, railroad, utility
line or other such construction, or within the boundaries of the area
directly affected by other types of government-financed construction,
may be considered incidental to that construction. Extraction of coal
outside the right-of-way or boundary of the area directly affected by
the construction shall be subject to the requirements of the Act and
this chapter (relating to Coal Mining Regulations).
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Federal Act –The "Surface Mining Control and Reclamation Act of
1977" (Pub. L. 95-87).
Federal lands –Any land, including mineral interests, owned by
the United States, without regard to how the United States acquired
ownership of the lands or which agency manages the lands. It does
not include Indian lands.
Federal lands program –A program established by the Secretary,
pursuant to Section 523 of the Federal Act, to regulate surface coal
mining and reclamation operations on federal lands.
Flood irrigation –With respect to alluvial valley floors, supplying
water to plants by natural overflow or the diversion of flows, so that
the irrigated surface is largely covered by a sheet of water.
Flyrock –Rock or other blasted material that is propelled from a blast
through the air or along the ground.
Fragile lands –Areas containing natural, ecologic, scientific or es-
thetic resources that could be significantly damaged by surface coal
mining operations. Examples of fragile lands include valuable habi-
tats for fish or wildlife, critical habitats for endangered or threatened
species of animals or plants, uncommon geologic formations, paleon-
tological sites, National Natural Landmarks, areas where mining may
result in flooding, environmental corridors containing a concentration
of ecologic and esthetic features, and areas of recreational value due
to high environmental quality.
Fugitive dust –That particulate matter not emitted from a duct or
stack which becomes airborne due to the forces of wind or surface
coal mining and reclamation operations or both. During surface coal
mining and reclamation operations, it may include emissions from
haul roads; wind erosion of exposed surfaces, storage piles, and spoil
piles; reclamation operations; and other activities in which material
is either removed, stored, transported, or redistributed.
Fund –The Abandoned Mine Reclamation Fund established pursuant
to Section 401 of the Federal Act.
General area –With respect to hydrology, the topographic and
ground-water basin surrounding a mine plan area which is of
sufficient size, including areal extent and depth, to include one
or more watersheds containing perennial streams and ground-water
zones and to allow assessment of the probable cumulative impacts
on the quality and quantity of surface- and ground-water systems in
the basins.
Government financing agency –A federal, state, county, municipal,
or local unit of government, or a department, bureau, agency or office
of the unit which, directly or through another unit of government,
finances construction.
Government-financed construction –Construction funded 50 percent
or more by funds appropriated from a government financing agency’s
budget or obtained from general revenue bonds, but shall not mean
government financing agency guarantees, insurance, loans, funds
obtained through industrial revenue bonds or their equivalent, or in-
kind payments.
Ground water –Subsurface water that fills available openings in rock
or soil materials to the extent that they are considered water saturated.
Half-shrub –A perennial plant with a woody base whose annually
produced stems die back each year.
Head-of-hollow fill –A fill structure consisting of any material,
other than coal processing waste and organic material, placed in the
uppermost reaches of a hollow where side slopes of the existing
hollow measured at the steepest point are greater than 20 degrees or
the average slope of the profile of the hollow from the toe of the fill
to the top of the fill is greater than 10 degrees. In fills with less than
250,000 cubic yards of material, associated with contour mining, the
top surface of the fill will be at the elevation of the coal seam. In all
other head-of-hollow fills, the top surface of the fill, when completed,
is at approximately the same elevation as the adjacent ridge line, and
no significant area of natural drainage occurs above the fill draining
into the fill area.
Highwall –The face of exposed overburden and coal in an open cut
of a surface coal mining activity or for entry to underground mining
activities.
Historically used for cropland –Refers to:
(A) lands that have been used for cropland for any 5 years
or more out of the 10 years immediately preceding the acquisition,
including purchase, lease, or option, of the land for the purpose of
conducting or allowing through resale, lease or option the conduct of
surface coal mining and reclamation operations;
(B) lands that the Commission determines, on the basis
of additional cropland history of the surrounding lands and the lands
under consideration, that the permit area is clearly cropland but
falls outside the specific 5-years-in-10 criterion, in which case the
regulations for prime farmland may be applied to include more years
of cropland history only to increase the prime farmland acreage to be
preserved; or
(C) lands that would likely have been used as cropland
for any 5 out of the last 10 years, immediately preceding such
acquisition but for some fact of ownership or control of the land
unrelated to the productivity of the land.
Historic lands –Historic, cultural, or scientific resources. Examples
of historic lands include archeological sites, National Historic Land-
marks, properties listed on or eligible for listing on a state or National
Register of Historic Places, properties having religious or cultural sig-
nificance to Native Americans or religious groups, and properties for
which historic designation is pending.
Hydrologic balance –The relationship between the quality and
quantity of water inflow to, water outflow from, and water storage
in a hydrologic unit such as a drainage basin, aquifer, soil zone,
lake, or reservoir. It encompasses the dynamic relationships among
precipitation, runoff, evaporation, and changes in ground and surface
water storage.
Hydrologic regime –The entire state of water movement in a given
area. It is a function of the climate and includes the phenomena by
which water first occurs as atmospheric water vapor, passes into a
liquid or solid form, falls as precipitation, moves along or into the
ground surface, and returns to the atmosphere as vapor by means of
evaporation and transpiration.
Imminent danger to the health and safety of the public –The existence
of any condition or practice, or any violation of a permit or other
requirements of the Act in a surface coal mining and reclamation
operation, which condition, practice, or violation could reasonably
be expected to cause substantial physical harm to persons outside
the permit area before such condition, practice, or violation can be
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abated. A reasonable expectation of death or serious injury before
abatement exists if a rational person, subjected to the same condition
or practices giving rise to the peril, would not expose himself to the
danger during the time necessary for abatement.
Impoundment –A closed basin, naturally formed or artificially built,
which is dammed or excavated for the retention of water, sediment,
or waste.
Indian lands –All lands, including mineral interests, within the
exterior boundaries of any federal Indian reservation, notwithstanding
the issuance of any patent, and including rights-of-way, and all lands
including mineral interests held in trust for or supervised by an Indian
tribe.
Indian tribe –Any Indian tribe, band, group, or community having a
governing body recognized by the Secretary.
Indirect financial interest –The same financial relationships as for
direct ownership, but where the employee reaps the benefits of such
interests, including interests held by his or her spouse, minor child and
other relatives, including in-laws, residing in the employee’s home.
The employee will not be deemed to have an indirect financial interest
if there is no relationship between the employee’s functions or duties
and the coal mining operation in which the spouse, minor children
or other resident relatives hold a financial interest.
In situ processes –Activities conducted on the surface or underground
in connection with in-place distillation, retorting, leaching, or other
chemical or physical processing of coal. The term includes, but is
not limited to, in situ gasification, in situ leaching, slurry mining,
solution mining, borehole mining, and fluid recovery mining.
Intermittent stream –A stream or reach of a stream that:
(A) drains a watershed of at least one square mile; or
(B) is below the local water table for at least some part
of the year, and obtains its flow from both surface runoff and ground-
water discharge.
Irreparable damage to the environment –Any damage to the
environment that cannot be or has not been corrected by actions of
the applicant.
Land use –Specific uses or management-related activities, rather than
the vegetation or cover of the land. Land uses may be identified in
combination when joint or seasonal uses occur. Changes of land
use or uses from one of the following categories to another shall be
considered as a change to an alternative land use which is subject to
approval by the Commission.
(A) Cropland. Land used for the production of adapted
crops for harvest, alone or in a rotation with grasses and legumes,
and includes row crops, small grain crops, hay crops, nursery crops,
orchard crops, and other similar specialty crops. Land used for
facilities in support of cropland farming operations which is adjacent
to or an integral part of these operations is also included for purposes
of these land use categories.
(B) Pastureland or land occasionally cut for hay. Land
used primarily for the long-term production of adapted, domesticated
forage plants to be grazed by livestock or occasionally cut and cured
for livestock feed. Land used for facilities in support of pastureland
or land occasionally cut for hay which is adjacent to or an integral
part of these operations is also included.
(C) Grazingland. Includes both grasslands and forest
lands where the indigenous vegetation is actively managed for
grazing, browsing, or occasional hay production. Land used for
facilities in support of ranching operations which are adjacent to or
an integral part of these operations is also included.
(D) Forestry. Land used or managed for the long-
term production of wood, wood fiber, or wood derived products.
Land used for facilities in support of forest harvest and management
operations which is adjacent to or an integral part of these operations
is also included.
(E) Residential. Includes single- and multiple-family
housing, mobile home parks, and other residential lodgings. Land
used for facilities in support of residential operations which is
adjacent to or an integral part of these operations is also included.
Support facilities include, but are not limited to, vehicle parking and
open space that directly relate to the residential use.
(F) Industrial/Commercial. Land used for:
(i) extraction or transformation of materials for fabri-
cation of products, wholesaling of products, or for long-term storage
of products. This includes all heavy and light manufacturing facilities,
such as lumber and wood processing, chemical manufacturing, pe-
troleum refining, and fabricated metal products manufacturing. Land
used for facilities in support of these operations which is adjacent to
or an integral part of that operation is also included. Support facilities
include, but are not limited to, all rail, road, and other transportation
facilities; or
(ii) retail or trade of goods or services, including ho-
tels, motels, stores, restaurants, and other commercial establishments.
Land used for facilities in support of commercial operations which
is adjacent to or an integral part of these operations is also included.
Support facilities include, but are not limited to, parking, storage or
shipping facilities.
(G) Recreation. Land used for public or private leisure-
time use, including developed recreation facilities such as parks,
camps, and amusement areas, as well as areas for less intensive uses
such as hiking, canoeing, and other undeveloped recreational uses.
(H) Fish and wildlife habitat. Land dedicated wholly or
partially to the production, protection or management of species of
fish or wildlife.
(I) Developed water resources. Includes land used for
storing water for beneficial uses, such as stockponds, irrigation, fire
protection, flood control, and water supply.
(J) Undeveloped land or no current use or land manage-
ment. Land that is undeveloped or, if previously developed, land that
has been allowed to return naturally to an undeveloped state or has
been allowed to return to forest through natural succession.
Knowingly –With respect to §§12.696 through 12.699 of this title
(relating to Individual Civil Penalties), that an individual knew or
had reason to know in authorizing, ordering, or carrying out an act
or omission on the part of a corporate permittee that such act or
omission constituted a violation, failure, or refusal.
Materially damage the quantity or quality of water –With respect
to alluvial valley floors, changes in the quality or quantity of the
water supply to any portion of an alluvial valley floor where such
changes are caused by surface coal mining and reclamation operations
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and result in changes that significantly and adversely affect the
composition, diversity, or productivity of vegetation dependent on
subirrigation, or which result in changes that would limit the adequacy
of the water for flood irrigation of the irrigable land acreage existing
prior to mining.
Mine plan area –The area of land and water within the boundaries of
all permit areas during the entire life of the surface coal mining and
reclamation operations. At a minimum, it includes all areas which are
or will be affected during the entire life of those operations. Other
terms defined in this section which relate closely to mine plan area
are:
(A) permit area, which will always be within or the same
as the mine plan area;
(B) affected area, which will always be within or the
same as the permit area; and
(C) adjacent area, which may surround or extend beyond
the affected area, permit area, or mine plan area.
Moist bulk density –The weight of soil (oven dry) per unit volume.
Volume is measured when the soil is at field moisture capacity (1/3
bar moisture tension). Weight is determined after drying the soil at
105 degrees C.
Monitoring –The collection of environmental data by either contin-
uous or periodic sampling methods.
Mulch –Vegetation residues or other suitable materials that aid in soil
stabilization and soil moisture conservation, thus providing micro-
climatic conditions suitable for germination and growth.
Natural hazard lands –Geographic areas in which natural conditions
exist which pose or, as a result of surface coal mining operations,
may pose a threat to the health, safety or welfare of people, property
or the environment, including areas subject to landslides, cave-ins,
large or encroaching sand dunes, severe wind or soil erosion, frequent
flooding, avalanches and areas of unstable geology.
Noxious plants –Species that have been included on official Texas
list of noxious plants.
Occupied dwelling –Any building that is currently being used on a
regular or temporary basis for human habitation.
Office –The Office of Surface Mining Reclamation and Enforcement,
within the U.S. Department of the Interior, established under Title II
of the Federal Act.
Operator –Any person engaged in coal mining who removes or in-
tends to remove more than 250 tons of coal from the earth or from
coal refuse piles by mining within 12 consecutive calendar months
in any one location.
Outslope –The face of the spoil or embankment sloping downward
from the highest elevation to the toe.
Overburden –Material of any nature, consolidated or unconsolidated,
that overlies a coal deposit, excluding topsoil.
Owned or controlled and owns or controls –Any one or a combination
of the following relationships:
(A) being a permittee of a surface coal mining operation;
(B) based on instrument of ownership or voting securi-
ties, owning of record in excess of 50 percent of an entity;
(C) having any other relationship which gives one person
authority directly or indirectly to determine the manner in which an
applicant, an operator, or other entity conducts surface coal mining
operations; or
(D) the following relationships are presumed to constitute
ownership or control unless a person can demonstrate that the person
subject to the presumption does not, in fact, have the authority directly
or indirectly to determine the manner in which the relevant surface
coal mining operation is conducted:
(i) being an officer or director of an entity;
(ii) being the operator of a surface coal mining opera-
tion;
(iii) having the ability to commit the financial or real
property assets or working resources of an entity;
(iv) being a general partner in a partnership;
(v) based on the instruments of ownership or the voting
securities of a corporate entity, owning of record 10 percent through
50 percent of the entity; or
(vi) owning or controlling coal to be mined by another
person under a lease, sublease or other contract and having the right
to receive such coal after mining or having authority to determine the
manner in which that person or another person conducts a surface coal
mining operation.
Owner of record or ownership interest of record –The owner and
address as shown in the tax records of the Texas Assessor-Collector
of taxes for the county where the property is located.
Perennial stream –A stream or part of a stream that flows contin-
uously during all of the calendar year as a result of ground-water
discharge or surface runoff. The term does not include intermittent
stream or ephemeral stream.
Performance bond –A surety bond, collateral bond or self-bond
or a combination thereof, by which a permittee assures faithful
performance of all the requirements of the Act, this chapter (relating
to Coal Mining Regulations), and the requirements of the permit and
reclamation plan.
Performing any function or duty under this Act –Those decisions or
actions, which if performed or not performed by an employee, affect
the programs under the Act.
Permanent diversion –A diversion remaining after surface coal
mining and reclamation operations are completed which has been
approved for retention by the Commission and other appropriate state
and federal agencies.
Permanent impoundment –An impoundment which is approved by
the Commission and, if required, by other state and federal agencies
for retention as part of the postmining land use.
Permit –A permit to conduct surface coal mining and reclamation
operations issued by the Commission.
Permit area –The area of land and water indicated on the map
submitted by the operator with his application, as approved by the
Commission, which area shall be covered by the operator’s bond
as required by §§134.121 through 134.127 of the Act and shall be
readily identifiable by appropriate markers on the site. This area shall
include, at a minimum, all areas which are or will be affected by the
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surface coal mining and reclamation operations during the term of
the permit.
Permittee –A person holding or required by the Act or this chapter
(relating to Coal Mining Regulations) to hold a permit to conduct
surface or underground coal mining and reclamation operations issued
by the Commission.
Person –An individual, partnership, society, joint stock company,
firm, company, corporation, business organization, governmental
agency, or any organization or association of citizens.
Person having an interest which is or may be adversely affected or
person with a valid legal interest – Shall include any person:
(A) who uses any resources of economic, recreational,
esthetic, or environmental value that may be adversely affected by
coal exploration or surface coal mining and reclamation operations
or any related action of the Commission; or
(B) whose property is or may be adversely affected by
coal exploration or surface coal mining and reclamation operations
or any related action of the Commission.
Precipitation event –A quantity of water resulting from drizzle,
rain, snow, sleet, or hail in a limited period of time. It may
be expressed in terms of recurrence interval. As used in these
regulations, precipitation event also includes that quantity of water
emanating from snow cover as snowmelt in a limited period of time.
Prime farmland –Those lands which are defined by the Secretary of
Agriculture in 7 CFR 657 and which have been historically used for
cropland.
Principal shareholder –Any person who is the record or beneficial
owner of 10 percent or more of any class of voting stock.
Probable cumulative impacts –The expected total qualitative, and
quantitative, direct and indirect effects of mining and reclamation
activities on the hydrologic regime.
Probable hydrologic consequences –The projected result of proposed
surface coal mining and reclamation operations which may reasonably
be expected to change the quantity or quality of the surface- or
ground-water flow, timing and pattern; the stream-channel conditions;
and the aquatic habitat on the permit area and other affected areas.
Professional specialist –A person whose training, experience, and
professional certification or licensing are acceptable to the Commis-
sion for the limited purpose of performing certain specified duties
under this chapter (relating to Coal Mining Regulations).
Prohibited financial interest –Any direct or indirect financial interest
in any coal mining operation.
Property to be mined –Both the surface and mineral estates on and
underneath lands which are within the permit area.
Public building –Any structure that is owned or leased, and
principally used by a governmental agency for public business or
meetings.
Publicly-owned park –A public park that is owned by a federal, state
or local governmental entity.
Public office –A facility under the direction and control of a
governmental entity which is open to public access on a regular basis
during reasonable business hours.
Public park –An area or portion of an area dedicated or designated by
any federal, state, or local agency primarily for public recreational
use, whether or not such use is limited to certain times or days,
including any land leased, reserved, or held open to the public because
of that use.
Public road – Any thoroughfare open to the public for passage of
vehicles.
Qualified jurisdiction –A state or federal mining regulatory authority
that has a blaster certification program approved by the U.S.
Department of the Interior, Office of Surface Mining Reclamation
and Enforcement, in accordance with the Federal Act.
Qualified laboratory –A designated public agency, private consulting
firm, institution, or analytical laboratory which can provide the
required determination or statement required under §§12.234 through
12.243 of this title (relating to Small Operator Assistance Program).
Rangeland –Land on which the natural potential (climax) plant
cover is principally native grasses, forbs, and shrubs valuable for
forage. This land includes natural grass lands and savannahs, such
as prairies, and juniper savannahs, such as brushlands. Except for
brush control, management is primarily achieved by regulating the
intensity of grazing and season of use.
Recharge capacity –The ability of the soils and underlying materials
to allow precipitation and runoff to infiltrate and reach the zone of
saturation.
Reciprocity –The conditional recognition by the Commission of a
blaster certificate issued by another qualified jurisdiction.
Reclamation –Those actions taken to restore mined land as required
by this chapter (relating to Coal Mining Regulations) to a postmining
land use approved by the Commission.
Recurrence interval –The interval of time in which a precipitation
event is expected to occur once, on the average. For example, the 10-
year, 24-hour precipitation event would be that 24-hour precipitation
vent expected to occur on the average once in 10 years.
Reference area –A land unit maintained under appropriate manage-
ment for the purpose of measuring vegetation ground cover, produc-
tivity and plant species diversity that are produced naturally or by
crop production methods approved by the Commission. Reference
areas must be representative of geology, soil, slope, and vegetation
in the permit area.
Regional Director –A Regional Director of the Office or a Regional
Director’s representative.
Registered professional engineer –A person who is duly licensed by
the Texas State Board of Registration for Professional Engineers to
engage in the practice of engineering in this state.
Renewable resource lands –Aquifers and areas for the recharge
of aquifers and other underground waters, areas for agricultural or
silvicultural production of food and fiber, and grazing lands. With
respect to Subchapter F of this chapter (relating to Lands Unsuitable
for Mining), geographic areas which contribute significantly to the
long-range productivity of water supply or of food or fiber products,
such lands to include aquifers and aquifer recharge areas.
Road –A surface right-of-way for purposes of travel by land vehicles
used in surface coal mining and reclamation operations or coal
exploration. A road consists of the entire area within the right-
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of-way, including the roadbed, shoulders, parking and side areas,
approaches, structures, ditches, and surface. The term includes
access and haulroads constructed, used, reconstructed, improved, or
maintained for use in surface coal mining and reclamation operations
or coal exploration, including use by coal-hauling vehicles to and
from transfer, processing, or storage areas. The term does not include
ramps and routes of travel within the immediate mining area or within
spoil or coal mine waste disposal areas.
Safety factor –The ratio of the available shear strength to the
developed shear stress, or the ratio of the sum of the resisting forces
to the sum of the loading or driving forces, as determined by accepted
engineering practices.
Secretary –The Secretary of the U.S. Department of the Interior, or
the Secretary’s representative.
Sedimentation pond –A primary sediment control structure designed,
constructed and maintained in accordance with §§12.344 or 12.514 of
this title (relating to Hydrologic Balance: Sedimentation Ponds) and
including but not limited to a barrier, dam, or excavated depression
which slows down water runoff to allow sediment to settle out.
A sedimentation pond shall not include secondary sedimentation
control structures, such as straw dikes, riprap, check dams, mulches,
dugouts and other measures that reduce overland flow velocity, reduce
runoff volume or trap sediment to the extent that such secondary
sedimentation structures drain to a sedimentation pond.
Significant forest cover –An existing plant community consisting
predominantly of trees and other woody vegetation.
Significant, imminent environmental harm to land, air or water
resources – Determined in the following context:
(A) An environmental harm is an adverse impact on land,
air, or water resources, which resources include, but are not limited
to, plant and animal life.
(B) An environmental harm is imminent, if a condition,
practice, or violation exists which:
(i) is causing such harm; or
(ii) may reasonably be expected to cause such harm at
any time before the end of the reasonable abatement time that would
be set under §134.162 of the Act.
(C) An environmental harm is significant if that harm is
appreciable and not immediately reparable.
Significant recreational, timber, economic, or other values incompat-
ible with surface coal mining operations –Those significant values
which could be damaged by, and are not capable of existing together
with, surface coal mining operations because of the undesirable ef-
fects mining would have on those values, either on the area included
in the permit application or on other affected areas. Those values to
be evaluated for their significance include:
(A) recreation, including hiking, boating, camping, skiing
or other related outdoor activities;
(B) timber management and silviculture;
(C) agriculture, aquaculture or production of other natu-
ral, processed or manufactured products which enter commerce; and
(D) scenic, historic, archaeologic, esthetic, fish, wildlife,
plants or cultural interests.
Slope –Average inclination of a surface, measured from the
horizontal, generally expressed as the ratio of a unit of horizontal
distance to a given number of units of vertical distance (e.g., 5h:1v).
It may also be expressed as a percent or in degrees.
Soil horizons –Contrasting layers of soil parallel or nearly parallel to
the land surface. Soil horizons are differentiated on the basis of field
characteristics and laboratory data. The four master soil horizons are:
(A) A horizon. The uppermost mineral layer, often called
the surface soil. It is the part of the soil in which organic matter
is most abundant, and leaching of soluble or suspended particles is
typically the greatest;
(B) E horizon. The layer commonly near the surface
below an A horizon and above a B horizon. An E horizon is most
commonly differentiated from an overlying A horizon by lighter color
and generally has measurably less organic matter than the A horizon.
An E horizon is most commonly differentiated from an underlying
B horizon in the same sequum by color of higher value or lower
chroma, by coarser texture, or by a combination of these properties;
(C) B horizon. The layer that typically is immediately
beneath the E horizon and often called the subsoil. This middle layer
commonly contains more clay, iron, or aluminum than the A, E, or
C horizons; and
(D) C horizon. The deepest layer of soil profile.
It consists of loose material or weathered rock that is relatively
unaffected by biologic activity.
Soil survey –A field and other investigation, resulting in a map
showing the geographic distribution of different kinds of soils and
an accompanying report that describes, classifies, and interprets such
soils for use. Soil surveys must meet the standards of the National
Cooperative Soil Survey.
Spoil –Overburden that has been removed during surface coal mining
operations.
Stabilize –To control movement of soil, spoil piles, or areas of
disturbed earth by modifying the geometry of the mass, or by
otherwise modifying physical or chemical properties, such as by
providing a protective surface coating.
Steep slope –Any slope of more than 20 degrees or such lesser slope
as may be designated by the Commission after consideration of soil,
climate, and other characteristics of a region or state.
Subirrigation –With respect to alluvial valley floors, the supplying of
water to plants from underneath or from a semi-saturated or saturated
subsurface zone where water is available for use by vegetation.
Subirrigation may be identified by:
(A) diurnal fluctuation of the water table, due to the
differences in nighttime and daytime evapotranspiration rates;
(B) increasing soil moisture from a portion of the root
zone down to the saturated zone, due to capillary action;
(C) mottling of the soils in the root zones;
(D) existence of an important part of the root zone within
the capillary fringe or water table of an alluvial aquifer; or
(E) an increase in streamflow or a rise in ground-water
levels, shortly after the first killing frost on the valley floor.
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Substantial legal and financial commitments in a surface coal mining
operation –Significant investments that have been made on the basis
of a long-term coal contract in power plants, railroads, coal-handling,
preparation, extraction or storage facilities and other capital-intensive
activities. An example would be an existing mine, not actually
producing coal, but in a substantial stage of development prior to
production. Costs of acquiring the coal in place or the right to
mine it without an existing mine, as described in the above example,
alone are not sufficient to constitute substantial legal and financial
commitments.
Substantially disturb –For purposes of coal exploration, to signif-
icantly impact land, air or water resources by such activities as
blasting; mechanical excavation; drilling or altering coal or water
exploratory holes or wells; removal of vegetation, topsoil, or over-
burden; construction of roads or other access routes; placement of
structures, excavated earth, or waste material on the natural surface
of land; or by other such activities; or to remove more than 250 tons
of coal.
Successor in interest –Any person who succeeds to rights granted
under a permit, by transfer, assignment, or sale of those rights.
Surface coal mining and reclamation operations –Surface coal mining
operations and all activities necessary or incidental to the reclamation
of such operations. This term includes the term surface coal mining
operations.
Surface coal mining operations –Includes:
(A) activities conducted on the surface of lands in
connection with a surface coal mine or, subject to the requirements
of §134.015 of the Act, surface operations and surface impacts
incident to an underground coal mine, the products of which enter
or the operations of which directly or indirectly affect interstate
commerce. Such activities include excavation for the purpose of
obtaining coal, including such common methods as contour, strip,
auger, mountaintop removal, box cut, open pit, and area mining; the
use of explosives and blasting; in situ distillation or retorting; leaching
or other chemical or physical processing; the cleaning, concentrating,
or other processing or preparation of coal; and the loading of coal
for interstate commerce at or near the mine-site. Provided, however,
that such activities do not include the extraction of coal incidental to
the extraction of other minerals, where coal does not exceed 16 2/3
percent of the tonnage of minerals removed annually from all sites
operated by a person on contiguous tracts of land for purposes of
commercial use or sale, or coal exploration subject to §§134.014 and
134.031(d) of the Act; and provided further, that excavation for the
purpose of obtaining coal includes extraction of coal from coal refuse
piles; and
(B) areas upon which the activities described in subpara-
graph (A) of this definition occur or where such activities disturb
the natural land surface. Such areas shall also include any adjacent
land the use of which is incidental to any such activities, all lands
affected by the construction of new roads or the improvement or use
of existing roads to gain access to the site of those activities and for
haulage and excavation, workings, impoundments, dams, ventilation
shafts, entryways, refuse banks, dumps, stockpiles, overburden piles,
spoil banks, culm banks, tailings, holes or depressions, repair areas,
storage areas, processing areas, shipping areas, and other areas upon
which are site structures, facilities, or other property or material on
the surface, resulting from or incident to those activities.
Surface coal mining operations which exist on the date of enactment
–All surface coal mining operations which were being conducted on
August 3, 1977.
Surface mining activities –Those surface coal mining and reclamation
operations incident to the extraction of coal from the earth by
removing the materials over a coal seam, before recovering the coal,
by auger coal mining, or by recovery of coal from a deposit that is
not in its original geologic location.
Surface operations and impacts incident to an underground coal mine
–All activities involved in or related to underground coal mining
which are either conducted on the surface of the land, produce
changes in the land surface or disturb the surface, air or water
resources of the area, including all activities listed in §134.004(19) of
the Act and the definition of surface coal mining operations contained
in this section.
Suspended solids or nonfilterable residue – Expressed as milligrams
per liter, organic or inorganic materials carried or held in suspension
in water which are retained by a standard glass fiber filter in the
procedure outlined by the U.S. Environmental Protection Agency
regulations for wastewater and analyses (40 CFR 136).
Temporary diversion –A diversion of a stream or overland flow
which is used during coal exploration or surface coal mining and
reclamation operations and not approved by the Commission to
remain after reclamation as part of the approved postmining land
use.
Temporary impoundment –An impoundment used during surface
coal mining and reclamation operations, but not approved by the
Commission to remain as part of the approved postmining land use.
Ton –2,000 pounds avoirdupois (0.90718 metric ton).
Topsoil –The A and E soil-horizon layers of the four master soil
horizons.
Toxic-forming materials –Earth materials or wastes which, if acted
upon by air, water, weathering, or microbiological processes, are
likely to produce chemical or physical conditions in soils or water
that are detrimental to biota or uses of water.
Toxic mine drainage –Water that is discharged from active or
abandoned mines or other areas affected by coal exploration or
urface coal mining and reclamation operations, which contains a
substance that through chemical action or physical effects is likely to
kill, injure, or impair biota commonly present in the area that might
be exposed to it.
Transfer, assignment, or sale of rights –A change in ownership or
other effective control over the right to conduct surface coal mining
operations under a permit issued by the Commission.
Unconsolidated streamlaid deposits holding streams –With respect
to alluvial valley floors, all flood plains and terraces located in the
lower portions of topographic valleys which contain perennial or other
streams with channels that are greater than 3 feet in bankfull width
and greater than 0.5 feet in bankfull depth.
Underground development waste –Waste rock mixtures of coal,
hale, claystone, siltstone, sandstone, limestone, or related materials
that are excavated, moved, and disposed of during development and
preparation of areas incident to underground mining activities.
Underground mining activities –Includes:
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(A) surface operations incident to underground extraction
of coal or in situ processing, such as construction, use, maintenance,
and reclamation of roads, above-ground repair areas, storage areas,
processing areas, shipping areas, areas upon which are sited support
facilities including hoist and ventilating ducts, areas utilized for the
disposal and storage of waste, and areas on which materials incident
to underground mining operations are placed; and
(B) underground operations such as underground con-
struction, operation, and reclamation of shafts, adits, underground
support facilities, in situ processing, and underground mining, haul-
ing, storage, and blasting.
Undeveloped rangeland –For purposes of alluvial valley floors, lands
where the use is not specifically controlled and managed.
Unwarranted failure to comply –The failure of the permittee
to prevent the occurrence of any violation of the permit or any
requirement of the Act, due to the indifference, lack of diligence,
or lack of reasonable care, or the failure to abate any violation of
such permit or the Act, due to indifference, lack of diligence, or lack
of reasonable care.
Upland areas –With respect to alluvial valley floors, those geomor-
phic features located outside the floodplain and terrace complex, such
as isolated higher terraces, alluvial fans, pediment surfaces, landslide
deposits, and surfaces covered with residuum, mud flows or debris
flows, as well as highland areas underlain by bedrock and covered
by residual weathered material or debris deposited by sheetwash, rill-
wash, or windblown material.
Valid existing rights –Includes:
(A) except for haul roads:
(i) those property rights in existence on August 3,
1977, that were created by a legally binding conveyance, lease, deed,
contract or other document which authorizes the applicant to produce
coal by a surface coal mining operation; and
(ii) the person proposing to conduct surface coal
mining operations on such lands either:
(I) had been validly issued, on or before August
3, 1977, all state and federal permits necessary to conduct such
operations on those lands; or
(II) can demonstrate to the Commission that the
coal is both needed for, and immediately adjacent to, an ongoing
surface coal mining operation for which all permits were obtained
prior to August 3, 1977;
(B) for haul roads, valid existing rights includes:
(i) A recorded right-of-way, recorded easement, or a
permit for a coal haul road recorded as of August 3, 1977; or
(ii) Any other road in existence as of August 3, 1977.
(C) interpretation of the terms of the document relied
upon to establish valid existing rights shall be based upon Texas case
law concerning the interpretation of documents conveying mining
rights. When no Texas case law exists, interpretation shall be based
upon the usage and custom at the time and place where the document
came into existence and upon a showing by the applicant that the
parties to the document actually contemplated a right to conduct the
same underground or surface mining activities for which the applicant
claims a valid existing right.
(D) valid existing rights does not include mere expecta-
tion of a right to conduct surface coal mining operations or the right to
conduct underground coal mining. (Examples of rights which alone
do not constitute valid existing rights include, but are not limited to,
coal exploration permits or licenses, applications or bids for leases,
or where a person has only applied for a state or federal permit.)
Valley fill –A fill structure consisting of any material other than coal
waste and organic material that is placed in a valley where side slopes
of the existing valley measured at the steepest point are greater than
20 degrees or the average slope of the profile of the valley from the
toe of the fill to the top of the fill is greater than 10 degrees.
Violation, failure, or refusal –With respect to §§12.696 through
12.699 of this title (relating to Individual Civil Penalties), a violation
of or a failure or refusal to comply with any order of the Commission
including, but not limited to, notice of violation, failure-to-abate
cessation order, imminent harm cessation order, order to show cause
why a permit should not be suspended or revoked, and order in
connection with a civil action for relief.
Violation notice –Any written notification from a governmental
entity of a violation of law, whether by letter, memorandum, legal or
administrative pleading, or other written communication.
Water table –The upper surface of a zone of saturation, where the
body of ground water is not confined by an overlying impermeable
zone.
Willfully –With respect to §§12.696 through 12.699 of this title
(relating to Individual Civil Penalties), that an individual acted:
(A) either intentionally, voluntarily, or consciously; and
(B) with intentional disregard or plain indifference to le-
gal requirements in authorizing, ordering, or carrying out a corporate
permittee’s action or omission that constituted a violation, failure, or
refusal.
Willful violation –An act or omission which violates the Act, state,
or federal laws or regulations, or any permit condition required by the
Act or this chapter (relating to Coal Mining Regulations), committed
by a person who intends the result which actually occurs.
§12.4. Petitions to Initiate Rulemaking.
(a) Any person may petition the Commission to initiate a
proceeding for the issuance, amendment, or repeal of any regulation
under the Act. The petition shall be submitted to the Surface Mining
and Reclamation Division, Railroad Commission of Texas, P.O. Box
12967, Austin, Texas 78711.
(b) The petition shall be a concise statement of the facts,
technical justification, and law which require issuance, amendment,
or repeal of a regulation under the Act and shall indicate whether the
petitioner desires a public hearing.
(c) Upon receipt of the petition, the Commission shall
determine if the petition sets forth facts, technical justification and
law which may provide a reasonable basis for issuance, amendment or
repeal of a regulation. Facts, technical justification or law previously
considered in a petition or rulemaking on the same issue shall not
provide a reasonable basis. If a reasonable basis is shown, a notice
shall be published in theTexas Registerasking for public comments
on the proposed change.
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(d) Within 90 days from receipt of the petition, the Com-
mission shall issue a written decision either granting or denying the
petition.
(1) If the petition is granted, the Commission shall initiate
a rulemaking proceeding in accordance with the APA.
(2) If the petition is denied, the Commission shall notify
the petitioner in writing, setting forth the reasons for denial.
§12.5. Notice of Citizen Suits.
(a) A person who intends to initiate a civil action on his or
her own behalf under §§134.182 through 134.187 of the Act shall
give notice of intent to do so, in accordance with this section.
(b) Notice shall be given by certified mail to the Commission,
the Secretary of the U.S. Department of the Interior, and the
Director of the federal Office of Surface Mining Reclamation and
Enforcement, and by first class mail to the appropriate Regional
Director.
(c) Notice shall be given by certified mail to the alleged
violator, if the complaint alleges a violation of the Act or any
regulation, order, or permit issued under the Act.
(d) Service of notice under this section is complete upon
mailing to the last known address of the person being notified.
(e) A person giving notice regarding an alleged violation
shall state, to the extent known:
(1) sufficient information to identify the provision of the
Act, regulation, order, or permit allegedly violated;
(2) the act or omission alleged to constitute a violation;
(3) the name, address, and telephone numbers of the
person or persons responsible for the alleged violation;
(4) the date, time, and location of the alleged violation;
(5) the name, address, and telephone number of the person
giving notice; and
(6) the name, address, and telephone number of legal
counsel, if any, of the person giving notice.
(f) A person giving notice of an alleged failure by the
Commission to perform a mandatory act or duty under the Act shall
state, to the extent known:
(1) the provision of the Act containing the mandatory act
or duty allegedly not performed;
(2) sufficient information to identify the omission alleged
to constitute the failure to perform a mandatory act or duty under the
Act;
(3) the name, address, and telephone number of the person
giving notice; and
(4) the name, address, and telephone number of legal
counsel, if any, of the person giving notice.
§12.6. Availability of Records.
(a) Records required by the Act to be made available locally
to the public shall be retained at the geographically closest office to
the Commission’s Surface Mining and Reclamation Division.
(b) Other records or documents in the possession of the
Commission may be requested pursuant to the Open Records Act
(Texas Government Code, Chapter 552).
§12.7. Computation of Time.
(a) Except as otherwise provided, computation of time under
this chapter (relating to Coal Mining Regulations) is based on
calendar days.
(b) In computing any period of prescribed time, the day on
which the designated period of time begins is not included. The last
day of the period is included unless it is a Saturday, Sunday, or legal
holiday on which the Commission is not open for business, in which
event the period runs until the end of the next day which is not a
Saturday, Sunday, or legal holiday.
(c) Intermediate Saturdays, Sundays, and legal holidays are
excluded from the computation when the period of prescribed time
is 7 days or less.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
Issued in Austin, Texas, on December 20, 1996.
TRD-9618447
Mary Ross McDonald
Deputy General Counsel, Office of General Counsel
Railroad Commission of Texas
Earliest possible date of adoption: February 10, 1997




The new section is proposed under the Texas Natural Re-
sources Code, §134.013, which authorizes the Commission to
adopt and amend rules pertaining to surface coal mining and
reclamation operations.
The following is the statute, article, or code affected by the
proposed new section: §12.9, Texas Natural Resources Code,
Chapter 134.
§12.9. Applicability.
(a) On or after 8 months from the date of state program
approval (approved February 11, 1980), no person shall conduct
surface coal mining and reclamation operations in the state without
first having obtained a permit from the Commission.
(b) The requirements of Subchapter K of this chapter (relat-
ing to Permanent Program Performance Standards) shall be effective
and shall apply to each surface coal mining and reclamation operation
which is required to obtain a permit under the Act, on the earliest
date upon which the Act and this chapter (relating to Coal Mining
Regulations) require a permit to be obtained, except as provided in
subsection (c) of this section.
(c) With respect to existing structures:
(1) each structure used in connection with or to facilitate
a coal exploration or surface coal mining and reclamation operation
shall comply with the performance standards and the design require-
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ments of Subchapter K of this chapter (relating to Permanent Program
Performance Standards), except that:
(A) an existing structure which meets the performance
standards of Subchapter K of this chapter (relating to Permanent
Program Performance Standards) but does not meet the design
requirements of Subchapter K of this chapter (relating to Permanent
Program Performance Standards) may be exempted from meeting
those design requirements by the Commission. The Commission may
grant this exemption only as part of the permit application process
after obtaining the information required by §§12.140 or 12.186 of this
title (relating to Operation Plan: Existing Structures) and after making
the findings required in §12.217 of this title (relating to Criteria for
Permit Approval or Denial: Existing Structures); and
(B) an existing structure which does not meet a
performance standard of Subchapter K of this chapter (relating
to Permanent Program Performance Standards) shall be modified
or reconstructed to meet the design standard of Subchapter K of
this chapter (relating to Permanent Program Performance Standards)
pursuant to a compliance plan approved by the Commission as part
of the permit application as required in §§12.140 or 12.186 of this
title (relating to Operation Plan: Existing Structures) and according
to the findings required in §12.217 of this title (relating to Criteria
for Permit Approval or Denial: Existing Structures); and
(2) the exemptions provided in paragraph (1)(A) of this
subsection shall not apply to:
(A) the requirements for existing and new waste piles
used either temporarily or permanently as dams or embankments; and
(B) the requirements to restore the approximate orig-
inal contour of the land.
(d) The applicability of this chapter (relating to Coal Mining
Regulations) to coal exploration is as follows:
(1) any person conducting coal exploration on or after
approval of the state program shall either file a notice of intention
to explore or obtain the approval of the Commission required
under §§12.109 through 12.115 of this title (relating to General
Requirements for Coal Exploration); and
(2) coal exploration performance standards of §§12.325
through 12.328 of this title (relating to Permanent Program Perfor-
mance Standards – Coal Exploration) shall apply to coal exploration
which substantially disturbs the natural land surface two months after
approval of the state program.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
Issued in Austin, Texas, on December 20, 1996.
TRD-9618448
Mary Ross McDonald
Deputy General Counsel, Office of General Counsel
Railroad Commission of Texas
Earliest possible date of adoption: February 10, 1997
For further information, please call: (512) 463-7008
♦ ♦ ♦
Restriction of Financial Interests of State Employ-
ees
16 TAC §§12.10, 12.12-12.19
The new sections are proposed under the Texas Natural
Resources Code, §134.013, which authorizes the Commission
to adopt and amend rules pertaining to surface coal mining and
reclamation operations.
The following is the statute, article, or code affected by the
proposed new sections: §§12.10, 12.12 - 12.19, Texas Natural
Resources Code, Chapter 134.
§12.10. Responsibility.
(a) The Commissioners or the Director of the Surface Mining
and Reclamation Division, acting as their authorized representative,
shall:
(1) provide advice, assistance, and guidance to all state
employees required to file statements pursuant to §12.13 of this title
(relating to Who Shall File);
(2) promptly review the statement of employment and
financial interests and supplements, if any, filed by each employee,
to determine if the employee has correctly identified those listed
employment and financial interests which constitute a direct or
indirect financial interest in an underground or surface coal mining
operation;
(3) resolve prohibited financial interest situations by or-
dering or initiating remedial action, by initiating appropriate legal
action, or by reporting the violations to the Director who is respon-
sible for initiating action to impose the penalties of the Federal Act;
(4) certify on each statement that review has been made,
that prohibited financial interests, if any, have been resolved, and that
no other prohibited interests have been identified from the statement;
(5) submit to the Director such statistics and information
as he or she may request to enable preparation of the required annual
report to Congress;
(6) submit to the Director the initial listing and the
subsequent annual listings of positions as required by §§12.13(b) and
(c) of this title (relating to Who Shall File);
(7) furnish a blank statement 45 days in advance of the
filing date established by §12.14(a) of this title (relating to When to
File) to each state employee required to file a statement; and
(8) inform annually each state employee required to file a
statement with the Commission, of the name, address, and telephone
number of the person whom they may contact for advice and
counseling.
(b) Commission employees performing any duties or func-
tions under the Act shall:
(1) have no direct or indirect financial interest in coal
mining operations;
(2) file a fully completed statement of employment and
financial interest upon entrance to duty, and annually thereafter on
the specified filing date; and
(3) comply with directives issued by persons responsible
for approving each statement and comply with directives issued by
those persons responsible for ordering remedial action.
§12.12. Penalties.
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(a) Criminal penalties are imposed by §134.007 of the
Act. Section 134.007 of the Act prohibits each employee of the
Commission who performs any function or duty under the Act from
having a direct or indirect financial interest in any underground
or surface coal mining operation. The Act provides that whoever
knowingly violates the provisions of §134.007 of the Act shall, upon
conviction, be punished by a fine of not more than $2,500, or by
imprisonment of not more than one year, or by both.
(b) The provisions in §134.007 of the Act make compliance
with the financial interest requirements a condition of employment
for employees of the Commission who perform any functions or
duties under the Act. Accordingly, an employee who fails to file
the required statement will be considered in violation of the intended
employment provisions of §134.007 of the Act and will be subject to
removal from his or her position.
§12.13. Who Shall File.
(a) Any employee who performs any function or duty under
the Act is required to file a statement of employment and financial
interests. An employee who occupies a position which has been
determined by the Commission not to involve performance of any
function or duty under the Act or who is no longer employed by
the Commission at the time a filing is due, is not required to file a
statement.
(b) The Commission shall prepare a list of those positions
within the Commission that do not involve performance of any
functions or duties under the Act.
(c) The Commission shall annually review and update the
listing of positions not involving the performance of any functions
or duties under the Act. For monitoring and reporting reasons, the
listing must be submitted to the Director and must contain a written
justification for inclusion of the positions listed. Proposed revisions
or a certification that revision is not required shall be submitted to the
Director by no later than September 30 of each year. The Commission
may revise the listing by the addition or deletion of positions at any
time such revisions are required to carry out the purpose of the law or
the regulations of §§12.10, 12.12, this section, and §§12.14 through
12.19 of this title (relating to Restriction of Financial Interests of State
Employees). Additions to and deletions from the listing of positions
are effective upon notification to the incumbents of the positions
added or deleted.
§12.14. When to File.
(a) Employees performing functions or duties under the Act
shall file annually on February 1st of each year.
(b) New employees hired, appointed, or transferred to per-
form functions or duties under the Act will be required to file at the
time of entrance to duty.
(c) New employees are not required to file an annual state-
ment on the subsequent annual filing date if this date occurs within
two months after their initial statement was filed.
§12.15. Where to File.
The Commissioners shall file their statements with the Director. All
other employees shall file their statement with the Commission.
§12.16. What to Report.
(a) Each employee shall report all information required on
the statement of employment and financial interests of the employee,
his or her spouse, minor children, or other relatives who are full-time
residents of the employee’s home. The report shall be on OSM Form
705-1 as provided by the Office.
(b) The statement will set forth the following information
regarding any financial interest:
(1) Employment. Any continuing financial interests in
business entities and nonprofit organizations through a pension or
retirement plan, shared income, salary or other income arrangement
as a result of prior or current employment. The employee, his or her
spouse or other resident relative is not required to report a retirement
plan from which he or she will receive a guaranteed income. A
guaranteed income is one which is unlikely to be changed as a result
of actions taken by the Commission;
(2) Securities. Any financial interest in business entities
and nonprofit organizations through ownership of stock, stock op-
tions, bonds, securities or other arrangements including trusts. An
employee is not required to report holdings in widely diversified mu-
tual funds, investments clubs or regulated investment companies not
specializing in underground and surface coal mining operations;
(3) Real Property. Ownership, lease, royalty or other
interests or rights in land or minerals. Employees are not required to
report lands developed and occupied for a personal residence; and
(4) Creditors. Debts owed to business entities and
nonprofit organizations. Employees are not required to report debts
owed to financial institutions (banks, savings and loan associations,
credit unions, and the like) which are chartered to provide commercial
or personal credit. Also excluded are charge accounts and similar
short term debts for current and ordinary household and living
expenses.
(c) Employee certification, and, if applicable, a listing of
exceptions, shall include the following:
(1) the statement will provide for a signed certification by
the employee that, to the best of his or her knowledge:
(A) none of the listed financial interests represent an
interest in an underground or surface coal mining operation except as
specifically identified and described as exceptions by the employee
as part of the certificate; and
(B) the information shown on the statement is true,
correct, and complete;
(2) an employee is expected to:
(A) have complete knowledge of his or her personal
involvement in business enterprises such as a sole proprietorship
and partnership, his or her outside employment and the outside
employment of the spouse and other covered relatives; and
(B) be aware of the information contained in the
annual financial statement or other corporate or business reports
routinely circulated to investors or routinely made available to the
public;
(3) the exceptions shown in the employee certification
of the form must provide enough information for the Commission
to determine the existence of a direct or indirect financial interest.
Accordingly, the exceptions should:
(A) list the financial interests;
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(B) show the number of shares, estimated value or
annual income of the financial interests; and
(C) include any other information which the employee
believes should be considered in determining whether or not the
interest represents a prohibited interest; and
(4) employees are cautioned to give serious consideration
to their direct and indirect financial interests before signing the state-
ment of certification. Signing the certification without listing known
prohibited financial interests may be the cause for imposing the penal-
ties prescribed in §12.12(a) of this title (relating to Penalties).
§12.17. Gifts and Gratuities.
(a) Except as provided in subsection (b) of this section,
employees shall not solicit or accept, directly or indirectly, any gift,
gratuity, favor, entertainment, loan or any other thing of monetary
value, from a coal company which:
(1) conducts or is seeking to conduct, operations or
activities that are regulated by the Commission; or
(2) has interests that may be substantially affected by the
performance or non-performance of the employee’s official duty.
(b) The prohibitions in subsection (a) of this section do not
apply in the context of obvious family or personal relationships, such
as those between the parents, children, or spouse of the employee and
the employee, when the circumstances make it clear that it is those
relationships rather than the business of the person concerned which
are the motivating factors.
(c) Employees found guilty of violating the provisions of this
section will be subject to administrative remedies which may include:
(1) return of the gift or gratuity;
(2) reassignment;
(3) suspension or reduction in pay; and
(4) job termination.
§12.18. Resolving Prohibited Interests.
Actions to be taken by the Commission:
(1) Remedial action to effect resolution. If an employee
has a prohibited financial interest, the Commission shall promptly
advise the employee that remedial action which will resolve the
prohibited interest is required within 90 days.
(2) Form of remedial action. Remedial action may in-
clude:
(A) reassignment of the employee to a position which
performs no function or duty under the Act; or
(B) divestiture of the prohibited financial interest; or
(C) other appropriate action which either eliminates
the prohibited interest or eliminates the situation which creates the
conflict.
(3) Reports of noncompliance. If 90 days after an
employee is notified to take remedial action that employee is not in
compliance with the requirements of the Act and these regulations,
the Commission shall take appropriate legal action through the state
Attorney General’s office as specified under §12.12 of this title
(relating to Penalties), and report the facts of the situation to the
Director, who shall determine whether any additional action should
be initiated. The report to the Director shall include the original
or a certified true copy of the employee’s statement and any other
information pertinent to the Director’s determination, including a
statement of actions being taken at the time the report is made.
§12.19. Appeals Procedures.
Employees have the right to appeal an order for remedial action under
§12.18 of this title (relating to Resolving Prohibited Interests), and
shall have 30 days to exercise this right before disciplinary action is
initiated.
(1) Employees, other than the Commissioners, may file
their appeal, in writing, through established procedures within the
Commission.
(2) The Commissioners may file their appeals, in writing,
with the Director, who will refer it to the Conflict of Interest Appeals
Board within the U.S. Department of the Interior.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
Issued in Austin, Texas, on December 20, 1996.
TRD-9618449
Mary Ross McDonald
Deputy General Counsel, Office of General Counsel
Railroad Commission of Texas
Earliest possible date of adoption: February 10, 1997
For further information, please call: (512) 463-7008
♦ ♦ ♦
Exemption for Coal Extraction Incident to
Government-Financed Highway or Other Construc-
tion
16 TAC §12.21, §12.22
The new sections are proposed under the Texas Natural
Resources Code, §134.013, which authorizes the Commission
to adopt and amend rules pertaining to surface coal mining and
reclamation operations.
The following is the statute, article, or code affected by
the proposed new sections: §§12.21, 12.22, Texas Natural
Resources Code, Chapter 134.
§12.21. Applicability.
(a) Coal extraction which is an incidental part of government-
financed construction is exempt from the Act and this chapter (relating
to Coal Mining Regulations).
(b) Any person who conducts or intends to conduct coal
extraction which does not satisfy subsection (a) of this section shall
not proceed until a permit has been obtained from the Commission.
§12.22. Information to Be Maintained on Site.
Any person extracting coal incident to a government-financed high-
way or other construction who extracts more than 250 tons of coal
shall maintain, on the site of the extraction operation and available
for inspection, documents which show:
(1) a description of the construction project;
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(2) the exact location of the construction, right-of-way or
the boundaries of the area which will be directly affected by the
construction; and
(3) the government agency which is providing the financ-
ing and the kind and amount of public financing, including the per-
centage of the entire construction costs represented by the government
financing.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
Issued in Austin, Texas, on December 20, 1996.
TRD-9618450
Mary Ross McDonald
Deputy General Counsel, Office of General Counsel
Railroad Commission of Texas
Earliest possible date of adoption: February 10, 1997
For further information, please call: (512) 463-7008
♦ ♦ ♦
Awards of Costs and Expenses
16 TAC §12.23
The new section is proposed under the Texas Natural Re-
sources Code, §134.013, which authorizes the Commission to
adopt and amend rules pertaining to surface coal mining and
reclamation operations.
The following is the statute, article, or code affected by the
proposed new section: §12.23, Texas Natural Resources Code,
Chapter 134.
§12.23. Costs and Expenses.
An award may be made pursuant to §134.172 of the Act:
(1) to the Commission when it demonstrates that any
person applied for review pursuant to §§134.161 through 134.173 of
the Act or that any party participated in such a proceeding in bad faith
and for the purpose of harassing or embarrassing the Commission;
(2) to a permittee from any person when the permittee
demonstrates that the person initiated a proceeding under §§134.161
through 134.173 of the Act or participated in such a proceeding in bad
faith and for the purpose of harassing or embarrassing the permittee;
(3) to a permittee from the Commission when the permit-
tee demonstrates that the Commission issued an order of cessation, a
notice of violation, or an order to show cause why a permit should
not be suspended or revoked, in bad faith and for the purpose of ha-
rassing or embarrassing the permittee;
(4) to any person other than a permittee or his represen-
tative from the Commission if the person initiates or participates in
any proceeding under the Act, upon a finding that the person made a
substantial contribution to a full and fair determination of the issues;
or
(5) to any person from the permittee if the person initiates
any administrative proceedings reviewing enforcement actions, upon
a finding that a violation of the Act, regulations, or permit has
occurred, or that an imminent hazard existed; or to any person who
participates in an enforcement proceeding when such finding is made
if the Commission determines that the person made a substantial
contribution to the full and fair determination of the issues.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
Issued in Austin, Texas, on December 20, 1996.
TRD-9618451
Mary Ross McDonald
Deputy General Counsel, Office of General Counsel
Railroad Commission of Texas
Earliest possible date of adoption: February 10, 1997
For further information, please call: (512) 463-7008
♦ ♦ ♦
Subchapter F. Lands Unsuitable for Mining
General
16 TAC §12.69
The new section is proposed under the Texas Natural Re-
sources Code, §134.013, which authorizes the Commission to
adopt and amend rules pertaining to surface coal mining and
reclamation operations.
The following is the statute, article, or code affected by the
proposed new section: §12.69, Texas Natural Resources Code,
Chapter 134.
§12.69. Objectives.
This subchapter (relating to Lands Unsuitable for Mining) establishes
the procedures and standards to be followed in determining whether
a proposed surface coal mining and reclamation operation can be
authorized in light of the prohibitions and limitations in §§134.016
through 134.022 of the Act for those types of operations on certain
public and private lands.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
Issued in Austin, Texas, on December 20, 1996.
TRD-9618452
Mary Ross McDonald
Deputy General Counsel, Office of General Counsel
Railroad Commission of Texas
Earliest possible date of adoption: February 10, 1997
For further information, please call: (512) 463-7008
♦ ♦ ♦
Areas Designated by Act of Congress
16 TAC §12.71, §12.72
The new sections are proposed under the Texas Natural
Resources Code, §134.013, which authorizes the Commission
to adopt and amend rules pertaining to surface coal mining and
reclamation operations.
The following is the statute, article, or code affected by
the proposed new sections: §12.71, §12.72, Texas Natural
Resources Code, Chapter 134.
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§12.71. Areas Where Mining Is Prohibited or Limited.
Subject to valid existing rights, no surface coal mining operations
shall be conducted after August 3, 1977, unless those operations
existed on the date of enactment:
(1) on any lands within the boundaries of the National
Park System, the National Wildlife Refuge System, the National
System of Trails, the National Wilderness Preservation System, the
Wild and Scenic Rivers System, including study rivers designated
under Section 5(a) of the Wild and Scenic Rivers Act, and National
Recreation Areas designated by Act of Congress;
(2) on any federal lands within the boundaries of any na-
tional forest; provided, however, that surface coal mining operations
may be permitted on such lands if the U. S. Secretary of the Interior
finds that there are no significant recreational, timber, economic, or
other values which may be incompatible with surface coal mining
operations; and surface operations and impacts are incident to an un-
derground coal mine;
(3) on any lands where mining will adversely affect any
publicly owned park or any places included in the National Register
of Historic Places, unless approved jointly by the Commission and
the federal, state or local agency with jurisdiction over the park or
place;
(4) within 100 feet, measured horizontally, of the outside
right-of-way line of any public road, except:
(A) where mine access roads or haulage roads join
such right-of-way line; or
(B) where the Commission or the appropriate public
road authority, pursuant to being designated as the responsible agency
by the Commission, allows the public road to be relocated or the area
affected to be within 100 feet of such road, after:
(i) public notice and opportunity for a public hear-
ing in accordance with §12.72(e) of this title (relating to Procedures);
and
(ii) making a written finding that the interests of the
affected public and landowners will be protected;
(5) within 300 feet, measured horizontally, of any occu-
pied dwelling, except when:
(A) the owner thereof has provided a written waiver
consenting to surface coal mining operations closer than 300 feet; or
(B) the part of the mining operation which is within
300 feet of the dwelling is a haul road or access road which connects
with an existing public road on the side of the public road opposite
the dwelling;
(6) within 300 feet, measured horizontally, of any public
building, school, church, community or institutional building or
public park; or
(7) within 100 feet, measured horizontally, of a ceme-
tery.
§12.72. Procedures.
(a) Upon receipt of a complete application for a surface
coal mining and reclamation operation permit, the Commission
shall review the application to determine whether surface mining
operations are limited or prohibited under §12.71 of this title (relating
to Areas Where Mining is Prohibited or Limited) on the lands which
would be disturbed by the proposed operations.
(b) Where the proposed operation would be located on any
lands listed in §12.71(1), (6), and (7) of this title (relating to Areas
Where Mining is Prohibited or Limited), the Commission shall reject
the application if the applicant had no valid existing rights for the
area, or if the operation did not exist on August 3, 1977.
(c) If the Commission is unable to determine whether the
proposed operation is located within the boundaries of any of the
lands in §12.71(1) of this title (relating to Areas Where Mining is
Prohibited or Limited) or closer than the limits provided in §12.71(6)
and (7) of this title (relating to Areas Where Mining is Prohibited
or Limited), the Commission shall transmit a copy of the relevant
portions of the permit application to the appropriate federal, state
or local government agency for a determination or clarification of
the relevant boundaries or distances, with a notice to the appropriate
agency that it has 30 days from receipt of the notification in which
to respond.
(d) Where the proposed operation would include federal
lands within the boundaries of any national forest, and the applicant
seeks a determination that mining is permissible, the applicant shall
submit a permit application to the Regional Director for processing.
(e) Where the mining operation is proposed to be conducted
within 100 feet, measured horizontally, of the outside right-of-way
line of any public road (except as provided in §12.71(4)(A) of this
title (relating to Areas Where Mining is Prohibited or Limited)) or
where the applicant proposes to relocate or close any public road, the
Commission or public road authority identified by the Commission
shall:
(1) require the applicant to obtain necessary approvals of
the authority with jurisdiction over the public road;
(2) provide an opportunity for a public hearing in the lo-
cality of the proposed mining operations for the purpose of determin-
ing whether the interests of the public and affected landowners will
be protected;
(3) if a public hearing is requested, provide appropriate
advance notice in a newspaper of the public hearing, to be published
in a newspaper of general circulation in the affected locale at least 2
weeks prior to the hearing; and
(4) make a written finding based upon information re-
ceived at the public hearing within the time allowed by the Adminis-
trative Procedure Act after completion of the hearing, or 30 days after
any public comment period ends if no hearing is held, as to whether
the interests of the public and affected landowners will be protected
from the proposed mining operation. No mining shall be allowed
within 100 feet of the outside right-of-way line of a road, nor may
a road be relocated or closed, unless the Commission or public road
authority identified by the Commission determines that the interests
of the public and affected landowners will be protected.
(f) With respect to occupied dwellings:
(1) where the proposed surface coal mining operations
would be conducted within 300 feet, measured horizontally, of
any occupied dwelling, the permit applicant shall submit with
the application a written waiver, by lease, deed, or other written
instrument from the owner of the dwelling, clarifying that the owner
and signatory had the legal right to deny mining and knowingly
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waived that right. The waiver shall act as consent to such operations
within a closer distance of the dwelling as specified;
(2) where the applicant for a permit after August 3, 1977,
had obtained a valid waiver prior to August 3, 1977, from the owner
of an occupied dwelling to mine within 300 feet of such dwelling, a
new waiver shall not be required; and
(3) with respect to such waivers:
(A) where the applicant for a permit after August 3,
1977, had obtained a valid waiver from the owner of an occupied
dwelling, that waiver shall remain effective against subsequent
purchasers who had actual or constructive knowledge of the existing
waiver at the time of purchase; and
(B) a subsequent purchaser shall be deemed to have
constructive knowledge if the waiver has been properly filed in public
property records pursuant to state laws, or if the mining has proceeded
to within the 300-foot limit prior to the date of purchase.
(g) With respect to public parks and historic sites:
(1) where the Commission determines that the proposed
surface coal mining operation will adversely affect any publicly
owned park or any place included in the National Register of Historic
Places, the Commission shall transmit to the federal, state or local
agency with jurisdiction over the publicly owned park or National
Register place a copy of applicable parts of the permit application,
together with a request for that agency’s approval or disapproval of
the operation, and a notice to that agency that it has 30 days from
receipt of the request within which to respond and that failure to
interpose a timely objection will constitute approval; and
(2) a permit for the operation shall not be issued unless
jointly approved by all affected agencies.
(h) If the Commission determines that the proposed surface
coal mining operation is not prohibited under §§134.016 through
134.022 of the Act and this subchapter (relating to Lands Unsuitable
for Mining), it may nevertheless, pursuant to appropriate petitions,
designate such lands as unsuitable for all or certain types of surface
coal mining operations.
(i) A determination by the Commission that a person holds
or does not hold valid existing rights or that surface coal mining
operations did or did not exist on the date of enactment shall be
subject to administrative and judicial review.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
Issued in Austin, Texas, on December 20, 1996.
TRD-9618454
Mary Ross McDonald
Deputy General Counsel, Office of General Counsel
Railroad Commission of Texas
Earliest possible date of adoption: February 10, 1997
For further information, please call: (512) 463-7008
♦ ♦ ♦
Criteria for Designating Areas as Unsuitable for
Surface Coal Mining Operations
16 TAC §§12.73, 12.75-12.77
The new sections are proposed under the Texas Natural
Resources Code, §134.013, which authorizes the Commission
to adopt and amend rules pertaining to surface coal mining and
reclamation operations.
The following are the statute, article, or code affected by the
proposed new sections: §§12.73, 12.75 - 12.77, Texas Natural
Resources Code, Chapter 134.
§12.73. Responsibility.
The Commission shall use the criteria in this subchapter (relating
o Lands Unsuitable for Mining) for the evaluation of each petition
for the designation of areas as unsuitable for surface coal mining
operations.
§12.75. Criteria for Designating Lands as Unsuitable.
(a) Upon petition, an area shall be designated as unsuitable
for all or certain types of surface coal mining operations, if the
Commission determines that reclamation is not technologically and
economically feasible under the Act, this chapter (relating to Coal
Mining Regulations), or the approved state program.
(b) Upon petition, an area may be (but is not required to
be) designated as unsuitable for certain types of surface coal mining
operations, if the operations will:
(1) be incompatible with existing state or local land-use
plans or programs;
(2) affect fragile or historic lands in which the operations
could result in significant damage to important historic, cultural,
scientific, or esthetic values or natural systems;
(3) affect renewable resource lands in which the opera-
tions could result in a substantial loss or reduction of long-range
productivity of water supply or of food or fiber products; or
(4) affect natural hazard lands in which the operations
could substantially endanger life and property, such lands to include
areas subject to frequent flooding and areas of unstable geology.
§12.76. Land Exempt from Designation as Unsuitable for Surface
Coal Mining Operations.
The requirements of this subchapter (relating to Lands Unsuitable for
Mining) do not apply to:
(1) lands on which surface coal mining operations were
being conducted on the date of enactment of the Act;
(2) lands covered by a permit issued under the Act; or
(3) lands where substantial legal and financial commit-
ments in surface coal mining operations were in existence prior to
January 4, 1977.
§12.77. Exploration on Land Designated as Unsuitable for Surface
Coal Mining Operations.
Designation of any area as unsuitable for all or certain types of surface
coal mining operations pursuant to §§134.016 through 134.022
of the Act and regulations of this subchapter (relating to Lands
Unsuitable for Mining) does not prohibit coal exploration operations
in the area, if conducted in accordance with the Act, this chapter
(relating to Coal Mining Regulations), the approved state program
and other applicable requirements. Exploration operations on any
lands designated unsuitable for surface coal mining operations must
be approved by the Commission under §§12.109 through 12.115 of
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this title (relating to General Requirements for Coal Exploration) to
ensure that exploration does not interfere with any value for which
the area has been designated unsuitable for surface coal mining.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
Issued in Austin, Texas, on December 20, 1996.
TRD-9618455
Mary Ross McDonald
Deputy General Counsel, Office of General Counsel
Railroad Commission of Texas
Earliest possible date of adoption: February 10, 1997
For further information, please call: (512) 463-7008
♦ ♦ ♦
Process for Designating Areas As Unsuitable for
Surface Coal Mining Operations
16 TAC §§12.78-12.85
The new sections are proposed under the Texas Natural
Resources Code, §134.013, which authorizes the Commission
to adopt and amend rules pertaining to surface coal mining and
reclamation operations.
The following are the statute, article, or code affected by
the proposed new sections: §§12.78 - 12.85, Texas Natural
Resources Code, Chapter 134.
§12.78. Procedures: General Process Requirements.
The Commission has established a process enabling objective deci-
sions to be made on which, if any, land areas of the state are unsuit-
able for all or certain types of surface coal mining operations. These
decisions shall be based on competent, scientifically sound data and
other relevant information.
§12.79. Procedures: Petitions.
(a) Right to Petition. Any person having an interest which is
or may be adversely affected has the right to petition the Commission
to have an area designated as unsuitable for surface coal mining
operations, or to have an existing designation terminated. For the
purpose of this action, a person having an interest which is or may be
adversely affected must demonstrate how he or she meets an "injury
in fact" test by describing the injury to his or her specific affected
interests and demonstrate how he or she is among the injured.
(b) Designation. The Commission shall determine what
information must be provided by the petitioner to have an area
designated as unsuitable for surface coal mining operations.
(1) At a minimum, a complete petition for designation
shall include:
(A) the petitioner’s name, address, telephone number,
and notarized signature;
(B) identification of the petitioned area, including its
location and size, and a U.S. Geological Survey topographic map
outlining the perimeter of the petitioned area;
(C) the names and mailing addresses of persons with
an ownership interest of record in the petitioned area;
(D) an identification of the petitioner’s interest which
is or may be adversely affected by surface coal mining operations,
including a statement demonstrating how the petitioner satisfies the
requirements of subsection (a) of this section;
(E) a description of how mining of the area has
affected or may adversely affect people, land, air, water, or other
resources, including the petitioner’s interests; and
(F) allegations of facts and supporting evidence,
covering all lands in the petition area, which would tend to establish
that the area is unsuitable for all or certain types of surface coal
mining operations, pursuant to specific criteria of §§134.016 through
134.022 of the Act, assuming that contemporary mining practices
required under the state regulatory program would be followed if the
area were to be mined. Each of the allegations of fact should be
specific as to the mining operation, if known, and the portion(s) of
the petitioned area and petitioner’s interests to which the allegation
applies and be supported by evidence that tends to establish the
validity of the allegations for the mining operation or portion of the
petitioned area.
(2) The Commission may request that the petitioner
provide other supplementary information which is readily available.
(c) Termination. The Commission shall determine what in-
formation must be provided by the petitioner to terminate designations
of lands as unsuitable for surface coal mining operations.
(1) At a minimum, a complete petition for termination
shall include:
(A) the petitioner’s name, address, telephone number,
and notarized signature;
(B) identification of the petitioned area, including its
location and size as shown on a U.S. Geological Survey topographic
map outlining the perimeter of the designated area and the area to
which the termination petition applies;
(C) the names and mailing addresses of persons with
an ownership interest of record in the designated areas to which the
termination petition applies;
(D) an identification of the petitioner’s interest which
is or may be adversely affected by the designation that the area is
unsuitable for surface coal mining operations, including a statement
demonstrating how the petitioner satisfies the requirements of sub-
section (a) of this section; and
(E) allegations of facts covering all lands for which
the termination is proposed. Each of the allegations of fact shall
be specific as to the mining operation, if any, and to portions of
the petitioned area and petitioner’s interest to which the allegation
applies. The allegations shall be supported by evidence, not contained
in the record of the designation proceeding, that tends to establish
the validity of the allegations for the mining operation or portion
of the petitioned area, assuming that contemporary mining practices
required under the state regulatory program would be followed were
the area to be mined. For areas previously and unsuccessfully
proposed for termination, significant new allegations of facts and
supporting evidence must be presented in the petition. Allegations
and supporting evidence should also be specific to establish that the
designation should be terminated on the following bases:
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(i) nature or abundance of the protected resource
or condition or other basis of the designation if the designation was
based on criteria found in §12.75(b) of this title (relating to Criteria
for Designating Lands as Unsuitable);
(ii) reclamation now being technologically and eco-
nomically feasible, if the designation was based on the criteria in
§12.75(a) of this title (relating to Criteria for Designating Lands as
Unsuitable); or
(iii) resources or conditions not being affected by
surface coal mining operations, or in the case of land use plans, not
being incompatible with surface coal mining operations during and
after mining, if the designation was based on the criteria found in
§12.75(b) of this title (relating to Criteria for Designating Lands as
Unsuitable).
(2) The Commission may request that the petitioner
provide other supplementary information which is readily available.
§12.80. Procedures: Initial Processing, Record Keeping, and
Notification Requirements.
(a) Initial processing procedures.
(1) Within 60 days of receipt of a petition, the Commis-
sion shall notify the petitioner by certified mail whether or not the
petition is complete under §§12.79(b) or (c) of this title (relating to
Procedures: Petitions). Complete, for a designation or termination
petition, means that the information required under §§12.79(b) or
(c) of this title (relating to Procedures: Petitions) has been
provided.
(2) The Commission shall determine whether any identi-
fied coal resources exist in the area covered by the petition, without
requiring any showing from the petitioner. If the Commission finds
there are not any identified coal resources in that area, it shall return
the petition to the petitioner with a statement of the findings.
(3) The Commission may reject petitions for designations
or terminations of designations which are frivolous. Once the petition
requirements for completeness are met, no party shall bear any burden
of proof, but each accepted petition shall be considered and acted
upon by the Commission pursuant to the procedures of this subchapter
(relating to Lands Unsuitable for Mining).
(4) If the Commission determines that the petition is in-
complete, frivolous, or that the petitioner does not meet the require-
ment of §12.79(a) of this title (relating to Procedures: Petitions), it
shall return the petition to the petitioner with a written statement of
the reasons for the determination and the categories of information
needed to make the petition complete. A frivolous petition is one in
which the allegations of harm lack serious merit.
(5) When considering a petition for an area which was
previously and unsuccessfully proposed for designation, the Com-
mission shall determine if the new petition presents significant new
allegations of facts with evidence which tends to establish the allega-
tions. If the petition does not contain such materials, the Commission
may choose not to consider the petition and may return the petition
to the petitioner, with a statement of its findings and a reference to
the record of the previous designation proceedings where the facts
were considered.
(6) The Commission shall notify the person who submits
a petition of any application for a permit received which includes any
area covered by the petition.
(7) The Commission may determine not to process any
petition received in so far as it pertains to lands for which an
administratively complete permit application has been filed and
the first newspaper notice has been published. Based on such a
determination, the Commission may issue a decision on a complete
and accurate permit application and shall inform the petitioner why
the Commission cannot consider the part of the petition pertaining to
the proposed permit area.
(b) Public notice and hearing procedures.
(1) Promptly after a petition is received, the Commission
shall notify the general public of the receipt of the petition by a
newspaper advertisement placed in the locale of the area covered by
the petition. The notice shall be published in the county newspaper of
the largest circulation in the county, for each county of the petitioned
area and in theTexas Register. The Commission shall make copies
of the petition available to the public and shall provide copies of
the petition to other interested governmental agencies, intervenors,
persons with an ownership interest of record in the property, and other
persons known to the Commission to have an interest in the property.
Proper notice to persons with an ownership interest of record in the
property shall comply with the requirements of applicable state law.
(2) The Commission may provide for a hearing or a period
of written comments on completeness of petitions. If a hearing or
comment period on completeness is provided, the Commission shall
inform interested governmental agencies, intervenors, persons with
an ownership interest of record in the property, and other persons
known to the Commission to have an interest in the property of the
opportunity to request to participate in such a hearing or provide
written comments. Proper notice to persons with an ownership
interest of record in the property shall be accomplished by placing a
postage paid notice, addressed as shown in the public record, in the
U.S. Mail. Notice of such a hearing shall be made by a newspaper
advertisement placed in the locale of the area covered by the petition.
The notice shall be published in the county newspaper of the largest
circulation in the county, for each county of the petitioned area and
in the Texas Register. The Commission shall notify the petitioner of
such a hearing by certified mail. On the basis of the Commission’s
review, as well as consideration of all comments, the Commission
shall determine whether the petition is complete.
(3) Promptly after the determination that a petition is
complete, the Commission shall request submissions from the general
public of relevant information by a newspaper advertisement placed
once a week for two consecutive weeks in the locale of the area
covered by the petition, in the county newspaper of the largest
circulation in the county, for each county of the petitioned area, and
in the Texas Register.
(c) Right of intervention. Until three days before the
Commission holds a hearing under §12.81 of this title (relating
to Procedures: Hearing Requirements), any person may intervene
in the proceeding by filing allegations of facts describing how the
designation determination directly affects the intervenor, supporting
evidence, a short statement identifying the petition to which the
allegations pertain, and the intervenor’s name, address and telephone
number.
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(d) Record-keeping procedures. Beginning from the date a
petition is filed, the Commission shall compile and maintain a record
consisting of all documents relating to the petition filed with or
prepared by the Commission. The Commission shall make the record
available to the public for inspection free of charge and for copying
at reasonable cost during all normal hours at the main office of the
Commission. The Commission shall also maintain information at or
near the area in which the petitioned land is located and make this
information available to the public for inspection free of charge and
for copying at reasonable cost during all normal business hours. At
a minimum, this information shall include a copy of the petition.
§12.81. Procedures: Hearing Requirements.
(a) Within 10 months after receipt of a complete petition,
the Commission shall hold a public hearing in the locality of the area
covered by the petition. If all petitioners and intervenors agree, the
hearing need not be held. The Commission may subpoena witnesses
as necessary. The hearing may be conducted with cross-examination
of expert witnesses only. A record of the hearing shall be made
and preserved according to state law. No person shall bear the
burden of proof or persuasion. All relevant parts of the data base
and inventory system and all public comments received during the
public comment period shall be included in the record and considered
by the Commission in its decision on the petition.
(b) The following notice requirements shall apply:
(1) the Commission shall give notice of the date, time,
and location of the hearing to:
(A) local, state and federal agencies which may have
an interest in the decision on the petition;
(B) the petitioner and intervenors; and
(C) any person known by the Commission to have a
property interest in the petitioned area. Proper notice to persons with
an ownership interest of record shall be accomplished by placing a
postage paid notice, addressed as shown in the public record, in the
U.S. mail; and
(2) notice of the hearing shall be sent by certified mail
to petitioners and intervenors, and by regular mail to government
agencies and property owners involved in the proceeding, and
postmarked not less than 30 days before the scheduled date of the
hearing.
(c) The Commission shall notify the general public of the
date, time, and location of the hearing by placing a newspaper
advertisement once a week for 2 consecutive weeks in the locale
of the area covered by the petition and once during the week
prior to the scheduled date of the public hearing. The consecutive
weekly advertisement must begin between 4 and 5 weeks before the
scheduled date of the public hearing.
(d) The Commission may consolidate in a single hearing the
hearings required for each of several petitions which relate to areas
in the same locale.
(e) Prior to designating any land areas as unsuitable for
surface mining operations, the Commission shall prepare a detailed
statement using existing and available information on the potential
coal resources of the area, the demand for coal resources, and the
impact of such designation on the environment, the economy, and
the supply of coal.
(f) In the event that all petitioners and intervenors stipulate
agreement prior to the hearing, the petition may be withdrawn from
consideration.
§12.82. Procedures: Decision.
(a) In reaching its decision, the Commission shall use:
(1) the information contained in the data base and inven-
tory system;
(2) information provided by other governmental agencies;
(3) the detailed statement when it is prepared under
§12.81(e) of this title (relating to Procedures: Hearing Requirements);
and
(4) any other relevant information submitted during the
comment period.
(b) A final written decision shall be issued by the Commis-
sion, including a statement of reasons, within 60 days of completion
of the public hearing, or, if no public hearing is held, then a final
written decision shall be issued within 12 months after receipt of
the complete petition. The Commission shall simultaneously send
the decision by certified mail to the petitioner and intervenors and
by regular mail to all other persons with an ownership interest of
record and persons known to the Commission to have an interest in
the property as evidenced by the hearing registration forms.
(c) The decision of the Commission with respect to a petition,
or the failure of the Commission to act within the time limits set
forth in this section, shall be subject to judicial review by a court
of competent jurisdiction. All relevant portions of the data base,
inventory system, and public comments received during the public
comment period set by the Commission shall be considered and
included in the record of the administrative proceeding.
§12.83. Data Base and Inventory System Requirements.
(a) The Commission has developed a data base and inventory
system which will permit evaluation of whether reclamation is
feasible in areas covered by petitions.
(b) The Commission shall include in the system information
relevant to the criteria in §12.75 of this title (relating to Criteria
for Designating Lands as Unsuitable), including, but not limited
to, information received from the United States Fish and Wildlife
Service, the State Historic Preservation Officer, and the agency
administering §127 of the Clean Air Act, as amended (42 U.S.C.
7470 et seq.).
(c) The Commission shall add to the data base and inventory
system information:
(1) on potential coal resources of the state, demand for
those resources, the environment, the economy and the supply of
coal, sufficient to enable the Commission to prepare the statements
required by §12.81(c) of this title (relating to Procedures: Hearing
Requirements); and
(2) that becomes available from petitions, publications,




(1) make the information in the data base and inventory
system developed under §12.83 of this title (relating to Data Base
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and Inventory System Requirements) available to the public for
inspection free of charge and for copying at reasonable cost, except
that specific information relating to location of properties proposed
to be nominated to, or listed in, the National Register of Historic
Places need not be disclosed if the Commission determines that the
disclosure of such information could create a risk of destruction or
harm to such properties; and
(2) provide information to the public on the petition
procedures necessary to have an area designated as unsuitable for
all or certain types of surface coal mining operations or to have
designations terminated and describe how the inventory and data base
system can be used.
§12.85. Responsibility for Implementation.
(a) The Commission shall not issue permits which are
inconsistent with designations made pursuant to this Program.
(b) The Commission shall maintain a map or other unified
and cumulative record of areas designated as unsuitable for all or
certain types of surface coal mining operations.
(c) Information regarding designations shall be subject to
the Texas Open Records Act (Texas Government Code, Chapter
552), excepting proprietary information on the chemical and physical
properties of the coal.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
Issued in Austin, Texas, on December 20, 1996.
TRD-9618456
Mary Ross McDonald
Deputy General Counsel, Office of General Counsel
Railroad Commission of Texas
Earliest possible date of adoption: February 10, 1997
For further information, please call: (512) 463-7008
♦ ♦ ♦
Subchapter G. Surface Coal Mining and Recla-
mation Operations, Permits, and Coal Exploration
Procedures Systems
General Requirements for Permit and Exploration
Procedure Systems Under Regulatory Programs
16 TAC §12.100, §12.102
The new sections are proposed under the Texas Natural
Resources Code, §134.013, which authorizes the Commission
to adopt and amend rules pertaining to surface coal mining and
reclamation operations.
The following is the statute, article, or code affected by the
proposed new sections: §§12.100, 12.102, Texas Natural
Resources Code, Chapter 134.
§12.100. Responsibilities.
(a) Persons seeking to engage in surface coal mining and
reclamation operations must submit an application for and obtain
a permit for those operations in accordance with this subchapter
(relating to Surface Coal Mining and Reclamation Operations Permits
and Coal Exploration Procedures Systems). Persons seeking to
conduct coal exploration must first file the notice of intention or
obtain approval of the Commission as required under §§12.109
through 12.115 of this title (relating to General Requirements for
coal Exploration).
(b) The Commission shall review each application for explo-
ration approval and for a permit, approve or disapprove each permit
application or exploration application, and issue, condition, suspend,
or revoke exploration approval, permits, renewals, or revised permits
under an approved regulatory program.
(c) The applicant for a permit, renewal, or revision of a
permit shall have the burden of establishing that the application is
in compliance with all of the requirements of the Commission.
§12.102. Coordination with Requirements under Other Laws.
The Commission shall, to avoid duplication, provide for the coordi-
nation of review and issuance of permits for surface coal mining and
reclamation operations with:
(1) any other federal or state permit process applicable to
those operations including, at a minimum, permits required under the:
(A) Clean Water Act, as amended (33 U.S.C. 1251 et
seq.); and
(B) Clean Air Act, as amended (42 U.S.C. 7401 et
seq.);
(2) the requirements of any water-quality management
plans which have been approved by the administrator of the United
States Environmental Protection Agency under Sections 208 or 303(c)
and 303(e) of the Clean Water Act, as amended, (33 U.S.C. 1288,
1313(c) and 1313(e)); and
(3) the applicable requirements of the Endangered Species
Act of 1973, as amended, (16 U.S.C. 1531 et seq.); the Fish and
Wildlife Coordination Act, as amended, (16 U.S.C. 661 et seq.); the
Migratory Bird Treaty Act of 1918, as amended, (16 U.S.C. 703 et
seq.); the National Historic Preservation Act of 1966, as amended (16
U.S.C. 470 et seq.); and the Bald Eagle Protection Act, as amended,
(16 U.S.C. 668a).
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
Issued in Austin, Texas, on December 20, 1996.
TRD-9618457
Mary Ross McDonald
Deputy General Counsel, Office of General Counsel
Railroad Commission of Texas
Earliest possible date of adoption: February 10, 1997
For further information, please call: (512) 463-7008
♦ ♦ ♦
General Requirements for Permits and Permit Ap-
plications
16 TAC §§12.103-12.108
The new sections are proposed under the Texas Natural
Resources Code, §134.013, which authorizes the Commission
to adopt and amend rules pertaining to surface coal mining and
reclamation operations.
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The following is the statute, article, or code affected by the
proposed new sections: §§12.103 - 12.108, Texas Natural
Resources Code, Chapter 134.
§12.103. General Requirements for Permits: Operators.
Except as provided for in §12.104 of this title (relating to Continued
Operation Under Interim Permits) on and after 8 months from the
date of state program approval, no person shall engage in or carry
out surface coal mining and reclamation operations on non-federal or
non-Indian lands within the state, unless that person has first obtained
a valid permit issued by the Commission.
§12.104. Continued Operation under Interim Permits.
A person conducting surface coal mining operations, under a permit
issued or amended by the Commission in accordance with its
requirements and those of Section 502 of the Federal Act, may
conduct these operations beyond the period prescribed in §12.103 of
this title (relating to General Requirements for Permits – Operators),
if:
(1) timely and complete application for a permit has been
made to the Commission in accordance with the provisions of the Act
and this subchapter (relating to Surface Coal Mining and Reclamation
Operations Permits and Coal Exploration Procedures Systems);
(2) the Commission has not yet rendered an initial deci-
sion with respect to such application; and
(3) the operations are conducted in compliance with all
terms and conditions of the interim permit, the requirements of the
Act and this chapter (relating to Coal Mining Regulations).
§12.105. Compliance with Permits.
All persons shall conduct surface coal mining and reclamation
operations under permits issued pursuant to this subchapter (relating
to Surface Coal Mining and Reclamation Operations Permits and Coal
Exploration Procedures Systems) and shall comply with the terms
and conditions of the permit and the requirements of the Act and this
chapter (relating to Coal Mining Regulations).
§12.106. Permit Application Filing Deadlines.
(a) Initial implementation.
(1) Not later than 2 months following approval of the
state program by the Secretary, regardless of litigation contesting that
approval, each person who conducts or expects to conduct surface
coal mining and reclamation operations after the expiration of 8
months from that approval shall file an application for a permit for
those operations.
(2) Applications for those operations which are not filed
within the time required by paragraph (1) of this subsection shall be
deemed applications filed under subsection (b)(1) of this section.
(b) Filing deadlines after initial implementation.
(1) General. Each person who conducts or expects to
conduct new surface coal mining and reclamation operations shall
file a complete application for a permit for those operations at least
8 months prior to the projected commencement of operations where
no special problems are anticipated.
(2) Renewal of valid permits. An application for renewal
of a permit shall be filed with the Commission at least 180 days
before the expiration of the permit involved.
(3) Revisions of permits. Any application for revision of
a permit shall be filed with the Commission at least 180 days before
the date on which the permittee expects to revise surface coal mining
or reclamation operations.
(4) Succession to rights granted under prior permits. Any
application for a new permit required for a person succeeding by
transfer, sale, or assignment of rights granted under a permit shall be
filed with the Commission not later than 30 days after that succession
is approved by the Commission.
§12.107. Permit Applications: General Requirements for Format
and Contents.
(a) Applications for permits to conduct surface coal mining
and reclamation operations shall be filed in the format required by
the Commission. The application shall be complete and include, at a
minimum: for surface mining activities, all the applicable information
required under §§12.116 through 12.123, 12.124 through 12.138, and
12.139 through 12.154 of this title (relating to Surface Mining Permit
Applications – Minimum Requirements for Legal, Financial, Com-
pliance, and Related Information, to Surface Mining Permit Appli-
cations – Minimum Requirements for Information on Environmental
Resources, and to Surface Mining Permit Applications – Minimum
Requirements for Reclamation and Operation Plan); for underground
mining activities, all the information required under §§12.155 through
12.163, 12.170 through 12.184, and 12.185 through 12.199 of this ti-
tle (relating to Underground Mining Permit Applications – Minimum
Requirements for Legal, Financial, Compliance, and Related Infor-
mation, to Underground Mining Permit Applications – Minimum Re-
quirements for Information on Environmental Resources, and to Un-
derground Mining Permit Applications – Minimum Requirements for
Reclamation and Operation Plan); and, for special types of surface
coal mining and reclamation operations, all the information required
under §§12.200 through 12.205 of this title (relating to Requirements
for Permits for Special Categories of Mining).
(b) Information set forth in the application shall be current,
presented clearly and concisely, and supported by appropriate refer-
ences to technical and other written material available to the Com-
mission.
(c) All technical data submitted in the application shall be
accompanied by:
(1) names of persons or organizations which collected and
analyzed such data;
(2) dates of the collection and analyses; and
(3) descriptions of methodology used to collect and ana-
lyze the data.
(d) Technical analyses shall be planned by or under the
direction of a professional qualified in the subject to be analyzed.
(e) The application shall contain the name, address and
position of officials of each private or academic research organization
or governmental agency consulted by the applicant in preparation
of the application for information on land uses, soils, geology,
vegetation, fish and wildlife, water quantity and quality, air quality,
and archeological, cultural, and historic features.
(f) Maps and plans shall meet the following general require-
ments:
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(1) maps submitted with applications shall be presented
in a consolidated format, to the extent possible, and shall include all
the types of information that are set forth on topographic maps of
the U.S. Geological Survey of the 1:24,000 scale series. Maps of
the permit area shall be at a scale of 1:6,000 or larger. Maps of the
remainder of the mine plan area and the adjacent areas shall clearly
show the lands and waters within those areas and be in a scale of
1:24,000 or larger; and
(2) all maps and plans submitted with the application shall
distinguish among each of the phases during which surface coal
mining operations were or will be conducted at any place within the
mine plan area. At a minimum, distinctions shall be clearly shown
among those portions of the mine plan area in which surface coal
mining operations occurred:
(A) prior to August 3, 1977;
(B) after August 3, 1977, and prior to either:
(i) May 3, 1978; or
(ii) in the case of an applicant or operator which
obtained a small operator’s exemption under 30 CFR 710.12, January
1, 1979;
(C) after May 3, 1978 (or January 1, 1979, for persons
who received a small operator’s exemption) and prior to state program
approval; and
(D) After the estimated date of issuance of a permit
by the Commission.
(g) Applications for permits shall be verified under oath, by
a responsible official of the applicant, that the information contained
in the application is true and correct to the best of the official’s
information and belief.
§12.108. Permits Fees.
(a) Each application for a surface coal mining and reclama-
tion permit or renewal or revision of a permit shall be accompanied
by a fee. The initial application fee and the application fee for re-
newal of a permit may be paid in equal annual installments during
the term of the permit. The fee schedule is as follows:
(1) application for a permit $5,000.
(2) application for revision of a permit $500.
(3) application for renewal of a permit $3,000.
(b) In addition to application fees required by this section,
each permittee shall pay to the Commission an annual fee in the
amount of $120 for each acre of land within the permit area on which
the permittee actually conducted operations for the removal of coal
and lignite during the calendar year. The total amount of this fee is
due and payable not later than March 15th of the year following the
year of removal operations.
(c) Fees paid to the Commission under this section shall be
deposited in the state treasury and credited to the general revenue
fund.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
Issued in Austin, Texas, on December 20, 1996.
TRD-9618458
Mary Ross McDonald
Deputy General Counsel, Office of General Counsel
Railroad Commission of Texas
Earliest possible date of adoption: February 10, 1997
For further information, please call: (512) 463-7008
♦ ♦ ♦
General Requirements for Coal Exploration
16 TAC §§12.109-12.115
The new sections are proposed under the Texas Natural
Resources Code, §134.013, which authorizes the Commission
to adopt and amend rules pertaining to surface coal mining and
reclamation operations.
The following is the statute, article, or code affected by the
proposed new sections: §§12.109 - 12.115, Texas Natural
Resources Code, Chapter 134.
§12.109. Scope.
This section and §§12.110 through 12.115 of this title (relating to
General Requirements for Coal Exploration) establish the minimum
requirements for the Secretary’s approval of regulatory program coal
exploration procedures, and apply to the Commission and to any
person who conducts or seeks to conduct coal exploration outside of
the permit area.
§12.110. General Requirements: Exploration of less than 250 Tons.
(a) Any person who intends to conduct coal exploration
during which less than 250 tons of coal will be removed in the area
to be explored shall, prior to conducting the exploration, file with the
Commission a written notice of intention to explore.
(b) The notice shall include:
(1) the name, address, and telephone number of the person
seeking to explore;
(2) the name, address, and telephone number of the
representative who will be present at and responsible for conducting
the exploration activities;
(3) a precise description and map, at a scale of 1:24,000
or larger, of the exploration area;
(4) a statement of the period of intended exploration;
(5) if the surface is owned by a person other than the
person who intends to explore, a description of the basis upon which
the person who will explore claims the right to enter such area for
the purpose of conducting exploration and reclamation; and
(6) a description of the practices proposed to be followed
to protect the environment from adverse impacts as a result of the
exploration activities.
(c) Any person who conducts coal exploration activities
pursuant to this section which substantially disturb the natural
land surface shall comply with §§12.325 through 12.328 of this
title (relating to Permanent Program Performance Standards – Coal
Exploration).
(d) The Commission shall, except as otherwise provided in
§12.115 of this title (relating to Public Availability of Information),
place such notices on public file and make them available for public
inspection and copying.
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§12.111. General Requirements: Exploration of More than 250
Tons.
Any person who intends to conduct coal exploration outside a
permit area during which more than 250 tons of coal will be
removed or which will take place on lands designated as unsuitable
for surface mining under Subchapter F of this chapter (relating
to Lands Unsuitable for Mining) shall, prior to conducting the
exploration, submit an application and obtain the written approval
of the Commission, in accordance with the following:
(1) Contents of application for approval. Each application
for approval shall contain, at a minimum, the following information:
(A) the name, address, and telephone number of the
applicant;
(B) the name, address, and telephone number of
the representative of the applicant who will be present at and be
responsible for conducting the exploration;
(C) an exploration and reclamation operations plan,
including:
(i) a narrative description of the proposed explo-
ration area, cross-referenced to the map required under subparagraph
(E) of this paragraph, including surface topography; geological, sur-
face water, and other physical features; vegetative cover, the distri-
bution and important habitats of fish, wildlife, and plants, including,
but not limited to, any endangered or threatened species listed pur-
suant to the Endangered Species Act of 1973 (16 U.S.C. 1531 et
seq.); cultural or historic resources listed on or eligible for listing
on the National Register of Historic Places; known archeological re-
sources located within the proposed exploration area; and any other
information which the Commission may require regarding known or
unknown historic or archeological resources;
(ii) a narrative description of the methods to be
used to conduct coal exploration and reclamation, including, but not
limited to, the types and uses of equipment, drilling, blasting, road or
other access route construction, and excavated earth and other debris
disposal activities;
(iii) an estimated timetable for conducting and
completing each phase of the exploration and reclamation;
(iv) the estimated amounts of coal to be removed
and a description of the methods to be used to determine those
amounts; and
(v) a description of the measures to be used to com-
ply with the applicable requirements of §§12.325 through 12.328 of
this title (relating to Permanent Program Performance Standards –
Coal Exploration);
(D) the name and address of the owner of record of
the surface land and of the subsurface mineral estate of the area to
be explored;
(E) a map at a scale of 1:24,000 or larger, showing the
areas of land to be substantially disturbed by the proposed exploration
and reclamation. The map shall specifically show existing roads,
occupied dwellings, and pipelines; proposed location of trenches,
roads, and other access routes and structures to be constructed;
the location of land excavations to be conducted, water or coal
exploratory holes and wells to be drilled or altered, earth or debris
disposal areas; existing bodies of surface water; historic, topographic,
cultural and drainage features; the habitats of any endangered or
threatened species listed pursuant to the Endangered Species Act of
1973 (16 U.S.C. 1531 et seq.);
(F) if the surface is owned by a person other than the
applicant, a description of the basis upon which the applicant claims
the right to enter that land for the purpose of conducting exploration
and reclamation; and
(G) a statement of why extraction of more than 250
tons of coal is necessary for exploration.
(2) Public notice and opportunity to comment. Public
notice of the application and opportunity to comment shall be
provided as follows:
(A) at the same time a complete application is filed
with the Commission, public notice of the filing of the application
with the Commission shall be published in a newspaper of general
circulation in the county or counties of the proposed exploration area;
(B) the public notice shall state the name and business
address of the person seeking approval, the date of filing of
the application, the address of the Commission at which written
comments on the application may be submitted, the closing date of the
comment period, and a description of the general area of exploration;
and
(C) any person with an interest which is or may be
adversely affected shall have the right to file written comments on
the application within 30 days of the posting of the above notice.
§12.112. Applications: Approval or Disapproval of Exploration of
More than 250 Tons.
(a) The Commission shall act upon a completed application
for approval within 45 days of the date of submission.
(b) The Commission shall approve a complete application
filed in accordance with §§12.109 through 12.111, this section,
and §§12.113 through 12.115 of this title (relating to General
Requirements for Coal Exploration), if it finds, in writing, that
the applicant has demonstrated that the exploration and reclamation
described in the application:
(1) will be conducted in accordance with the Act,
§§12.109 through 12.111, this section, and §§12.113 through 12.115
of this title (relating to General Requirements for Coal Exploration)
and §§12.325 through 12.328 of this title (relating to Permanent
Program Performance Standards – Coal Exploration);
(2) will not jeopardize the continued existence of an
endangered or threatened species listed pursuant to Section 4 of the
Endangered Species Act of 1973 (16 U.S.C. 1533) or result in the
destruction or adverse modification of critical habitat of those species;
and
(3) will not adversely affect any cultural resources or
districts, sites, buildings, structures, or objects listed or eligible for
listing on the National Register of Historic Places, unless the proposed
exploration has been approved by both the Commission and the
agency with jurisdiction over such matters.
(c) Each approval issued by the Commission shall contain
conditions necessary to ensure that the exploration and reclamation
will be conducted in compliance with the Act, §§12.109 through
12.111, this section, §§12.113 through 12.115 of this title (relating to
General Requirements for Coal Exploration), and §§12.325 through
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12.328 of this title (relating to Permanent Program Performance
Standards – Coal Exploration).
§12.113. Applications: Notice and Hearing for Exploration of More
than 250 Tons.
(a) The Commission shall notify the applicant and the
appropriate local government officials, in writing, of its decision
to approve or disapprove the application. If the application is
disapproved, the notice to the applicant shall include a statement
of the reason, for disapproval. The Commission shall provide public
notice of approval or disapproval of each application, by publication
in a newspaper of general circulation in the general vicinity of the
proposed operations.
(b) Any persons with interests which are or may be adversely
affected by a decision of the Commission pursuant to subsection (a) of
this section, shall have the opportunity for administrative and judicial
review as set forth in §§12.222 and 12.223 of this title (relating to
Administrative and Judicial Review of Decisions by Commission on
Permit Applications).
§12.114. Coal Exploration Compliance Duties.
(a) All coal exploration and reclamation which substantially
disturbs the natural land surface or which removes more than 250 tons
of coal shall be conducted in accordance with the coal exploration
requirements of the Act, §§12.109 through 12.113, this section, and
§12.115 of this title (relating to General Requirements for Coal
Exploration) and §§12.325 through 12.328 of this title (relating to
Permanent Program Performance Standards – Coal Exploration), and
any conditions on approval for exploration and reclamation imposed
by the Commission.
(b) Any person who conducts any coal exploration in vio-
lation of §134.014 of the Act, the provisions of §§12.109 through
12.113, this section, and §12.115 of this title (relating to General Re-
quirements for Coal Exploration) or §§12.325 through 12.328 of this
title (relating to Permanent Program Performance Standards – Coal
Exploration), shall be subject to the provisions of §§134.174 through
134.181 of the Act, and Subchapter L of this chapter (relating to Per-
manent Program Inspection and Enforcement Procedures).
§12.115. Public Availability of Information.
(a) Except as provided in subsection (b) of this section,
all information submitted to the Commission under this section
and §§12.109 through 12.114 of this title (relating to General
Requirements for Coal Exploration) shall be made available for public
inspection and copying at the local offices of the Commission closest
to the exploration area.
(b) Confidentiality shall be governed as follows:
(1) the Commission shall not make information available
for public inspection if the person submitting it requests in writing, at
the time of submission, that it not be disclosed and the Commission
determines that the information is confidential.
(2) the Commission shall determine that information is
confidential only if it concerns trade secrets or is privileged commer-
cial or financial information which relates to the competitive rights
of the person intending to conduct coal exploration.
(3) information requested to be held as confidential under
this section shall not be made publicly available until after notice
and opportunity to be heard is afforded both persons seeking and
opposing disclosure of the information.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
Issued in Austin, Texas, on December 20, 1996.
TRD-9618459
Mary Ross McDonald
Deputy General Counsel, Office of General Counsel
Railroad Commission of Texas
Earliest possible date of adoption: February 10, 1997
For further information, please call: (512) 463-7008
♦ ♦ ♦
Surface Mining Permit Applications-Minimum Re-
quirements for Legal, Financial, Compliance, and
Related Information
16 TAC §§12.116-12.123
The new sections are proposed under the Texas Natural
Resources Code, §134.013, which authorizes the Commission
to adopt and amend rules pertaining to surface coal mining and
reclamation operations.
The following are the statute, article, or code affected by the
proposed new sections: §§12.116 - 12.123, Texas Natural
Resources Code, Chapter 134.
§12.116. .
An application filed after the adoption of this rule shall contain the
following information, except that the submission of a social security
number is voluntary:
(1) a statement as to whether the applicant is a corpora-
tion, partnership, single proprietorship, association, or other identified
business entity;
(2) the name, address, telephone number and, as appli-
cable, social security number and employer identification number of
the:
(A) applicant;
(B) applicant’s resident agent; and
(C) person who will pay the abandoned mine recla-
mation fee;
(3) for each person who owns or controls the applicant
under the definition of "owned or controlled" and "owns or controls"
in §12.3 of this title (relating to Definitions), as applicable:
(A) the person’s name, address, social security num-
ber and employer identification number;
(B) the person’s ownership or control relationship
to the applicant, including percentage of ownership and location in
organizational structure;
(C) the title of the person’s position, date position was
assumed, and when submitted under §12.221 of this title (relating to
Conditions of Permits: Environment, Public Health, and Safety), date
of departure from the position;
(D) each additional name and identifying number,
including employer identification number, federal or state permit
number, and MSHA number with date of issuance, under which the
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person owns or controls, or previously owned or controlled, a surface
coal mining and reclamation operation in the United States within the
five years preceding the date of the application; and
(E) the application number or other identifier of, and
the regulatory authority for, any other pending surface coal mining
operation permit application filed by the person in any state in the
United States;
(4) for any surface coal mining operation owned or
controlled by either the applicant or by any person who owns or
controls the applicant under the definition of "owned or controlled"
and "owns or controls" in §12.3 of this title (relating to Definitions),
the operation’s:
(A) name, address, identifying numbers, including
employer identification number, federal or state permit number and
MSHA number, the date of issuance of the MSHA number, and the
regulatory authority; and
(B) ownership or control relationship to the applicant,
including percentage of ownership and location in organizational
structure;
(5) the name and address of each legal or equitable owner
of record of the surface and mineral property to be mined, each holder
of record of any leasehold interest in the property to be mined, and
any purchaser of record under a real estate contract for the property
to be mined;
(6) the name and address of each owner of record (as
reflected in the tax records of the county where the land is located)
of all property, surface and subsurface, contiguous to any part of the
proposed permit area;
(7) the Mine Safety and Health Administration (MSHA)
numbers for all mine-associated structures that require MSHA ap-
proval;
(8) a statement of all lands, interest in lands, options,
or pending bids on interests held or made by the applicant for
lands contiguous to the area described in the permit application.
If requested by the applicant, any information required by this
subsection which is not on public file pursuant to state law shall be
held in confidence by the Commission pursuant to §12.210 of this title
(relating to Public Availability of Information in Permit Applications
on file with the Commission);
(9) after an applicant is notified that his or her applica-
tion is approved, but before the permit is issued, the applicant shall,
as applicable, update, correct or indicate that no change has occurred
in the information previously submitted under paragraphs (1) through
(4) of this section;
(10) the applicant shall submit the information required
by this section in any prescribed format that is issued;
(11) a statement of whether the applicant or any sub-
sidiary, affiliate, or persons controlled by or under common control
with the applicant has:
(A) had a federal or state coal mining permit sus-
pended or revoked in the 5 years preceding the date of submission
of the application; or
(B) forfeited a performance bond or similar security
deposited in lieu of bond;
(12) a brief explanation of the facts involved if any such
suspension, revocation, or forfeiture referred to in paragraph (11)(A)
and (B) of this section has occurred, including:
(A) identification number and date of issuance of the
permit, and the date and amount of bond or similar security;
(B) identification of the authority that suspended or
revoked the permit or forfeited the bond and the stated reasons for
the action;
(C) the current status of the permit, bond, or similar
security involved;
(D) the date, location, and type of any administrative
or judicial proceedings initiated concerning the suspension, revoca-
tion, or forfeiture; and
(E) the current status of the proceedings;
(13) for any violations of a provision of the Act, Federal
Act, or of any law, rule or regulation of the United States, or of
any state law, rule or regulation enacted pursuant to federal law,
rule or regulation pertaining to air or water environmental protection
incurred in connection with any surface coal mining operation, a list
of all violation notices received by the applicant during the three-
year period preceding the application date, and a list of all unabated
cessation orders and unabated air- and water-quality violation notices
received prior to the date of the application by any surface coal mining
and reclamation operation owned or controlled by either the applicant
or by any person who owns or controls the applicant. For each
violation notice or cessation order reported, the lists shall include the
following information, as applicable:
(A) any identifying numbers for the operation, includ-
ing the federal or state permit number and MSHA number, the dates
of issuance of the violation notice and MSHA number, the name of
the person to whom the violation notice was issued, and the name of
the issuing regulatory authority, department or agency;
(B) a brief description of the violation alleged in the
notice;
(C) the date, location, and type of any administrative
or judicial proceedings initiated concerning the violation, including,
but not limited to, proceedings initiated by any person identified in
paragraph (13) of this section to obtain administrative or judicial
review of the violation;
(D) the current status of the proceedings and of the
violation notice; and
(E) the actions, if any, taken by any person identified
in paragraph (13) of this section to abate the violation; and
(14) after an applicant is notified that his or her applica-
tion is approved, but before the permit is issued, the applicant shall,
as applicable, update, correct or indicate that no change has occurred
in the information previously submitted under this section.
§12.117. Right of Entry and Operation Information.
(a) Each application shall contain a description of the docu-
ments upon which the applicant bases his or her legal right to enter
and begin surface mining activities in the permit area and whether
that right is the subject of pending litigation. The description shall
identify those documents by type and date of execution, identify the
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specific lands to which the document pertains, and explain the legal
rights claimed by the applicant.
(b) Where the private mineral estate to be mined has been
severed from the private surface estate, the application shall also
provide, for lands within the permit area:
(1) a copy of the written consent of the surface owner to
the extraction of coal by surface mining methods; or
(2) a copy of the document of conveyance that expressly
grants or reserves the right to extract the coal by surface mining
methods; or
(3) if the conveyance does not expressly grant the right
to extract the coal by surface mining methods, documentation that
under the applicable state law, the applicant has the legal authority
to extract the coal by those methods.
(c) Nothing in this section shall be construed to afford the
Commission the authority to adjudicate property title disputes.
§12.118. Relationship to Areas Designated Unsuitable for Mining.
(a) Each application shall contain a statement of available
information on whether the proposed permit area is within an area
designated unsuitable for surface mining activities under §§12.78
through 12.85 of this title (relating to Process for Designating Areas
as Unsuitable for Surface Coal Mining Operations) or under study
for designation in an administrative proceeding.
(b) If an applicant claims the exemption in paragraph (4)(B)
of §12.216 of this title (relating to Criteria for Permit Approval
or Denial), the application shall contain information supporting the
applicant’s assertion that it made substantial legal and financial
commitments before January 4, 1977, concerning the proposed
surface mining activities.
(c) If an applicant proposes to conduct surface mining
activities within 300 feet of an occupied dwelling, the application
shall contain the waiver of the owner of the dwelling as required in
§12.72(f) of this title (relating to Procedures).
§12.119. Permit Term Information.
(a) Each application shall contain the anticipated or actual
starting and termination date of each phase of the surface mining
activities and the anticipated number of acres of land to be affected
for each phase of mining and over the total life of the permit.
(b) If the applicant proposes to conduct the surface mining
activities in excess of 5 years, the application shall contain the
information needed for the showing required under §12.219(a) of
this title (relating to Permit Terms).
§12.120. Personal Injury and Property Damage Insurance Informa-
tion.
Each permit application shall contain either a certificate of liability
insurance or evidence that the self-insurance requirements in §12.311
of this title (relating to Terms and Conditions for Liability Insurance)
are satisfied.
§12.121. Identification of Other Licenses and Permits.
Each application shall contain a list of all other licenses and permits
needed by the applicant to conduct the proposed surface mining
activities. This list shall identify each license and permit by:
(1) type of permit or license;
(2) name and address of issuing authority;
(3) identification numbers of applications for those per-
mits or licenses or, if issued, the identification numbers of the permits
or licenses; and
(4) if a decision has been made, the date of approval or
disapproval by each issuing authority.
§12.122. Identification of Location of Public Office for Filing of
Application.
Each application shall identify, by name and address, the public office
where the applicant will simultaneously file a copy of the complete
application for public inspection.
§12.123. Newspaper Advertisement and Proof of Publication.
A copy of the newspaper advertisement of the application and proof
of publication of the advertisement shall be filed with the Commission
and made a part of the complete application, not later than 4 weeks
after the last date of publication required under §12.207(a) of this
title (relating to Public Notices of Filing of Permit Applications).
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
Issued in Austin, Texas, on December 20, 1996.
TRD-9618460
Mary Ross McDonald
Deputy General Counsel, Office of General Counsel
Railroad Commission of Texas
Earliest possible date of adoption: February 10, 1997
For further information, please call: (512) 463-7008
♦ ♦ ♦
Surface Mining Permit Applications-Minimum Re-
quirements for Information on Environmental
Resources
16 TAC §§12.124-12.138
The new sections are proposed under the Texas Natural
Resources Code, §134.013, which authorizes the Commission
to adopt and amend rules pertaining to surface coal mining and
reclamation operations.
The following is the statute, article, or code affected by the
proposed new sections: §§12.124 - 12.138, Texas Natural
Resources Code, Chapter 134.
§12.124. General Requirements.
Each permit application shall include a description of the existing,
premining environmental resources within the proposed mine plan
area and adjacent areas that may be affected or impacted by the
proposed surface mining activities.
§12.125. General Environmental Resources Information.
Each application shall describe and identify:
(1) the size, sequence, and timing of the subareas of the
mine plan area for which it is anticipated that individual permits for
mining will be requested over the estimated total life of the proposed
surface mining activities; and
(2) the nature of cultural, historic and archeological
resources listed on or eligible for listing on the National Register
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of Historic Places and known archeological sites within the proposed
permit and adjacent areas.
(A) The description shall be based on all available
information, including, but not limited to, information from the State
Historic Preservation Officer and from local archeological, historical,
and cultural preservation agencies.
(B) The Commission may require the applicant to
identify and evaluate important historic and archeological resources
that may be eligible for listing on the National Register of Historic
Places, through:
(i) collection of additional information;
(ii) conduct of field investigation; or
(iii) other appropriate analyses.
§12.126. Description of Hydrology and Geology: General Require-
ments.
(a) Each application shall contain a description of the geol-
ogy, hydrology, and water quality and quantity of all lands within
the proposed mine plan area, the adjacent areas, and the general area.
The description shall include information on the characteristics of all
surface and ground waters within the general area, and any water
which will flow into or receive discharges of water from the general
area. The description shall include geologic information in sufficient
detail to assist in determining:
(1) the probable hydrologic consequences of the operation
upon the quality and quantity of surface and ground water in the
permit and adjacent areas, including the extent to which surface- and
ground-water monitoring is necessary;
(2) all potentially acid- or toxic-forming strata down to
and including the stratum immediately below the lowest coal seam
to be mined; and
(3) whether reclamation as required by this chapter (relat-
ing to Coal Mining Regulations) can be accomplished and whether
the proposed operation has been designed to prevent material damage
to the hydrologic balance outside the permit area.
(b) The description shall be prepared according to this
section and §§12.127 through 12.130 of this title (relating to
Geology Description, to Ground-Water Information, to Surface-Water
Information, and to Alternative Water Supply Information), and
conform to the following:
(1) information on hydrology, water quality and quantity,
and geology related to hydrology of areas outside the proposed mine
plan area and within the general area shall be provided by the Com-
mission, to the extent that this data is available from an appropriate
federal or state agency;
(2) if this information is not available from those agen-
cies, the applicant may gather and submit this information to the
Commission as part of the permit application; and
(3) the permit shall not be approved by the Commission
until this information is made available in the application.
(c) The use of modeling techniques may be included as part
of the permit application, but the same surface- and ground-water
information may be required for each site as when models are not
used.
§12.127. Geology Description.
(a) The description shall include, at a minimum:
(1) a description of the geology of the proposed permit
and adjacent areas, down to and including the deeper of, either the
stratum immediately below the lowest coal seam to be mined, or
any aquifer below the lowest coal seam to be mined which may be
adversely impacted by mining;
(2) the areal and structural geology of the permit and
adjacent areas and other geologic parameters which influence the
required reclamation; and
(3) the occurrence, availability, movement, quantity, and
quality of potentially impacted surface and ground waters.
(b) Analyses of samples collected from test borings, drill
cores, or fresh unweathered, uncontaminated samples from rock
outcrops from the permit area, down to and including the deeper
of either the stratum immediately below the lowest coal seam to be
mined or any aquifer below the lowest coal seam to be mined which
may be adversely impacted by mining shall provide the following
data in the description:
(1) location of subsurface water, if encountered;
(2) logs of drill holes showing the lithologic characteris-
tics, including physical properties and thickness of each stratum and
each coal seam;
(3) chemical analyses identifying those strata that may
contain acid- or toxic-forming or alkalinity-producing materials and
to determine their content, except that the Commission may find that
the analysis for alkalinity-producing material is unnecessary; and
(4) chemical analyses of the coal seam for acid- or toxic-
forming materials, including the total sulfur and pyritic sulfur, except
that the Commission may find that the analysis of pyritic sulfur
content in unnecessary.
(c) If required by the Commission, test borings or core
samplings shall be collected and analyzed to greater depths within
the proposed permit area, or for areas outside the proposed permit
area to provide for evaluation of the impact of the proposed activities
on the hydrologic balance.
(d) An applicant may request that the requirement for a
statement of the results of the test borings or core samplings be
waived by the Commission. The waiver may be granted only if
the Commission makes a written determination that the statement is
unnecessary because other equivalent information is accessible to it
in a satisfactory form.
§12.128. Ground-Water Information.
(a) The application shall contain a description of the ground-
water hydrology for the proposed mine plan and adjacent area,
including, at a minimum:
(1) the depth below the surface and the horizontal extent
of the water table and aquifers;
(2) the lithology and thickness of the aquifers;
(3) known uses of the water in the aquifers and water
table; and
(4) the quality of subsurface water, if encountered.
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(b) The application shall contain additional information
which describes the recharge, storage, and discharge characteristics
of aquifers and the quality and quantity of ground water, according
to the parameters and in the detail required by the Commission.
§12.129. Surface-Water Information.
(a) Surface-water information shall be described, including
the name of the watershed which will receive water discharges, the
location of all surface-water bodies such as streams, lakes, ponds, and
springs, the location of any water discharge into any surface body
of water, and descriptions of surface drainage systems sufficient to
identify, in detail, the seasonal variations in water quantity and quality
within the proposed mine plan and adjacent areas.
(b) Surface-water information shall include:
(1) Minimum, maximum, and average discharge condi-
tions which identify critical low flow and peak discharge rates of
streams sufficient to identify seasonal variations; and
(2) Water-quality data to identify the characteristics of
surface waters in, discharging into, or which will receive flows from
surface or ground water from affected areas within the proposed mine
plan area, sufficient to identify seasonal variations, showing:
(A) total dissolved solids in milligrams per liter;
(B) total suspended solids in milligrams per liter;
(C) acidity;
(D) pH in standard units;
(E) total and dissolved iron in milligrams per liter;
(F) total manganese in milligrams per liter; and
(G) such other information as the Commission deter-
mines is relevant.
§12.130. Alternative Water Supply Information.
The application shall identify the extent to which the proposed
surface mining activities may proximately result in contamination,
diminution, or interruption of an underground or surface source of
water within the proposed mine plan or adjacent areas for domestic,
agricultural, industrial, or other legitimate use. If contamination,
diminution, or interruption may result, then the description shall
identify the alternative sources of water supply that could be
developed to replace the existing sources.
§12.131. Climatological Information.
(a) When requested by the Commission, the application
shall contain a statement of the climatological factors that are
representative of the proposed mine plan area, including:
(1) the average seasonal precipitation;
(2) the average direction and velocity of prevailing winds;
and
(3) seasonal temperature ranges.
(b) The Commission may request such additional data as
deemed necessary to ensure compliance with the requirements of
this subchapter (relating to Surface Coal Mining and Reclamation
Operations Permits and Coal Exploration Procedures Systems).
§12.132. Vegetative Information.
(a) The permit application shall, if required by the Commis-
sion, contain a map that delineates existing vegetative types and a
description of the plant communities within the proposed permit area
and within any proposed reference area. This description shall in-
clude information adequate to predict the potential for reestablishing
vegetation.
(b) When a map or aerial photograph is required, sufficient
adjacent areas shall be included to allow evaluation of vegetation as
important habitat for fish and wildlife for those species of fish and
wildlife identified under §12.133 of this title (relating to Fish and
Wildlife Resources Information).
§12.133. Fish and Wildlife Resources Information.
(a) Resource Information. Each application shall include
fish-and-wildlife resource information for the permit area and adjacent
area.
(1) The scope and level of detail for such information
shall be determined by the Commission in consultation with state and
federal agencies with responsibilities for fish and wildlife and shall
be sufficient to design the protection and enhancement plan required
under §12.144 of this title (relating to Fish and Wildlife Plan).
(2) Site-specific resource information necessary to address
the respective species or habitats shall be required when the permit
area or adjacent area is likely to include:
(A) listed or proposed endangered or threatened
species of plants or animals or their critical habitats listed by the
Secretary under the Endangered Species Act of 1973, as amended
(16 U.S.C. 1531 et seq.), or those species or habitats protected by
similar state statutes;
(B) habitats of unusually high value for fish and
wildlife such as important streams, wetlands, riparian areas, cliffs
supporting raptors, areas offering special shelter or protection,
migration routes, or reproduction and wintering areas; or
(C) other species or habitats identified through agency
consultation as requiring special protection under state or federal law.
(b) Fish and Wildlife Service review. Upon request, the
Commission shall provide the resource information required under
subsection (a) of this section and the protection and enhancement
plan required under §12.144 of this title (relating to Fish and Wildlife
Plan) to the U.S. Department of the Interior, Fish and Wildlife Service
Regional or Field Office for their review. This information shall be
provided within 10 days of receipt of the request from the Service.
§12.134. Soil Resources Information.
(a) The applicant shall provide adequate soil survey informa-
tion for the permit area consisting of the following:
(1) a map delineating different soils;
(2) soil identification;
(3) soil description; and
(4) present and potential productivity of existing soils.
(b) Where the applicant proposes to use selected overburden
materials as a supplement or substitute for topsoil, the application
shall include results of the analyses, trials, and tests required under
§12.335 of this title (relating to Topsoil: Removal).
§12.135. Land-Use Information.
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(a) The application shall contain a statement of the condition,
capability, and productivity of the land within the proposed permit
area, including:
(1) a map and supporting narrative of the uses of the land
existing at the time of the filing of the application. If the premining
use of the land was changed within 5 years before the anticipated
date of beginning the proposed operations, the historic use of the
land shall also be described;
(2) a narrative of land capability and productivity, which
analyzes the land-use description under this section in conjunc-
tion with other environmental resources information required under
§§12.124 through 12.138 of this title (relating to Surface Mining
Permit Applications – Minimum Requirements for Information on
Environmental Resources). The narrative shall provide analyses of:
(A) the capability of the land before any mining to
support a variety of uses, giving consideration to soil and foundation
characteristics, topography, vegetative cover and the hydrology of the
proposed permit area; and
(B) the productivity of the proposed permit area
before mining, expressed as average yield of food, fiber, forage,
or wood products from such lands obtained under high levels
of management. The productivity shall be determined by yield
data or estimates for similar sites based on current data from the
U.S. Department of Agriculture, state agricultural universities or
appropriate state natural resource or agricultural agencies.
(b) The application shall identify whether the proposed mine
plan area has been previously mined, and, if so, include the following
information, if available:
(1) the type of mining method used;
(2) the coal seams or other mineral strata mined;
(3) the extent of coal or other minerals removed;
(4) the approximate dates of past mining; and
(5) the uses of the land preceding mining.
(c) The application shall contain a description of the existing
land uses and land-use classifications under local law, if any, of the
proposed mine plan and adjacent areas.
§12.136. Maps: General Requirements.
The permit application shall include maps showing:
(1) all boundaries of lands and names of present owners
of record of those lands, both surface and subsurface, included in or
contiguous to the permit area;
(2) the boundaries of land within the proposed permit area
upon which the applicant has the legal right to enter and begin surface
mining activities;
(3) the boundaries of all areas proposed to be affected
over the estimated total life of the proposed surface mining activities,
with a description of size, sequence, and timing of the mining of
sub-areas for which it is anticipated that additional permits will be
sought;
(4) the location of all buildings on and within 1,000 feet
of the proposed permit area, with identification of the current use of
the buildings;
(5) the location of surface and subsurface man-made
features within, passing through, or passing over the proposed permit
area, including, but not limited to major electric transmission lines,
pipelines, and agricultural drainage tile fields;
(6) the location and boundaries of any proposed reference
areas for determining the success of revegetation;
(7) the locations of water supply intakes for current users
of surface water flowing into, out of, and within a hydrologic area
defined by the Commission, and those surface waters which will
receive discharges from affected areas in the proposed mine plan
area;
(8) each public road located in or within 100 feet of the
proposed permit area;
(9) the boundaries of any public park and locations of
any cultural or historical resources listed or eligible for listing on the
National Register of Historic Places, and known archeological sites
within the mine plan or adjacent areas;
(10) each public or private cemetery or Indian burial
ground located in or within 100 feet of the proposed permit area;
(11) any land within the proposed mine plan area and
adjacent area which is within the boundaries of any units of the
National System of Trails or the Wild and Scenic Rivers System,
including study rivers designated under Section 5(a) of the Wild and
Scenic Rivers Act; and
(12) other relevant information required by the Commis-
sion.
§12.137. Cross Sections, Maps, And Plans.
(a) The application shall include cross sections, maps, and
plans showing:
(1) elevations and locations of test borings and core
samplings;
(2) elevations and locations of monitoring stations used
to gather data for water quality and quantity, fish and wildlife, and
air quality, if required, in preparation of the application;
(3) nature, depth, and thickness of the coal seams to be
mined, any coal or rider seams above the seam to be mined, each
stratum of the overburden, and the stratum immediately below the
lowest coal seam to be mined;
(4) all coal crop lines and the strike and dip of the coal
to be mined within the proposed mine plan area;
(5) location and extent of known workings of active,
inactive, or abandoned underground mines, including mine openings
to the surface within the proposed mine plan and adjacent areas;
(6) location and extent of subsurface water, if encoun-
tered, within the proposed mine plan and adjacent areas;
(7) location of surface water bodies such as streams, lakes,
ponds, springs, constructed or natural drains, and irrigation ditches
within the proposed mine plan and adjacent areas;
(8) location and extent of existing or previously surface-
mined areas within the proposed mine plan area;
(9) location and dimensions of existing areas of spoil,
waste, and noncoal waste disposal, dams, embankments, other im-
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poundments, and water-treatment and air-pollution control facilities
within the proposed permit area;
(10) location, and depth if available, of gas and oil wells
within the proposed permit area and water wells in the mine plan
area and adjacent area; and
(11) sufficient slope measurements to adequately repre-
sent the existing land surface configuration of the proposed permit
area, measured and recorded according to the following:
(A) each measurement shall consist of an angle of
inclination along the prevailing slope extending 100 linear feet above
and below or beyond the coal outcrop or the area to be disturbed or,
where this is impractical, at locations specified by the Commission;
(B) where the area has been previously mined, the
measurements shall extend at least 100 feet beyond the limits
of mining disturbances, or any other distance determined by the
Commission to be representative of the pre-mining configuration of
the land; and
(C) slope measurements shall take into account natu-
ral variations in slope, to provide accurate representation of the range
of natural slopes and reflect geomorphic differences of the area to be
disturbed.
(b) Maps, plans, and cross sections included in a permit
application which are required by this section shall be prepared
by or under the direction of and certified by a qualified registered
professional engineer or professional geologist, with assistance from
experts in related fields such as land surveying and landscape
architecture and shall be updated as required by the Commission.
§12.138. Prime Farmland Investigation.
(a) The applicant shall conduct a pre-application investiga-
tion of the proposed permit area to determine whether lands within
the area may be prime farmland.
(b) Land shall not be considered as prime farmland where
the applicant can demonstrate one or more of the following:
(1) the land has not been historically used as cropland;
(2) the land within the proposed permit area which has a
slope, as measured pursuant to §12.137(a)(11) of this title (relating
to Cross Sections, Maps, and Plans), of greater than 5 percent. Only
that portion of the land having a slope of greater than 5 percent will
not be considered as prime farmland;
(3) the land is not irrigated or naturally subirrigated, has
no developed water supply that is dependable and of adequate qual-
ity, and the average annual precipitation is 14 inches or less;
(4) other factors exist, such as a very rocky surface or
the land is frequently flooded, which clearly place all land within the
area outside the purview of prime farmland; or
(5) on the basis of a soil survey of lands within the permit
area, there are no soil mapping units which have been designated
prime farmland by the U.S. Natural Resources Conservation Service.
(c) If the investigation establishes that the lands are not prime
farmland, the applicant shall submit with the permit application, a
request for a negative determination which shows that the land for
which the negative determination is sought meets one of the criteria
of subsection (b) of this section.
(d) If the investigation indicates that lands within the pro-
posed permit area may be prime farmland historically used for crop-
land, the applicant shall contact the U.S. Natural Resources Conser-
vation Service to determine if a soil survey exists for those lands
and whether soil mapping units in the permit area have been desig-
nated as prime farmland. If no soil survey has been made for the
lands within the proposed permit area, the applicant shall cause such
a survey to be made. Soil surveys of the detail used by the U.S.
Natural Resources Conservation Service for operational conservation
planning shall be used to identify and locate prime farmland soils.
(1) When a soil survey of lands within the proposed
permit area contains soil mapping units which have been designated
as prime farmland, the applicant shall submit an application in
accordance with §12.201(b) of this title (relating to Prime Farmland)
for such designated land.
(2) When a soil survey of lands within the proposed
permit area contains soil mapping units which have not been
designated as prime farmland after review by the U.S. Natural
Resources Conservation Service, the applicant shall submit a request
for negative determination for non-designated land within the permit
application establishing compliance with subsection (b) of this
section.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
Issued in Austin, Texas, on December 20, 1996.
TRD-9618461
Mary Ross McDonald
Deputy General Counsel, Office of General Counsel
Railroad Commission of Texas
Earliest possible date of adoption: February 10, 1997
For further information, please call: (512) 463-7008
♦ ♦ ♦
Surface Mining Permit Applications-Minimum Re-
quirements for Reclamation and Operation Plan
16 TAC §§12.139-12.154
The new sections are proposed under the Texas Natural
Resources Code, §134.013, which authorizes the Commission
to adopt and amend rules pertaining to surface coal mining and
reclamation operations.
The following is the statute, article, or code affected by the
proposed new sections: §§12.139 - 12.154, Texas Natural
Resources Code, Chapter 134.
§12.139. Operation Plan: General Requirements.
Each application shall contain a description of the mining operations
proposed to be conducted during the life of the mine within the
proposed mine plan area, including, at a minimum, the following:
(1) a narrative description of the type and method of coal
mining procedures and proposed engineering techniques, anticipated
annual and total production of coal, by tonnage, and the major
equipment to be used for all aspects of those operations; and
(2) a narrative explaining the construction, modification,
use, maintenance, and removal of the following facilities (unless
retention of such facilities is necessary for postmining land use
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as specified in §12.133 of this title (relating to Fish and Wildlife
Resources Information):
(A) dams, embankments, and other impoundments;
(B) overburden and topsoil handling and storage areas
and structures;
(C) coal removal, handling, storage, cleaning, and
transportation areas and structures;
(D) spoil, coal processing waste, and noncoal waste
removal, handling, storage, transportation, and disposal areas and
structures;
(E) mine facilities; and
(F) water- and air-pollution control facilities.
§12.140. Operation Plan: Existing Structures.
(a) Each application shall contain a description of each
existing structure proposed to be used in connection with or to
facilitate the surface coal mining and reclamation operation. The
description shall include:
(1) location;
(2) plans of the structure which describe its current
condition;
(3) approximate dates on which construction of the exist-
ing structure was begun and completed; and
(4) a showing, including relevant monitoring data or other
evidence, whether the structure meets the performance standards
of Subchapter K of this chapter (relating to Permanent Program
Performance Standards).
(b) Each application shall contain a compliance plan for
each existing structure proposed to be modified or reconstructed for
use in connection with or to facilitate the surface coal mining and
reclamation operation. The compliance plan shall include:
(1) design specifications for the modification or recon-
struction of the structure to meet the design and performance stan-
dards of Subchapter K of this chapter (relating to Permanent Program
Performance Standards);
(2) a construction schedule which shows dates for begin-
ning and completing interim steps and final reconstruction;
(3) provisions for monitoring the structure during and af-
ter modification or reconstruction to ensure that the performance stan-
dards of Subchapter K of this chapter (relating to Permanent Program
Performance Standards) are met; and
(4) a showing that the risk of harm to the environment
or to public health or safety is not significant during the period of
modification or reconstruction.
§12.141. Operation Plan: Blasting.
Each application shall contain a blasting plan for the proposed permit
area, explaining how the applicant will comply with the requirements
of §§12.357 through 12.360 and 12.362 of this title (relating to Use
of Explosives: General Requirements, to Use of Explosives: Pre-
Blasting Survey, to Use of Explosives: Blasting Schedule, to Use of
Explosives: Control of Adverse Effects, and to Use of Explosives:
Records of Blasting Operations) and including the following:
(1) types and approximate amounts of explosives to be
used for each type of blasting operation to be conducted;
(2) description of procedures and plans for recording and
retention of information on the following during blasting:
(A) drilling patterns, including size, number, depths,
and spacing of holes;
(B) charge and packing of holes;
(C) types of fuses and detonation controls; and
(D) sequence and timing of firing holes;
(3) description of blasting warning and site access control
equipment and procedures;
(4) description of types, capabilities, sensitivities, and
locations of use of any blast monitoring equipment and procedures
proposed to be used;
(5) description of plans for recording and reporting to the
Commission the results of pre-blasting surveys, if required;
(6) description of unavoidable hazardous conditions for
which deviations from the blasting schedule will be needed under
§12.360 of this title (relating to Use of Explosives: Control of
Adverse Effects);
(7) description of limitations the applicant will meet with
regard to ground vibrations and airblast, and the bases for those
limitations; and
(8) description of methods to be applied in controlling the
adverse effects of blasting operations.
§12.142. Operation Plan: Maps and Plans.
Each application shall contain maps and plans of the proposed mine
plan and adjacent areas as follows:
(1) The maps and plans shall show the lands proposed to
be affected throughout the operation and any change in a facility or
feature to be caused by the proposed operations, if the facility or
feature was shown under §§12.136 and 12.137 of this title (relating
to Maps: General Requirements, and to Cross Sections, Maps, and
Plans).
(2) The following shall be shown for the proposed permit
area unless specifically required for the mine plan area or adjacent
area by the requirements of this section:
(A) buildings, utility corridors and facilities to be
used;
(B) the area of land to be affected within the proposed
mine plan area, according to the sequence of mining and reclamation;
(C) each area of land for which a performance bond
or other equivalent guarantee will be posted under Subchapter J of
this chapter (relating to Bond and Insurance Requirements for Surface
Coal Mining and Reclamation Operations);
(D) each coal storage, cleaning and loading area;
(E) each topsoil, spoil, coal waste, and noncoal waste
storage area;
(F) each water diversion, collection, conveyance,
treatment, storage, and discharge facility to be used;
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(G) each air-pollution collection and control facility;
(H) each source of waste and each waste-disposal
facility relating to coal processing or pollution control;
(I) each facility to be used to protect and enhance fish
and wildlife and related environmental values;
(J) each explosive storage-and-handling facility; and
(K) location of each sedimentation pond, permanent
water impoundment, coal processing waste bank, and coal processing
waste dam and embankment, in accordance with §12.145 of this title
(relating to Reclamation Plan: General Requirements), and fill area
for the disposal of excess spoil in accordance with §12.153 of this
title (relating to Disposal of Excess Spoil).
(3) Maps, plans, and cross sections required under para-
graph (2)(D), (E), (F), (J), and (K) of this section shall be prepared
by, or under the direction of and certified by a qualified registered
professional engineer, or professional geologist, with assistance from
experts in related fields such as land surveying and landscape archi-
tecture, except that:
(A) maps, plans and cross-sections for sedimentation
ponds may only be prepared by a qualified registered professional
engineer; and
(B) maps, plans, and cross-sections of spoil disposal
facilities may only be prepared by a qualified registered professional
engineer.
§12.143. Air Pollution Control Plan.
(a) For all surface mining activities with projected production
rates exceeding 1million tons of coal per year and located west of
the 100th meridian west longitude, the application shall contain an
air pollution control plan which includes the following:
(1) an air-quality monitoring program to provide sufficient
data to evaluate the effectiveness of the fugitive-dust control practices
proposed under paragraph (2) of this subsection to comply with
federal and state air-quality standards; and
(2) a plan for fugitive-dust control practices as required
under §12.379 of this title (relating to Air Resources Protection).
(b) For all other surface mining activities the application shall
contain an air-pollution control plan which includes the following:
(1) an air-quality monitoring program, if required by the
Commission, to provide sufficient data to evaluate the effectiveness
of the fugitive-dust control practices under subsection (b)(2) of
this section to comply with applicable federal and state air-quality
standards; and
(2) a plan for fugitive-dust control practices, as required
under §12.379 of this title (relating to Air Resources Protection).
§12.144. Fish and Wildlife Plan.
Protection and enhancement plan. Each application shall contain a
description of how, to the extent possible using the best technology
currently available, the operator will minimize disturbances and
adverse impacts on fish and wildlife and related environmental
values, including compliance with the Endangered Species Act,
during the surface coal mining and reclamation operations, and how
enhancement of these resources will be achieved, where practicable.
This description shall:
(1) be consistent with the requirements of §12.380 of
this title (relating to Protection of Fish, Wildlife, and Related
Environmental Values);
(2) apply, at a minimum, to species and habitats identified
under §12.133(a) of this title (relating to Fish and Wildlife Resources
Information); and
(3) include:
(A) protective measures that will be used during the
active mining phase of operation. Such measures may include the
establishment of buffer zones, the selective location and special
design of haul roads and power lines, and the monitoring of surface-
water quality and quantity; and
(B) enhancement measures that will be used during
the reclamation and postmining phase of operation to develop aquatic
and terrestrial habitat. Such measures may include restoration of
streams and other wetlands, retention of ponds and impoundments,
establishment of vegetation for wildlife food and cover, and the
placement of perches and nest boxes. Where the plan does not include
enhancement measures, a statement shall be given explaining why
enhancement is not practicable.
§12.145. Reclamation Plan: General Requirements.
(a) Each application shall contain a plan for reclamation
of the lands within the proposed permit area, showing how the
applicant will comply with §§134.091 through 134.109 of the Act
and Subchapter K of this chapter (relating to Permanent Program
Performance Standards). The plan shall include, at a minimum, all
information required under this section and §§12.146 through 12.154
of this title (relating to Reclamation Plan: Protection of Hydrologic
Balance, to Reclamation Plan: Postmining Land Uses, to Reclamation
Plan: Ponds, Impoundments, Banks, Dams, and Embankments, to
Reclamation Plan: Surface Mining Near Underground Mining, to
Diversions, to Protection of Public Parks and Historic Places, to
Relocation or Use of Public Roads, to Disposal of Excess Spoil,
and to Road Systems and Support Facilities).
(b) Each plan shall contain the following information for the
proposed permit area:
(1) a detailed timetable for the completion of each major
step in the reclamation plan;
(2) a detailed estimate of the cost of reclamation of the
proposed operations required to be covered by a performance bond
under Subchapter J of this chapter (relating to Bond and Insurance
Requirements for Surface Coal Mining and Reclamation Operations),
with supporting calculations for the estimates;
(3) a plan for backfilling, soil stabilization, compacting,
and grading, with contour maps or cross sections that show the
anticipated final surface configuration of the proposed permit area,
in accordance with §§12.384 through 12.389 of this title (relating to
Backfilling and Grading: General Requirements, to Backfilling and
Grading: General Grading Requirements, to Backfilling and Grading:
Covering Coal and Acid- and Toxic-Forming Materials, to Backfilling
and Grading: Thin Overburden, to Backfilling and Grading: thick
Overburden, and to Regrading or Stabilizing Rills and Gullies);
(4) a plan for removal, storage, and redistribution of
topsoil, subsoil, and other material to meet the requirements of
§§12.334 through 12.338 of this title (relating to Topsoil: General
Requirements, to Topsoil: Removal, to Topsoil: Storage, to Topsoil:
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Redistribution, and to Topsoil: Nutrients and Soil Amendments). A
demonstration of the suitability of topsoil substitutes or supplements
under this chapter (relating to Coal Mining Regulations) shall be
based upon analysis of the thickness of soil horizons, total depth,
texture, percent coarse fragments, pH, and areal extent of the different
kinds of soil series. The Commission may require other chemical and
physical analyses, field-site trials, or greenhouse tests if determined
to be necessary or desirable to demonstrate the suitability of topsoil
substitutes or supplements;
(5) a plan for revegetation as required in §§12.390 through
12.393, 12.395, and 12.396 of this title (relating to Revegetation:
General Requirements, to Revegetation: Use of Introduced Species,
to Revegetation: Timing, to Revegetation: Mulching and Other
Stabilizing Practices, Revegetation: Standards for Success, and to
Revegetation: Tree and Shrub Stocking for Forest Land), including,
but not limited to, descriptions of the:
(A) schedule of revegetation;
(B) species and amounts per acre of seeds and
seedlings to be used;
(C) methods to be used in planting and seeding;
(D) mulching techniques;
(E) irrigation, if appropriate, and pest- and disease-
control measures, if any;
(F) measures proposed to be used to determine the
success of revegetation as required in §12.395 of this title (relating
to Revegetation: Standards for Success); and
(G) a soil testing plan for evaluation of the results of
topsoil handling and reclamation procedures related to revegetation;
(6) a description of the measures to be used to maximize
the use and conservation of the coal resource as required in §12.356
of this title (relating to Coal Recovery);
(7) a description of measures to be employed to ensure
that all debris, acid-forming and toxic-forming materials, and mate-
rials constituting a fire hazard are disposed of in accordance with
§§12.375 and 12.386 of this title (relating to Disposal of Noncoal
Wastes, and to Backfilling and Grading: Covering Coal and Acid-
and Toxic-Forming Materials) and a description of the contingency
plans which have been developed to preclude sustained combustion
of such materials;
(8) a description, including appropriate cross sections
and maps, of the measures to be used to seal or manage mine
openings, and to plug, case, or manage exploration holes, other bore
holes, wells, and other openings within the proposed permit area,
in accordance with §§12.331 through 12.333 of this title (relating
to Casing and Sealing of Drilled Holes: General Requirements, to
Casing and Sealing of Drilled Holes: Temporary, and to Casing and
Sealing of Drilled Holes: Permanent); and
(9) a description of steps to be taken to comply with the
requirements of the Clean Air Act (42 U.S.C. 7401 et seq.), the Clean
Water Act (33 U.S.C. 1251 et seq.), and other applicable air- and
water-quality laws and regulations and health and safety standards.
§12.146. Reclamation Plan: Protection of Hydrologic Balance.
(a) General requirements. Each plan shall contain a detailed
description, with appropriate maps and cross-section drawings, of
the measures to be taken during and after the proposed surface
mining activities, in accordance with §§12.330 through 12.403 of
this title (relating to Permanent Program Performance Standards –
Surface Coal Mining Activities). The plan shall be specific to the
local hydrologic conditions. It shall contain the steps to be taken
uring mining and reclamation through bond release to minimize
isturbances to the hydrologic balance within the permit and adjacent
areas; to prevent material damage outside the permit area; to meet
applicable federal and state water-quality laws and regulations; and
to protect the rights of present water users. The plan shall specifically
address any potential adverse hydrologic consequences identified in
the PHC determination prepared under §§12.139 through 12.154 of
this title (relating to Surface Mining Permit Applications – Minimum
Requirements for Reclamation and Operation Plan) and shall include
preventative and remedial measures. The plan shall identify the
measures to be taken to:
(1) protect the quality of surface- and ground-water sys-
tems, both within the proposed mine plan and adjacent areas, from
the adverse effects of the proposed surface mining activities;
(2) protect the rights of present users of surface and
ground water;
(3) protect the quantity of surface and ground water both
within the proposed mine plan area and adjacent area from adverse
effects of the proposed surface mining activities, or to provide
alternative sources of water in accordance with §§12.130 and 12.352
of this title (relating to Alternative Water Supply Information, and
to Hydrologic Balance: Water Rights and Replacement), where the
protection of quantity cannot be ensured;
(4) avoid acid or toxic drainage;
(5) prevent, to the extent possible using the best technol-
ogy currently available, additional contributions of suspended solids
to streamflow;
(6) provide water-treatment facilities when needed;
(7) control drainage;
(8) restore approximate premining recharge capacity; and
(9) provide a plan for the collection, recording, and
reporting of ground- and surface-water quality and quantity data,
according to §12.350 of this title (relating to Hydrologic Balance:
Surface- and Ground-Water Monitoring).
(b) Analyses requirements. All water-quality analyses per-
formed to meet the requirements of this section shall be conducted
according to the methodology in the 15th edition ofStandard Methods
for the Examination of Water and Wastewater, which is incorporated
by reference for the methodology in 40 CFR Parts 136 and 434.
(c) Probable hydrologic consequences information. The
description shall include a determination of the probable hydrologic
consequences of the proposed surface mining activities on the
proposed mine plan area and adjacent area, with respect to the
hydrologic regime, and the quantity and quality of water in surface-
and ground-water systems under all seasonal conditions, including:
(1) the name, location, ownership, and description of all
surface-water bodies such as streams, lakes, and impoundments,
the location of any discharge into any surface-water body in the
proposed permit and adjacent areas, and information on surface-water
quality and quantity sufficient to demonstrate seasonal variation and
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water usage. Water-quality descriptions shall include, at a minimum,
baseline information on total suspended solids, total dissolved solids
or specific conductance corrected to 25 degrees C, pH, total iron, and
total manganese. Baseline acidity and alkalinity information shall be
provided if there is a potential for acid drainage from the proposed
mining operation. Water-quantity descriptions shall include, at a
minimum, baseline information on seasonal flow rates;
(2) information on water availability and alternative water
sources, including the suitability of alternative water sources for
existing premining uses and approved postmining land uses, if the
PHC determination indicates that the proposed mining operation may
proximately result in contamination, diminution, or interruption of an
underground or surface source of water within the proposed permit
or adjacent areas which is used for domestic, agricultural, industrial
or other legitimate purpose; and
(3) supplemental information as required by the Commis-
sion, if the PHC indicates that adverse impacts on or off the proposed
permit area may occur to the hydrologic balance, or that acid-forming
or toxic-forming material is present that may result in the contami-
nation of ground- or surface-water supplies.
(d) Probable hydrologic consequences determination.
(1) The description shall include a determination of the
probable hydrologic consequences (PHC) of the proposed operation
upon the quality and quantity of surface and ground water under
seasonal flow conditions for the proposed permit and adjacent areas.
(2) The PHC determination shall be based on baseline
hydrologic, geologic, and other information collected for the permit
application and may include data statistically representative of the
site.
(3) The PHC determination shall include findings on:
(A) whether adverse impacts may occur to the hydro-
logic balance;
(B) whether acid-forming or toxic-forming materials
are present that could result in the contamination of ground- or
surface-water supplies;
(C) whether the proposed operation may proximately
result in contamination, diminution, or interruption of an underground
or surface source of water within the proposed permit or adjacent
areas which is used for domestic, agricultural, industrial, or other
legitimate purpose; and
(D) what impact the proposed operation will have on:
(i) sediment yield from the disturbed area;
(ii) acidity, total suspended and dissolved solids,
and other important water-quality parameters of local impact;
(iii) flooding or streamflow alteration;
(iv) ground- and surface-water availability; and
(v) other characteristics as required by the Commis-
sion.
(4) An application for a permit revision shall be reviewed
by the Commission to determine whether a new or updated PHC
determination shall be required.
(e) Cumulative hydrologic impact assessment.
(1) The Commission shall provide an assessment of the
probable cumulative hydrologic impacts (CHIA) of the proposed
operation and all anticipated mining upon surface- and ground-water
systems in the cumulative impact area. The CHIA shall be sufficient
to determine, for purposes of permit approval, whether the proposed
operation has been designed to prevent material damage to the
hydrologic balance outside the permit area. The Commission may
allow the applicant to submit data and analyses relevant to the CHIA
with the permit application.
(2) An application for a permit revision shall be reviewed
by the Commission to determine whether a new or updated CHIA
shall be required.
§12.147. Reclamation Plan: Postmining Land Uses.
(a) Each plan shall contain a detailed description of the
proposed use, following reclamation, of the land within the proposed
permit area, including a discussion of the utility and capacity of
the reclaimed land to support a variety of alternative uses, and the
relationship of the proposed use to existing land-use policies and
plans. This description shall explain:
(1) how the proposed postmining land use is to be
achieved and the necessary support activities which may be needed
to achieve the proposed land use;
(2) where range or grazing is the proposed postmining
use, the detailed management plans to be implemented;
(3) where a land use different from the premining land
use is proposed, all materials needed for approval of the alternative
use under §12.399 of this title (relating to Postmining Land Use); and
(4) the consideration which has been given to making all
of the proposed surface mining activities consistent with surface-
owner plans and applicable state and local land-use plans and
programs.
(b) The description shall be accompanied by a copy of the
comments concerning the proposed use by the legal or equitable
owner of record of the surface of the proposed permit area and the
state and local government agencies which would have to initiate,
implement, approve, or authorize the proposed use of the land
following reclamation.
§12.148. Reclamation Plan: Ponds, Impoundments, Banks, Dams,
and Embankments.
(a) General. Each application shall include a general plan
for each proposed sedimentation pond, water impoundment, and coal
processing waste bank, dam, or embankment within the proposed
mine plan area.
(1) Each general plan shall:
(A) be prepared by or under the direction of, and
certified by a qualified registered professional engineer, or by a
professional geologist, with assistance from experts in related fields
such as land surveying and landscape architecture;
(B) contain a description, map, and cross section of
the structure and its location;
(C) contain preliminary hydrologic and geologic in-
formation required to assess the hydrologic impact of the structure;
(D) contain a survey describing the potential effect
on the structure from subsidence of the subsurface strata resulting
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from past underground mining operations if underground mining has
occurred; and
(E) contain a certification statement which includes
a schedule setting forth the dates that any detailed design plans
for structures that are not submitted with the general plan will be
submitted to the Commission. The Commission shall have approved,
in writing, the detailed design plan for a structure before construction
of the structure begins.
(2) Each detailed design plan for a structure that meets
or exceeds the size or other criteria of the Mine Safety and Health
Administration, 30 CFR 77.216(a), shall:
(A) be prepared by or under the direction of, and cer-
tified by a qualified registered professional engineer with assistance
from experts in related fields such as geology, land surveying, and
landscape architecture;
(B) include any geotechnical investigation, design,
and construction requirements for the structure;
(C) describe the operation and maintenance require-
ments for each structure; and
(D) describe the timetable and plans to remove each
structure, if appropriate.
(3) Each detailed design plan for a structure that does not
meet the size or other criteria of 30 CFR 77.216(a) shall:
(A) be prepared by or under the direction of, and certi-
fied by a qualified registered professional engineer or registered land
surveyor, except that all coal processing waste dams and embank-
ments covered by §§12.376 through 12.378 of this title (relating to
Coal Processing Waste: Dams and Embankments: General Require-
ments, to Coal Processing Waste: Dams and Embankments: Site
Preparation, and to Coal Processing Waste: Dams and Embankments:
Design and Construction) shall be certified by a qualified registered
professional engineer;
(B) include any design and construction requirements
for the structure, including any required geotechnical information;
(C) describe the operation and maintenance require-
ments for each structure; and
(D) describe the timetable and plans to remove each
structure, if appropriate.
(b) Sedimentation ponds. Sedimentation ponds, whether
temporary or permanent, shall be designed in compliance with the
requirements of §12.344 of this title (relating to Hydrologic Balance:
Sedimentation Ponds). Any sedimentation pond or earthen structure
which will remain in the proposed mine plan area as a permanent
water impoundment shall also be designed to comply with the re-
quirements of §12.347 of this title (relating to Hydrologic Balance:
Permanent and Temporary Impoundments). Each plan shall, at a min-
imum, comply with the requirements of the Mine Safety and Health
Administration, 30 CFR 77.216-1 and 77.216-2.
(c) Permanent and temporary impoundments. Permanent
and temporary impoundments shall be designed to comply with the
requirements of §12.347 of this title (relating to Hydrologic Balance:
Permanent and Temporary Impoundments). Each plan shall comply
with the requirements of the Mine Safety and Health Administration,
30 CFR 77.216-1 and 77.216-2.
(d) Coal processing waste banks. Coal processing waste
banks shall be designed to comply with the requirements of §§12.368
through 12.371 of this title (relating to Coal Processing Waste
Banks: General Requirements, to Coal Processing Waste Banks:
Site Inspection, to Coal Processing Waste Banks: Water Control
Measures, and to Coal Processing Waste Banks: Construction
Requirements).
(e) Coal processing waste dams and embankments. Coal pro-
cessing waste dams and embankments shall be designed to comply
with the requirements of §§12.376 through 12.378 of this title (re-
lating to Coal Processing Waste: Dams and Embankments: General
Requirements, to Coal Processing Waste: Dams and Embankments:
Site Preparation, and to Coal Processing Waste: Dams and Embank-
ments: Design and Construction). Each plan shall comply with the
requirements of the Mine Safety and Health Administration, 30 CFR
77.216-1 and 77.216-2, and shall contain the results of a geotech-
nical investigation of the proposed dam or embankment foundation
area, to determine the structural competence of the foundation which
will support the proposed dam or embankment structure and the im-
pounded material. The geotechnical investigation shall be planned
and supervised by an engineer or engineering geologist, according to
the following:
(1) the number, location, and depth of borings and test
pits shall be determined using current prudent engineering practice
for the size of the dam or embankment, quantity of material to be
impounded, and subsurface conditions;
(2) the character of the overburden and bedrock, the
proposed abutment sites, and any adverse geotechnical conditions
which may affect the particular dam, embankment, or reservoir site
shall be considered;
(3) all springs, seepage, and ground water flow observed
or anticipated during wet periods in the area of the proposed dam or
embankment shall be identified on each plan; and
(4) consideration shall be given to the possibility of
mudflows, rock-debris falls, or other landslides into the dam,
embankment, or impounded material.
(f) Additional requirements. If the structure is 20 feet
or higher or impounds more than 20 acre-feet, each plan under
subsections (b), (c), and (e) of this section shall include a stability
analysis of each structure. The stability analysis shall include, but
not be limited to, strength parameters, pore pressures, and long-term
seepage conditions. The plan shall also contain a description of each
ngineering design assumption and calculation with a discussion of
each alternative considered in selecting the specific design parameters
and construction methods.
§12.149. Reclamation Plan: Surface Mining near Underground
Mining.
For surface mining activities within the proposed permit area to be
conducted within 500 feet of an underground mine, the application
shall describe the measures to be used to comply with §12.367 of
this title (relating to Protection of Underground Mining).
§12.150. Diversions.
Each application shall contain descriptions, including maps and cross
sections, of stream-channel diversions to be constructed within the
proposed permit area to achieve compliance with §§12.341 and
12.342 of this title (relating to Hydrologic Balance: Diversions and
Conveyance of Overland Flow and Shallow Ground-Water Flow,
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and Ephemeral Streams, and to Hydrologic Balance: Stream-Channel
Diversions).
§12.151. Protection of Public Parks and Historic Places.
(a) For any publicly owned parks or any places listed on the
National Register of Historic Places that may be adversely affected
by the proposed operations, each plan shall describe the measures to
be used:
(1) to prevent adverse impacts; or
(2) if valid existing rights or joint agency approval is to
be obtained under §12.72(g) of this title (relating to Procedures), to
minimize adverse impacts.
(b) The Commission may require the applicant to protect
historic or archeological properties listed on or eligible for listing
on the National Register of Historic Places through appropriate
mitigation and treatment measures. Appropriate mitigation and
treatment measures may be required to be taken after permit
issuance provided that the required measures are completed before
the properties are affected by any mining operation.
§12.152. Relocation or Use of Public Roads.
Each application shall describe, with appropriate maps and cross
sections, the measures to be used to ensure that the interests of the
public and landowners affected are protected if, under §12.72(e) of
this title, the applicant seeks to have the Commission approve:
(1) conducting the proposed surface mining activities
within 100 feet of the right-of-way line of any public road, except
where mine access or haul roads join that right-of-way; or
(2) relocating a public road.
§12.153. Disposal of Excess Spoil.
(a) Each application shall contain descriptions, including ap-
propriate maps and cross-section drawings of the proposed disposal
site and design of the spoil disposal structures according to §§12.363
through 12.366 of this title (relating to Disposal of Excess Spoil:
General Requirements, to Disposal of Excess Spoil: Valley Fills, to
Disposal of Excess Spoil: Head-of-Hollow Fills, and to Disposal of
Excess Spoil: Durable Rock Fills). These plans shall describe the
geotechnical investigation, design, construction, operation, mainte-
nance, and removal, if appropriate, of the site and structures.
(b) Each application shall contain the results of a geotechni-
cal investigation of the proposed disposal site, including the follow-
ing:
(1) the character of bedrock and any adverse geologic
conditions in the disposal area;
(2) a survey identifying all springs, seepage, and ground-
water flow observed or anticipated during wet periods in the area of
the disposal site;
(3) a survey of the potential effects of subsidence of the
subsurface strata due to past and future mining operations;
(4) a technical description of the rock materials to be
utilized in the construction of those disposal structures containing
rock chimney cores or underlain by a rock drainage blanket; and
(5) a stability analysis including, but not limited to,
strength parameters, pore pressures and long-term seepage conditions.
These data shall be accompanied by a description of all engineering
design assumptions and calculations and the alternatives considered
in selecting the specific design specifications and methods.
(c) If, under §12.363 of this title (relating to Disposal of
Excess Spoil: General Requirements), rock-toe buttresses or keyway
cuts are required, the application shall include the following:
(1) the number, location, and depth of borings or test pits
which shall be determined with respect to the size of the spoil disposal
structure and subsurface conditions; and
(2) engineering specifications utilized to design the rock-
toe buttress or keyway cuts which shall be determined in accordance
with subsection (b)(5) of this section.
§12.154. Road Systems and Support Facilities.
(a) Plans and drawings. Each applicant for a surface coal
mining and reclamation permit shall submit plans and drawings for
each road, as defined in §12.3 of this title (relating to Definitions), to
be constructed, used, or maintained within the proposed permit area.
The plans and drawings shall:
(1) include a map, appropriate cross sections, design
drawings and specifications for road widths, gradients, surfacing
materials, cuts, fill embankments, culverts, bridges, drainage ditches,
low-water crossings, and drainage structures;
(2) contain the drawings and specifications of each pro-
posed road that is located in the channel of an intermittent or perennial
stream, as necessary for approval of the road by the Commission in
accordance with §12.400(d)(1) of this title (relating to Roads: Gen-
eral);
(3) contain the drawings and specifications for each
proposed ford of perennial or intermittent streams that is used as
a temporary route, as necessary for approval of the ford by the
Commission in accordance with §12.401(3)(B) of this title (relating
to Primary Roads);
(4) contain a description of measures to be taken to obtain
approval of the Commission for alteration or relocation of a natural
stream channel under §12.401(3)(B) of this title (relating to Primary
Roads);
(5) contain the drawings and specifications for each low-
water crossing of perennial or intermittent stream channels so that the
Commission can maximize the protection of the stream in accordance
with §12.401(4)(F) of this title (relating to Primary Roads); and
(6) describe the plans to remove and reclaim each road
that would not be retained under an approved postmining land use,
and the schedule for this removal and reclamation.
(b) Primary road certification. The plans and drawings for
each primary road shall be prepared by, or under the direction of,
and certified by a qualified registered professional engineer with
experience in the design and construction of roads as meeting the
requirements of this chapter (relating to Coal Mining Regulations),
current, prudent engineering practices; and any design criteria
established by the Commission.
(c) Support Facilities. Each applicant for a surface coal
mining and reclamation permit shall submit a description, plans,
and drawings for each support facility to be constructed, used, or
maintained within the proposed permit area. The plans and drawings
shall include a map, appropriate cross sections, design drawings, and
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specifications sufficient to demonstrate compliance with §12.403 of
this title (relating to Support Facilities) for each facility.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
Issued in Austin, Texas, on December 20, 1996.
TRD-9618462
Mary Ross McDonald
Deputy General Counsel, Office of General Counsel
Railroad Commission of Texas
Earliest possible date of adoption: February 10, 1997
For further information, please call: (512) 463-7008
♦ ♦ ♦
Surface Mining Permit Applications-Minimum Re-
quirements for Legal, Financial, Compliance, and
Related Information
16 TAC §§12.155-12.163
The new sections are proposed under the Texas Natural
Resources Code, §134.013, which authorizes the Commission
to adopt and amend rules pertaining to surface coal mining and
reclamation operations.
The following is the statute, article, or code affected by the
proposed new sections: §§12.155 - 12.163, Texas Natural
Resources Code, Chapter 134.
§12.155. Identification of Interests.
(a) Each application shall contain the names and addresses
of:
(1) the permit applicant, including his or her telephone
number;
(2) every legal or equitable owner of record of the areas
to be affected by surface operations and facilities, and every legal or
equitable owner of record of the coal to be mined;
(3) the holders of record of any leasehold interest in areas
to be affected by surface operations or facilities, and the holders of
record of any leasehold interest in the coal to be mined;
(4) any purchaser of record under a real estate contract
of areas to be affected by surface operations and facilities, and any
purchaser of record under a real estate contract of the coal to be
mined;
(5) the operator, if the operator is a person different from
the applicant, including his or her telephone number; and
(6) the resident agent of the applicant who will accept
service of process, including his or her telephone number.
(b) Each application shall contain a statement of whether
the applicant is a corporation, partnership, single proprietorship,
association, or other business entity. For businesses other than
single proprietorships, the application shall contain the following
information, where applicable:
(1) names and addresses of every officer, partner, director,
or other person performing a function similar to a director of the
applicant;
(2) name and address of any person who is a principal
shareholder of the applicant; and
(3) names under which the applicant, partner, or principal
shareholder previously operated a surface coal mining operation in
the United States within the 5 years preceding the date of application.
(c) If any owner, holder, purchaser, or operator, identified
under subsection (a) of this section, is a business entity other than
a single proprietor, the application shall contain the names and
addresses of their respective principals, officers, and resident agents.
(d) Each application shall contain a statement of any current
or previous coal mining permits in the United States held by
the applicant subsequent to 1970 and by any person identified in
subsection (b)(3) of this section and of any pending permit application
to conduct surface coal mining and reclamation operations in the
United States. The information shall be listed by permit or application
number and identify the regulatory authority for each of those coal
mining operations.
(e) Each application shall contain the names and addresses of
the owners of record of all surface and subsurface areas contiguous
to any part of the proposed permit area.
(f) Each application shall contain the name of the proposed
mine and the Mine Safety and Health Administration identification
number for the mine and all sections, if any.
(g) Each application shall contain a statement of all lands,
interests in lands, options, or pending bids on interests held or made
by the applicant for lands which are contiguous to the area to be
covered by the permit.
§12.156. Compliance Information.
Each application shall contain:
(1) a statement of whether the applicant, any subsidiary,
affiliate, or persons controlled by or under common control with the
applicant has:
(A) had a federal or state mining permit suspended or
revoked in the last 5 years; or
(B) forfeited a mining bond or similar security de-
posited in lieu of bond;
(2) if any such suspension, revocation, or forfeiture has
occurred, a statement of the facts involved, including:
(A) identification number and date of issuance of the
permit or date and amount of bond or similar security;
(B) identification of the authority that suspended or
revoked a permit or forfeited a bond and the stated reasons for that
action;
(C) the current status of the permit, bond, or similar
security involved;
(D) the date, location, and type of any administrative
or judicial proceedings initiated concerning the suspension, revoca-
tion, or forfeiture; and
(E) the current status of these proceedings; and
(3) a listing of each violation notice received by the
applicant in connection with any surface coal mining operation during
the 3-year period before the application date, for violations of any
22 TexReg 468 January 10, 1997 Texas Register
law, rule, or regulation of the United States, or of any state law, rule,
or regulation enacted pursuant to federal law, rule, or regulation, or
of any provision of the Act pertaining to air or water environmental
protection. The application shall also contain a statement regarding
each violation notice, including:
(A) the date of issuance and identity of the issuing
regulatory authority, department, or agency;
(B) a brief description of the particular violation
alleged in the notice;
(C) the date, location, and type of any administrative
or judicial proceedings initiated concerning the violation, including,
but not limited to, proceedings initiated by the applicant to obtain
administrative or judicial review of the violations;
(D) the current status of the proceedings and of the
violation notice; and
(E) the actions, if any, taken by the applicant to abate
the violation.
§12.157. Right of Entry And Operation Information.
(a) Each application shall contain a description of the doc-
uments upon which the applicant bases his or her legal right to en-
ter and begin underground mining activities in the permit area and
whether that right is the subject of pending litigation. The description
shall identify those documents by type and date of execution, iden-
tify the specific lands to which the document pertains, and explain
the legal rights claimed by the applicant.
(b) For underground mining activities where the associated
surface operations involve the surface mining of coal and the private
mineral estate to be mined has been severed from the private surface
estate, the application shall also provide, for lands to be affected by
those operations within the permit area:
(1) a copy of the written consent of the surface owner to
the extraction of coal by surface mining methods; or
(2) a copy of the document of conveyance that expressly
grants or reserves the right to extract the coal by surface mining
methods; or
(3) if the conveyance does not expressly grant the right
to extract coal by surface mining methods, documentation that, under
the applicable state law, the applicant has the legal authority to extract
the coal by those methods.
(c) Nothing in this section shall be construed to afford the
Commission the authority to adjudicate property title disputes.
§12.158. Relationship to Areas Designated Unsuitable For Mining.
(a) Each application shall contain a statement of available
information on whether the proposed permit area is within an
area designated unsuitable for underground mining activities under
§§12.78 through 12.85 of this title (relating to Process for Designating
Areas as Unsuitable for Surface Coal Mining Operations or under
study for designation in an administrative proceeding.
(b) If an applicant claims the exemption in §12.216 of
this title (relating to Criteria for Permit Approval or Denial),
the application shall contain information supporting the applicant’s
assertion that it made substantial legal and financial commitments
before January 4, 1977, concerning the proposed underground mining
activities.
(c) If an applicant proposes to conduct or locate surface
operations or facilities within 300 feet of an occupied dwelling, the
application shall include the waiver of the owner of the dwelling as
required in §12.72 of this title (relating to Procedures).
§12.159. Permit Term Information.
(a) Each application shall contain the anticipated or actual
starting and termination date of each phase of the underground
mining activities and the anticipated number of acres of surface lands
to be affected, and the horizontal and vertical extent of proposed
underground mine workings, for each phase of mining and over the
total life of the permit.
(b) If the applicant proposes to conduct the underground
mining activities in excess of 5 years, the application shall contain
the information needed for the showing required under §12.219 of
this title (relating to Permit Terms).
§12.160. Personal Injury and Property Damage Insurance Informa-
tion.
Each application shall contain either a certificate of liability insurance
or evidence that the self-insurance requirements in §12.311 of this
title (relating to Terms and Conditions for Liability Insurance) are
satisfied.
§12.161. Identification of Other Licenses and Permits.
Each application shall contain a list of all other licenses and permits
needed by the applicant to conduct the proposed underground mining
activities. This list shall identify each license and permit by:
(1) type of permit or license;
(2) name and address of issuing authority;
(3) identification numbers of applications for those per-
mits or licenses or, if issued, the identification numbers of the permits
or licenses; and
(4) if a decision has been made, the date of approval or
disapproval by each issuing authority.
§12.162. Identification of Location of Public Office for Filing of
Application.
Each application shall identify, by name and address, the public office
where the applicant will simultaneously file a copy of the application
for public inspection under §12.207 of this title (relating to Public
Notices of filing of Permit Applications).
§12.163. Newspaper Advertisement and Proof of Publication.
A copy of the newspaper advertisement of the application and proof
of publication of the advertisement shall be filed with the Commission
and made a part of the complete application not later than 4 weeks
after the last date of publication required under §12.207 of this title
(relating to Public Notices of filing of Permit Applications).
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
Issued in Austin, Texas, on December 20, 1996.
TRD-9618463
Mary Ross McDonald
Deputy General Counsel, Office of General Counsel
Railroad Commission of Texas
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Earliest possible date of adoption: February 10, 1997
For further information, please call: (512) 463-7008
♦ ♦ ♦
Underground Mining Permit Applications-
Minimum Requirements for Information on
Environmental Resources
16 TAC §§12.170-12.184
The new sections are proposed under the Texas Natural
Resources Code, §134.013, which authorizes the Commission
to adopt and amend rules pertaining to surface coal mining and
reclamation operations.
The following is the statute, article, or code affected by the
proposed new sections: §§12.170 - 12.184, Texas Natural
Resources Code, Chapter 134.
§12.170. General Requirements.
Each permit application shall include a description of the existing,
premining environmental resources within the proposed mine plan
area and adjacent areas that may be affected or impacted by the
proposed underground mining activities.
§12.171. General Environmental Resources Information.
Each application shall describe and identify:
(1) the size, sequence, and timing of the subareas of the
mine plan area for which it is anticipated that individual permits for
mining will be requested over the estimated total life of the proposed
underground mining activities; and
(2) the nature of cultural, historic and archeological
resources listed on or eligible for listing on the National Register
of Historic Places and known archeological sites within the proposed
permit and adjacent areas.
(A) The description shall be based on all available
information, including, but not limited to, information from the State
Historic Preservation Officer and local archeological, historical, and
cultural preservation agencies.
(B) The Commission may require the applicant to
identify and evaluate important historic and archeological resources
that may be eligible for listing on the National Register of Historic
Places, through:
(i) collection of additional information;
(ii) conduct of field investigations; or
(iii) other appropriate analyses.
§12.172. Description of Hydrology and Geology: General Require-
ments.
(a) Each application shall contain a description of the geol-
ogy, hydrology, and water quality and quantity of all lands within
the proposed mine plan area, the adjacent areas, and the general area.
The description shall include information on the characteristics of all
surface and ground waters within the general area, and any water
which will flow into or receive discharges of water from the general
area. The description shall include geologic information in sufficient
detail to assist in determining:
(1) the probable hydrologic consequences of the operation
upon the quality and quantity of surface and ground water in the
permit and adjacent areas, including the extent to which surface- and
ground-water monitoring is necessary;
(2) all potentially acid- or toxic-forming strata down to
and including the stratum immediately below the lowest coal seam
to be mined; and
(3) whether reclamation as required by this chapter (relat-
ing to Coal Mining Regulations) can be accomplished and whether
the proposed operation has been designed to prevent material damage
to the hydrologic balance outside the permit area.
(b) The description shall be prepared according to this and
§§12.173 through 12.175 of this title (relating to Geology Description,
to Ground-Water Description, and to Surface-Water Description), and
conform to the following:
(1) information on hydrology, water quality and quantity,
and geology related to hydrology of areas outside the proposed
mine plan area and within the general area shall be provided by
the Commission, to the extent that this data is available from an
appropriate federal or state agency;
(2) if this information is not available from those agen-
cies, the applicant may gather and submit this information to the
Commission as part of the permit application; and
(3) the permit shall not be approved by the Commission
until this information is made available in the application.
(c) The use of modeling techniques may be included as part
of the permit application, but the same surface- and ground-water
information may be required for each site as when models are not
used.
§12.173. Geology Description.
(a) The description shall include, at a minimum, for areas
proposed to be affected by surface operations and facilities, those
surface lands overlying coal to be mined, and the coal to be mined:
(1) a description of the geology of the proposed permit
and adjacent areas down to and including the deeper of either the
stratum immediately below the lowest coal seam to be mined or
any aquifer below the lowest coal seam to be mined which may be
adversely impacted by mining;
(2) the areal and structural geology of the permit and
adjacent areas and other parameters which influence the required
reclamation; and
(3) the occurrence, availability, movement, quantity, and
quality of potentially impacted surface and ground waters.
(b) Geology of the strata down to and including the deeper
of either the stratum immediately below the lowest coal seam to be
mined or any aquifer below the lowest coal seam to be mined which
may be adversely impacted by mining shall be described for those
areas to be affected by surface operations or facilities, including the
following data resulting from analyses of test borings, core samplings,
or fresh unweathered, uncontaminated outcrop samples:
(1) the location of areas where subsurface water will be
exposed at the face-up area;
(2) the logs of drill holes showing the lithologic charac-
teristics of the strata to be affected;
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(3) the physical properties of each stratum within the
overburden, including compaction and erodibility; and
(4) chemical analyses of each stratum to be affected,
including the stratum immediately below the lowest coal seam
to be mined, to identify, at a minimum, those horizons which
contain potential acid-forming, toxic-forming, or alkalinity-producing
materials.
(c) The geology for those surface lands within the proposed
mine plan area which are underlain by the coal seam to be extracted,
and the geology of the coal seam itself, including:
(1) location of subsurface water, if encountered;
(2) the depth, classification, and geologic structure of the
overburden;
(3) pyrite content and potential alkalinity of the stratum
immediately above and below the coal seam to be mined and the clay
content of the stratum immediately below the coal seam to be mined;
and
(4) pyrite, marcasite, and sulfur content of the coal seam.
(d) An applicant may request that the requirements of sub-
section (a)(1) of this section be waived by the Commission. The
waiver may be granted only if the Commission makes a written de-
termination that the statement required is unnecessary because other
equivalent information is accessible to it in a satisfactory form.
§12.174. Ground-Water Information.
(a) The application shall contain a description of the ground-
water hydrology for the proposed mine plan and adjacent area,
including, at a minimum:
(1) the depth below the surface and the horizontal extent
of the water table and aquifers;
(2) the lithology and thickness of the aquifers;
(3) the uses of the water in the aquifers and water table;
and
(4) the quality of subsurface water, if encountered.
(b) The application shall contain additional information
which describes the recharge, storage, and discharge characteristics
of aquifers and the quality and quantity of ground water, according
to the parameters and in the detail required by the Commission.
§12.175. Surface-Water Information.
(a) Surface-water information shall be described, including
the name of the watershed which will receive water discharges, the
location of all surface-water bodies such as streams, lakes, ponds, and
springs, the locations of any water discharge into any surface body
of water, and descriptions of surface drainage systems sufficient to
identify, in detail, the seasonal variations in water quantity and quality
within the proposed mine plan and adjacent areas.
(b) Surface-water information shall include:
(1) minimum, maximum, and average discharge condi-
tions, which identify critical low flows and peak discharge rates of
streams sufficient to identify seasonal variations; and
(2) water-quality data to identify the characteristics of
surface waters in, discharging into, or which will receive flows of
surface or ground water from the affected area within the proposed
mine plan area, sufficient to identify seasonal variations, showing:
(A) total dissolved solids in milligrams per liter;
(B) total suspended solids in milligrams per liter;
(C) acidity;
(D) pH in standard units;
(E) total and dissolved iron in milligrams per liter;
(F) total manganese in milligrams per liter; and
(G) such other information as the Commission deter-
mines is relevant.
§12.176. Alternative Water Supply Information.
The application shall identify the extent to which the proposed un-
derground mining activities may proximately result in contamination,
diminution, or interruption of an underground or surface source of
water within the proposed mine plan or adjacent area for domes-
tic, agricultural, industrial, or other legitimate use. If contamination,
diminution, or interruption may result, then the description shall iden-
tify the alternative sources of water supply that could be developed
to replace the existing sources.
§12.177. Climatological Information.
(a) When requested by the Commission, the application
shall contain a statement of the climatological factors that are
representative of the proposed mine plan area, including:
(1) the average seasonal precipitation;
(2) the average direction and velocity of prevailing winds;
and
(3) seasonal temperature ranges.
(b) The Commission may request such additional data as
deemed necessary to ensure compliance with the requirements of
this subchapter (relating to Surface Coal Mining and Reclamation
Operations Permits and Coal Exploration Procedures Systems).
§12.178. Vegetative Information.
(a) The permit application shall, if required by the Commis-
sion, contain a map that delineates existing vegetative types and a
description of the plant communities within the area affected by sur-
face operations and facilities and within any proposed reference area.
This description shall include information adequate to predict the po-
tential for reestablishing vegetation.
(b) When a copy or aerial photograph is required, sufficient
adjacent areas shall be included to allow evaluation of vegetation as
important habitat for fish and wildlife for those species of fish and
wildlife identified under §12.179 of this title (relating to Fish and
Wildlife Resources Information).
§12.179. Fish and Wildlife Resources Information.
(a) Resource information. Each application shall include fish
and wildlife resource information for the permit area and adjacent
area.
(1) The scope and level of detail for such information
shall be determined by the Commission in consultation with state and
federal agencies with responsibilities for fish and wildlife and shall
be sufficient to design the protection and enhancement plan required
under §12.195 of this title (relating to Fish and Wildlife Plan).
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(2) Site-specific resource information necessary to address
the respective species or habitats shall be required when the permit
area or adjacent area is likely to include:
(A) listed or proposed endangered or threatened
species of plants or animals or their critical habitats listed by the
Secretary under the Endangered Species Act of 1973, as amended
(16 U.S.C. 1531 et seq.), or those species or habitats protected by
similar state statutes;
(B) habitats of unusually high value for fish and
wildlife such as important streams, wetlands, riparian areas, cliffs
supporting raptors, areas offering special shelter or protection,
migration routes, or reproduction and wintering areas; or
(C) other species or habitats identified through agency
consultation as requiring special protection under state or federal law.
(b) Fish and Wildlife Service review. Upon request, the
Commission shall provide the resource information required under
subsection (a) of this section and the protection and enhancement
plan required under §12.195 of this title (relating to Fish and Wildlife
Plan) to the U.S. Department of the Interior, Fish and Wildlife Service
Regional or Field Office for their review. This information shall be
provided within 10 days of receipt of the request from the Service.
§12.180. Soil Resources Information.
(a) The applicant shall provide adequate soil survey informa-
tion on those portions of the permit area to be affected by surface
operations or facilities, consisting of the following:
(1) a map delineating different soils;
(2) soil identification;
(3) soil description; and
(4) present and potential productivity of existing soils.
(b) Where the applicant proposes to use selected overburden
materials as a supplement or substitute for topsoil, the application
shall contain results of the analyses, trials and tests required under
§12.505 of this title (relating to Topsoil: Removal).
§12.181. Land-Use Information.
(a) The application shall contain a statement of the condition,
capability and productivity of the land which will be affected by
surface operations and facilities within the proposed permit area,
including:
(1) a map and supporting narrative of the uses of the land
existing at the time of the filing of the application. If the premining
use of the land was changed within 5 years before the anticipated
date of beginning the proposed operations, the historic use of the
land shall also be described.
(2) a narrative of land capability and productivity, which
analyzes the land-use description under subsection (a) of this sec-
tion in conjunction with other environmental resources information
required under §§12.170 through 12.184 of this title (relating to Un-
derground Mining Permit Applications – Minimum Requirements for
Information on Environmental Resources). The narrative shall pro-
vide analyses of:
(A) the capability of the land before any mining to
support a variety of uses, giving consideration to soil and foundation
characteristics, topography, vegetative cover, and the hydrology of
the area proposed to be affected by surface operations or facilities;
and
(B) the productivity of the area proposed to be
affected by surface operations and facilities before mining, expressed
as average yield of food, fiber, forage, or wood products from such
lands obtained under high levels of management. The productivity
shall be determined by yield data or estimates for similar sites
based on current data from the U.S. Department of Agriculture,
state agricultural universities or appropriate state natural resources
or agricultural agencies.
(b) The application shall indicate whether the proposed mine
plan area has been previously mined, and, if so, the following
information, if available:
(1) the type of mining method used;
(2) the coal seams or other mineral strata mined;
(3) the extent of coal or other minerals removed;
(4) the approximate dates of past mining; and
(5) the uses of land preceding mining.
(c) The application shall contain a description of the existing
land uses and land-use classifications under local law, if any, of the
proposed mine plan and adjacent areas.
§12.182. Maps: General Requirements.
The permit application shall include maps showing:
(1) all boundaries of lands and names of present owners
of record of those lands, both surface and subsurface, included in or
contiguous to the permit area;
(2) the boundaries of land within the proposed permit
area upon which the applicant has the legal right to enter and begin
underground mining activities;
(3) the boundaries of all areas proposed to be affected
over the estimated total life of the underground mining activities,
with a description of size, sequence and timing of the mining of sub-
areas for which it is anticipated that additional permits will be sought;
(4) the location of all buildings in and within 1,000 feet
of the proposed permit area, with identification of the current use of
the buildings;
(5) the location of surface and subsurface man-made
features within, passing through, or passing over the proposed permit
area, including, but not limited to, major electric transmission lines,
pipelines, and agricultural drainage-tile fields;
(6) the location and boundaries of any proposed reference
areas for determining the success of revegetation;
(7) the locations of water supply intakes for current users
of surface waters flowing into, out of, and within a hydrologic area
defined by the Commission, and those surface waters which will
receive discharges from affected areas in the proposed mine plan
area;
(8) each public road located in or within 100 feet of the
proposed permit area;
(9) the boundaries of any public park and locations of
any cultural or historical resources listed or eligible for listing on the
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National Register of Historic Places, and known archeological sites
within the mine plan or adjacent areas;
(10) each public or private cemetery or Indian burial
ground located in or within 100 feet of the proposed permit area;
(11) any land within the proposed mine plan area and
adjacent area which is within the boundaries of any units of the
National System of Trails or the Wild and Scenic Rivers System,
including study rivers designated under Section 5(a) of the Wild and
Scenic Rivers Act; and
(12) other relevant information required by the Commis-
sion.
§12.183. Cross Sections, Maps, and Plans.
(a) The application shall include cross sections, maps, and
plans showing:
(1) elevations and locations of test borings and core
samplings;
(2) elevations and locations of monitoring stations used
to gather data on water quality and quantity, fish and wildlife, and
air quality, if required, in preparation of the application;
(3) nature, depth, and thickness of the coal seams to be
mined, any coal or rider seams above the seam to be mined, each
stratum of the overburden, and the stratum immediately below the
lowest coal seam to be mined;
(4) all coal crop lines and the strike and dip of the coal
to be mined within the proposed mine plan area;
(5) location and extent of known workings of active,
inactive, or abandoned underground mines, including mine openings
to the surface within the proposed mine plan and adjacent areas;
(6) location and extent of subsurface water, if encoun-
tered, within the proposed mine plan or adjacent areas, including, but
not limited to areal and vertical distribution of aquifers, and portrayal
of seasonal differences of head in different aquifers on cross sections
and contour maps;
(7) location of surface-water bodies such as streams,
lakes, ponds, springs, constructed or natural drains, and irrigation
ditches within the proposed mine plan and adjacent areas;
(8) location and extent of existing or previously surface-
mined areas within the proposed mine plan area;
(9) location and dimensions of existing areas of spoil,
waste, coal development waste, and noncoal waste disposal, dams,
embankments, other impoundments, and water treatment and air pol-
lution control facilities within the proposed permit area;
(10) location, and depth if available, of gas and oil wells
within the proposed permit area and water wells in the mine plan
area and adjacent areas; and
(11) sufficient slope measurements to adequately repre-
sent the existing land-surface configuration of the area affected by
surface operations and facilities, measured and recorded according to
the following:
(A) each measurement shall consist of an angle of
inclination along the prevailing slope extending 100 linear feet above
and below or beyond the coal outcrop or the area to be disturbed or,
where this is impractical, at locations specified by the Commission;
(B) where the area has been previously mined, the
measurements shall extend at least 100 feet beyond the limits
of mining disturbances, or any other distance determined by the
Commission to be representative of the premining configuration of
the land; and
(C) slope measurements shall take into account natu-
ral variations in slope, to provide accurate representation of the range
of natural slopes and reflect geomorphic differences of the area to be
disturbed.
(b) Maps, plans and cross sections included in a permit
application and required by this shall be prepared by, or under
the direction of and certified by a qualified registered professional
engineer or professional geologist, with assistance from experts in
related fields such as land surveying and landscape architecture and
shall be updated as required by the Commission.
§12.184. Prime Farmland Investigation.
(a) The applicant shall conduct a pre-application investiga-
tion of the area proposed to be affected by surface operations or
facilities to determine whether lands within the area may be prime
farmland.
(b) Land shall not be considered as prime farmland where
the applicant can demonstrate one or more of the following:
(1) the land has not been historically used as cropland;
(2) the land within the proposed permit area which has a
slope, as measured pursuant to §12.183(a)(11) of this title (relating
to Cross Sections, Maps, and Plans), of greater than 5 percent. Only
that portion of the land having a slope of greater than 5 percent will
not be considered as prime farmland;
(3) the land is not irrigated or naturally subirrigated, has
not developed water supply that is dependable and of adequate
quality, and the average annual precipitation is 14 inches or less;
(4) other factors exist, such as a very rocky surface, or
the land is frequently flooded, which clearly place all land within the
area outside the purview of prime farmland; or
(5) on the basis of a soil survey of the lands within the
proposed area to be affected by surface operations or facilities, there
are no soil mapping units which have been designated prime farmland
by the U.S. Natural Resources Conservation Service.
(c) If the investigation establishes that the lands are not prime
farmland, the applicant shall submit with the permit application a
request for a negative determination which shows that the land for
which the negative determination is sought meets one or more of the
criteria in subsection (b) of this section.
(d) If the investigation indicates that lands within the pro-
posed area to be affected by surface operations and facilities may be
prime farmland historically used for cropland, the applicant shall con-
tact the U.S. Natural Resources Conservation Service to determine if
a soil survey exists for these lands and whether soil mapping units
have been designated as prime farmland. If no such soil survey has
been made for these lands, the applicant shall cause such a survey
to be made. Soil surveys of the detail used by the U.S. Natural Re-
sources Conservation Service for operational conservation planning
shall be used to identify and locate prime farmland soils.
(1) When a soil survey of lands within the proposed
area to be affected by surface operations and facilities contains soil
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mapping units which have been designated as prime farmland, the
application shall submit an application in accordance with §12.201
of this title (relating to Prime Farmland) for such designated land.
(2) When a soil survey of lands within the proposed
area to be affected by surface operations and facilities contains soil
mapping units which have not been designated, after review by the
U.S. Natural Resources Conservation Service, as prime farmland, the
applicant shall submit a request for negative determination for non-
designated land with the permit application establishing compliance
with subsection (b) of this section.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
Issued in Austin, Texas, on December 20, 1996.
TRD-9618464
Mary Ross McDonald
Deputy General Counsel, Office of General Counsel
Railroad Commission of Texas
Earliest possible date of adoption: February 10, 1997
For further information, please call: (512) 463-7008
♦ ♦ ♦
Underground Mining Permit Applications-
Minimum Requirements for Reclamation and
Operation Plan
16 TAC §§12.185-12.199
The new sections are proposed under the Texas Natural
Resources Code, §134.013, which authorizes the Commission
to adopt and amend rules pertaining to surface coal mining and
reclamation operations.
The following is the statute, article, or code affected by the
proposed new sections: §§12.185 - 12.199, Texas Natural
Resources Code, Chapter 134.
§12.185. Operation Plan: General Requirements.
Each application shall contain a description of the mining operations
proposed to be conducted during the life of the mine within the
proposed mine plan area, including, at a minimum, the following:
(1) a narrative description of the type and method of coal
mining procedures and proposed engineering techniques, anticipated
annual and total production of coal, by tonnage, and the major equip-
ment to be used for all aspects of those operations; and
(2) a narrative explaining the construction, modification,
use, maintenance, and removal of the following facilities, unless
retention of such facility is necessary for postmining land use as
specified in §12.568 of this title (relating to Postmining Land Use):
(A) dams, embankments, and other impoundments;
(B) overburden and topsoil handling and storage areas
and structures;
(C) coal removal, handling, storage, cleaning, and
transportation areas and structures;
(D) spoil, coal processing waste, mine development
waste, and noncoal waste removal, handling, storage, transportation,
and disposal areas and structures;
(E) mine facilities; and
(F) water-pollution control facilities.
§12.186. Operation Plan: Existing Structures.
(a) Each application shall contain a description of each
xisting structure proposed to be used in connection with or to
facilitate the surface coal mining and reclamation operation. The
description shall include:
(1) location;
(2) plans of the structure which describe its current
condition;
(3) approximate dates on which construction of the exist-
ing structure was begun and completed; and
(4) a showing, including relevant monitoring data or other
evidence, whether the structure meets the performance standards
of Subchapter K of this chapter (relating to Permanent Program
Performance Standards).
(b) Each application shall contain a compliance plan for
each existing structure proposed to be modified or reconstructed for
use in connection with or to facilitate the surface coal mining and
reclamation operation. The compliance plan shall include:
(1) design specifications for the modification or recon-
struction of the structure to meet the design and performance stan-
dards of Subchapter K of this chapter (relating to Permanent Program
Performance Standards);
(2) a construction schedule which shows dates for begin-
ning and completing interim steps and final reconstruction;
(3) provisions for monitoring the structure during and
after modification or reconstruction to ensure that the performance
standards of Subchapter K of this chapter (relating to Permanent
Program Performance Standards) are met; and
(4) a showing that the risk of harm to the environment
or to public health or safety is not significant during the period of
modification or reconstruction.
§12.187. Reclamation Plan: General Requirements.
(a) Each application shall contain a plan for the reclamation
of the lands within the proposed permit area showing how the ap-
plicant will comply with §§134.091 through 134.109 and §134.015
of the Act and Subchapter K of this chapter (relating to Perma-
nent Program Performance Standards). The plan shall include at a
minimum, all information required under this section and §§12.188
through 12.199 of this title (relating to Underground Mining Permit
Applications – Minimum Requirements for Reclamation and Opera-
tion Plan).
(b) Each plan shall contain the following information for the
proposed permit area:
(1) a detailed timetable for the completion of each major
step in the reclamation plan;
(2) a detailed estimate of the cost of the reclamation of the
proposed operations required to be covered by a performance bond
under Subchapter J of this chapter (relating to Bond and Insurance
Requirements for Surface Coal Mining and Reclamation Operations),
with supporting calculations for the estimates;
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(3) a plan for backfilling, soil stabilization, compacting
and grading, with contour maps or cross sections that show the
anticipated final surface configuration of the proposed permit area,
in accordance with §§12.551 through 12.554 of this title (relating
to Backfilling and Grading: General Requirements, to Backfilling
and Grading: General Grading Requirements, to Backfilling and
Grading: Covering Coal and Acid- and Toxic-Forming Materials,
and to Regrading or Stabilizing Rills and Gullies);
(4) a plan for removal, storage, and redistribution of
topsoil, subsoil, and other material to meet the requirements of
§§12.504 through 12.508 of this title (relating to Topsoil: General
Requirements, to Topsoil: Removal, to Topsoil: Storage, to Topsoil:
Redistribution, and to Topsoil: Nutrients and Soil Amendments). A
demonstration of the suitability of topsoil substitutes or supplements
under this chapter (relating to Coal Mining Regulations) shall be
based upon analysis of the thickness of soil horizons, total depth,
texture, percent coarse fragments, pH, and areal extent of the different
kinds of soils. The Commission may require other chemical and
physical analyses, field-site trials, or greenhouse tests if determined
to be necessary or desirable to demonstrate the suitability of topsoil
substitutes or supplements;
(5) a plan for revegetation as required in §§12.555 through
12.560 of this title (relating to Revegetation: General Requirements,
to Revegetation: Use of Introduced Species, to Revegetation: Timing,
to Revegetation: Mulching and Other Soil Stabilizing Practices, to
Revegetation: Grazing, and to Revegetation: Standards for Success),
including, but not limited to, descriptions of the:
(A) schedule of revegetation;
(B) species and amounts per acre of seeds and
seedlings to be used;
(C) methods to be used in planting and seeding;
(D) mulching techniques;
(E) irrigation, if appropriate, and pest- and disease-
control measures, if any;
(F) measures proposed to be used to determine the
success of revegetation as required in §12.560 of this title (relating
to Revegetation: Standards for Success); and
(G) a soil testing plan for evaluation of the results of
topsoil handling and reclamation procedures related to revegetation;
(6) a description of the measures to be used to maximize
the use and conservation of the coal resource as required in §12.525
of this title (relating to Coal Recovery);
(7) a description of measures to be employed to ensure
that all debris, acid-forming and toxic-forming materials, and mate-
rials constituting a fire hazard are disposed of in accordance with
§§12.542 and 12.553 of this title (relating to Disposal of Noncoal
Wastes, and to Backfilling and Grading: Covering Coal and Acid-
and Toxic-Forming Materials), and a description of the contingency
plans which have been developed to preclude sustained combustion
of such materials;
(8) a description, including appropriate cross sections and
maps, of the measures to be used to seal or manage mine openings,
and to plug, case or manage exploration holes, other bore holes, wells
and other openings within the proposed permit area, in accordance
with §§12.501 through 12.503 of this title (relating to Casing and
Sealing of Exposed Underground Openings: General Requirements,
to Casing and Sealing of Underground Openings: Temporary, and to
Casing and Sealing of Underground Openings: Permanent); and
(9) a description of steps to be taken to comply with the
requirements of the Clean Air Act (42 U.S.C. 7401 et seq.), the Clean
Water Act (33 U.S.C. 1251 et seq.), and other applicable air- and
water-quality laws and regulations and health and safety standards.
§12.188. Reclamation Plan: Protection of Hydrologic Balance.
(a) General requirements. Each plan shall contain a detailed
description, with appropriate maps and cross-section drawings, of
the measures to be taken during and after the proposed underground
mining activities, in accordance with §§12.500 through 12.572 of
this title (relating to Permanent Program Performance Standards:
Underground Mining Activities). The plan shall be specific to the
local hydrologic conditions. It shall contain the steps to be taken
during mining and reclamation through bond release to minimize
disturbances to the hydrologic balance within the permit and adjacent
areas; to prevent material damage outside the permit area; to meet
applicable federal and state water-quality laws and regulations; and
to protect the rights of present water users. The plan shall specifically
address any potential adverse hydrologic consequences identified in
the PHC determination prepared under §§12.185 through 12.199
of this title (relating to Underground Mining Permit Applications:
Minimum Requirements for Reclamation and Operation Plan), and
shall include preventative and remedial measures. The plan shall
identify the measures to be taken to:
(1) protect the quality of surface- and ground-water sys-
tems, both within the proposed mine plan area and adjacent areas,
from the adverse effects of the proposed underground mining activi-
ties;
(2) protect the rights of present users of surface and
ground water;
(3) protect the quantity of surface and ground water, both
within the proposed mine plan area and the adjacent area, from
adverse effects of the proposed underground mining activities, or to
provide alternative sources of water, in accordance with §§12.176 and
12.521 of this title (relating to Alternative Water Supply Information,
and to Hydrologic Balance: Water Rights and Replacement), where
the protection of quantity cannot be ensured;
(4) avoid acid or toxic drainage;
(5) prevent, to the extent possible using the best tech-
nology currently available, additional contributions of sediment to
streamflows;
(6) provide water-treatment facilities when needed;
(7) control drainage;
(8) restore approximate premining recharge capacity;
(9) provide a plan for the collection, recording, and
reporting of ground- and surface-water quality and quantity data,
according to §12.519 of this title (relating to Hydrologic Balance:
Surface- and Ground-Water Monitoring); and
(10) protect the quality of water by locating openings for
mines in accordance with §12.518 of this title (relating to Hydrologic
Balance: Underground Mine Entry and Access Discharges).
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(b) Analyses requirements. All water-quality analyses per-
formed to meet the requirements of this shall be conducted according
to the methodology in the 15th edition ofStandard Methods for the
Examination of Water and Wastewater, which is incorporated by ref-
erence for the methodology in 40 CFR Parts 136 and 434.
(c) Probable hydrologic consequences information. The
description shall include a determination of the probable hydrologic
consequences of the proposed underground mining activities, on the
proposed mine plan area and adjacent area, with respect to the
hydrologic regime and the quantity and quality of water in surface-
and ground-water systems under all seasonal conditions, including:
(1) the name, location, ownership, and description of all
surface-water bodies such as streams, lakes, and impoundments,
the location of any discharge into any surface-water body in the
proposed permit and adjacent areas, and information on surface-water
quality and quantity sufficient to demonstrate seasonal variation and
water usage. Water-quality descriptions shall include, at a minimum,
baseline information on total suspended solids, total dissolved solids
or specific conductance corrected to 25 degrees C, pH, total iron, and
total manganese. Baseline acidity and alkalinity information shall be
provided if there is a potential for acid drainage from the proposed
mining operation. Water-quantity descriptions shall include, at a
minimum, baseline information on seasonal flow rates;
(2) information on water availability and alternative water
sources, including the suitability of alternative water sources for
existing premining uses and approved postmining land uses, if the
PHC determination indicates that the proposed mining operation may
proximately result in contamination, diminution, or interruption of an
underground or surface source of water within proposed permit or
adjacent areas which is used for domestic, agricultural, industrial or
other legitimate purpose; and
(3) supplemental information as required by the Commis-
sion, if the PHC indicates that adverse impacts on or off the proposed
permit area may occur to the hydrologic balance, or that acid-forming
or toxic-forming material is present that may result in the contami-
nation of ground- or surface-water supplies.
(d) Probable hydrologic consequences determination.
(1) The description shall contain a determination of the
probable hydrologic consequences (PHC) of the proposed operation
upon the quality and quantity of surface and ground water under
seasonal flow conditions for the proposed permit and adjacent areas.
(2) The PHC determination shall be based on baseline hy-
drologic, geologic, and other information collected for the permit ap-
plication and may include data statistically representative of the site.
(3) The PHC determination shall include findings on:
(A) whether adverse impacts may occur to the hydro-
logic balance;
(B) whether acid-forming or toxic-forming materials
are present that could result in contamination of surface- or ground-
water supplies;
(C) whether the proposed operation may proximately
result in contamination, diminution, or interruption of an underground
or surface source of water within the proposed permit or adjacent
areas which is used for domestic, agricultural, industrial, or other
legitimate purpose; and
(D) what impact the proposed operation will have on:
(i) sediment yield from the disturbed area;
(ii) acidity, total suspended and dissolved solids,
and other important water-quality parameters of local impact;
(iii) flooding or streamflow alteration;
(iv) ground- and surface-water availability; and
(v) other characteristics as required by the Commis-
sion.
(4) An application for a permit revision shall be reviewed
by the Commission to determine whether a new or updated PHC
determination shall be required.
(e) Cumulative hydrologic impact assessment.
(1) The Commission shall provide an assessment of the
probable cumulative hydrologic impacts (CHIA) of the proposed
operation and all anticipated mining upon surface- and ground-water
systems in the cumulative impact area. The CHIA shall be sufficient
to determine, for purposes of permit approval, whether the proposed
operation has been designed to prevent material damage to the
hydrologic balance outside the permit area. The Commission may
allow the applicant to submit data and analyses relevant to the CHIA
with the permit application.
(2) An application for a permit revision shall be reviewed
by the Commission to determine whether a new or updated CHIA
shall be required.
(f) Additional requirements. Each plan shall contain a de-
tailed description, with appropriate drawings, of permanent entry
seals and down-slope barriers designed to ensure stability under an-
ticipated hydraulic heads developed while promoting mine inundation
after mine closure for the proposed mine plan area.
§12.189. Reclamation Plan: Postmining Land Uses.
(a) Each plan shall contain a detailed description of the
proposed use, following reclamation, of the land to be affected within
the proposed permit area by surface operations or facilities, including
a discussion of the utility and capacity of the reclaimed land to support
a variety of alternative uses, and the relationship of the proposed use
to existing land-use policies and plans. This description shall explain:
(1) how the proposed postmining land use is to be
achieved and the necessary support activities which may be needed
to achieve the proposed land use;
(2) where a land use different from the premining land-
use is proposed, all materials needed for approval of the alternative
use under §12.568 of this title (relating to Postmining Land Use); and
(3) the consideration given to making all of the proposed
underground mining activities consistent with surface-owner plans
and applicable state and local land-use plans and programs.
(b) The description shall be accompanied by a copy of the
comments concerning the proposed use from the legal or equitable
owner of record of the surface areas to be affected by surface
operations or facilities within the proposed permit area and the
state and local government agencies which would have to initiate,
implement, approve, or authorize the proposed use of the land
following reclamation.
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§12.190. Reclamation Plan: Ponds, Impoundments, Banks, Dams,
and Embankments.
(a) General. Each application shall include a general plan
for each proposed sedimentation pond, water impoundment, and coal
processing waste bank, dam, or embankment within the proposed
mine plan area.
(1) Each general plan shall:
(A) be prepared by or under the direction of, and
certified by, a qualified registered professional engineer or by a
professional geologist with assistance from experts in related fields
such as land surveying and landscape architecture;
(B) contain a description, map, and cross section of
the structure and its location;
(C) contain preliminary hydrologic and geologic in-
formation required to assess the hydrologic impact of the structure;
(D) contain a survey describing the potential effect
on the structure from subsidence of the subsurface strata resulting
from past underground mining operations if underground mining has
occurred; and
(E) contain a certification statement which includes
a schedule setting forth the dates when any detailed design plans
for structures that are not submitted with the general plan will be
submitted to the Commission. The Commission shall have approved,
in writing, the detailed design plan for a structure before construction
of the structure begins.
(2) Each detailed design plan for a structure that meets
or exceeds the size or other criteria of the Mine Safety and Health
Administration, 30 CFR 77.216(a) shall:
(A) be prepared by or under the direction of, and cer-
tified by, a qualified registered professional engineer with assistance
from experts in related fields such as geology, land surveying, and
landscape architecture;
(B) include any geotechnical investigation, design,
and construction requirements for the structure;
(C) describe the operation and maintenance require-
ments for each structure; and
(D) describe the timetable and plans to remove each
structure, if appropriate.
(3) Each detailed design plan for a structure that does not
meet the size or other criteria of 30 CFR 77.216(a) shall:
(A) be prepared by, or under the direction of, and cer-
tified by a qualified registered professional engineer or registered land
surveyor except that all coal processing waste dams and embankments
covered by §§12.543 through 12.545 of this title (relating to Coal Pro-
cessing Waste: Dams and Embankments: General Requirements, to
Coal Processing Waste: Dams and Embankments: Site Preparation,
and to Coal Processing Waste: Dams and Embankments: Design and
Construction) shall be certified by a qualified registered professional
engineer;
(B) include any design and construction requirements
for the structure, including any required geotechnical information;
(C) describe the operation and maintenance require-
ments for each structure; and
(D) describe the timetable and plans to remove each
structure, if appropriate.
(b) Sedimentation ponds.
(1) Sedimentation ponds, whether temporary or perma-
nent, shall be designed in compliance with the requirements of
§12.514 of this title (relating to Hydrologic Balance: Sedimenta-
tion Ponds). Any sedimentation pond or earthen structure which will
remain on the proposed mine plan area as a permanent water im-
poundment shall also be designed to comply with the requirements
of §12.517 of this title (relating to Hydrologic Balance: Permanent
and Temporary Impoundments).
(2) Each plan shall, at a minimum, comply with the
requirements of the Mine Safety and Health Administration, 30 CFR
77.216-1 and 77.216-2.
(c) Permanent and temporary impoundments. Permanent
and temporary impoundments shall be designed to comply with the
requirements of §12.517 of this title (relating to Hydrologic Balance:
Permanent and Temporary Impoundments). Each plan shall comply
with the requirements of the Mine Safety and Health Administration,
30 CFR 77.216-1 and 77.216-2.
(d) Coal processing waste banks. Coal processing waste
banks shall be designed to comply with the requirements of §§12.535
through 12.538 of this title (relating to Coal Processing Waste
Banks: General Requirements, to Coal Processing Waste Banks:
Site Inspection, to Coal Processing Waste Banks: Water Control
Measures, and to Coal Processing Waste Banks: Construction
Requirements).
(e) Coal processing waste dams and embankments. Coal
processing waste dams and embankments shall be designed to
comply with the requirements of §§12.543 and 12.544 of this
title (relating to Coal Processing Waste: Dams and Embankments:
General Requirements, and to Coal Processing Waste: Dams and
Embankments: Site Preparation). Each plan shall comply with the
requirements of the Mine Safety and Health Administration, 30 CFR
77.216-1 and 77.216-2, and shall contain the results of a geotechnical
investigation of the proposed dam or embankment foundation area,
to determine the structural competence of the foundation which
will support the proposed dam or embankment structure and the
impounded material. The geotechnical investigation shall be planned
and supervised by an engineer or engineering geologist, according to
the following:
(1) the number, location, and depth of borings and test
pits shall be determined using current prudent engineering practice
for the size of the dam or embankment, quantity of material to be
impounded, and subsurface conditions;
(2) the character of the overburden and bedrock, the
proposed abutment sites, and any adverse geotechnical conditions
which may affect the particular dam, embankment, or reservoir site
shall be considered;
(3) all springs, seepage, and ground water flow observed
or anticipated during wet periods in the area of the proposed dam or
embankment shall be identified on each plan; and
(4) consideration shall be given to the possibility of
mudflows, rock-debris falls, or other landslides into the dam,
embankment, or impounded material.
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(f) If the structure is 20 feet or higher or impounds more
than 20 acre-feet, each plan under subsections (b), (c), and (e) of this
section shall include a stability analysis of each structure. The stabil-
ity analysis shall include, but not be limited to, strength parameters,
pore pressures, and long-term seepage conditions. The plan shall also
contain a description of each engineering design assumption and cal-
culation, with a discussion of each alternative considered in selecting
the specific design parameters and construction methods.
§12.191. Protection of Public Parks and Historic Places.
(a) For any publicly owned parks or any places listed on the
National Register of Historic Places that may be adversely affected
by the proposed operation, each plan shall describe the measures to
be used:
(1) to prevent adverse impacts, or
(2) if valid existing rights exist or joint agency approval
is to be obtained under §12.72(g) of this title (relating to Procedures),
to minimize impacts.
(b) The Commission may require the applicant to protect
historic and archeological properties listed on or eligible for listing
on the National Register of Historic Places through appropriate
mitigation and treatment measures. Appropriate mitigation and
treatment measures may be required to be taken after permit
issuance provided that the required measures are completed before
the properties are affected by any mining operation.
§12.192. Relocation or Use of Public Roads.
Each application shall describe, with appropriate maps and cross
sections, the measures to be used to ensure that the interests of
the public and landowners affected are protected if, under §12.72
of this title (relating to Procedures) the applicant seeks to have the
Commission approve:
(1) conducting the proposed underground mining activi-
ties within 100 feet of the right-of-way line of any public road, except
where mine access or haul roads join that right-of-way; or
(2) relocating a public road.
§12.193. Underground Development Waste/Return of Coal Process-
ing Waste to Abandoned Underground Workings.
(a) Underground Development Waste. Each plan shall con-
tain descriptions, including appropriate maps and cross-section draw-
ings of the proposed disposal methods and sites for placing under-
ground development waste and excess spoil generated at surface areas
affected by surface operations and facilities, according to §§12.531
through 12.534 of this title (relating to Disposal of Underground De-
velopment Waste and Excess Spoil: General Requirements, to Dis-
posal of Underground Development Waste and Excess Spoil: Valley
fills, to Disposal of Underground Development Waste and Excess
Spoil: Head-of-Hollow Fills, and to Disposal of Underground Devel-
opment Waste and Excess Spoil: Durable Rock Fills). Each plan shall
describe the geotechnical investigation, design, construction, opera-
tion, maintenance and removal, if appropriate, of the structures and
be prepared according to §12.153 of this title (relating to Disposal of
Excess Spoil).
(b) Return of Coal Processing Waste to Abandoned Under-
ground Workings.
(1) Each plan shall describe the design, operation and
maintenance of any proposed coal processing waste disposal facility,
including flow diagrams and any other necessary drawings and maps,
for the approval of the Commission and the Mine Safety and Health
Administration under §12.541 of this title (relating to Coal Processing
Waste: Return to Underground Workings).
(2) Each plan shall describe the source and quality of
waste to be stowed, area to be backfilled, percent of the mine void
to be filled, method of constructing underground retaining walls,
influence of the backfilling operation on active underground mine
operations, surface area to be supported by the backfill, and the
anticipated occurrence of surface effects following backfilling.
(3) The applicant shall describe the source of the hy-
draulic transport mediums, method of dewatering the placed backfill,
retainment of water if released to surface streams, and the effect on
the hydrologic regime.
(4) The plan shall describe each permanent monitoring
well to be located in the backfilled area, the stratum underlying the
mined coal, and gradient from the backfilled area.
(5) The requirements of paragraphs (1) through (4) of
this subsection shall also apply to pneumatic backfilling operations,
except where the operations are exempted by the Commission from
requirements specifying hydrologic monitoring.
§12.194. Subsidence Control Plan.
The application shall include a survey which shall show whether
structures or renewable resource lands exist within the proposed
permit and adjacent area and whether subsidence if it occurred could
cause material damage or diminution of reasonably foreseeable use
of such structures or renewable resource lands. If the survey shows
that no such structures or renewable resource lands exist, or no such
material damage or diminution could be caused in the event of mine
subsidence, and if the Commission agrees with such conclusion, no
further information need be provided in the application under this
section. In the event the survey shows such structures or renewable
resource lands exist and that subsidence could cause material damage
or diminution of value or foreseeable use of the land, or if the
Commission determines that such damage or diminution could occur,
the application shall include a subsidence plan which shall contain
the following information:
(1) a detailed description of the mining method and other
measures to be taken which may affect subsidence, including:
(A) the technique of coal removal, such as longwall
mining, room and pillar with pillar removal, hydraulic mining or
other methods;
(B) the extent, if any, to which planned and controlled
subsidence is intended; and
(C) a description of the physical conditions, such
as depth of cover, seam thickness, and lithology, which affect the
likelihood and extent of subsidence and subsidence-related damage.
(2) a detailed description of the measures to be taken to
prevent subsidence from causing material damage or lessening the
value or reasonably foreseeable use of the surface, including:
(A) the anticipated effects of planned subsidence, if
any;
(B) measures, if any, to be taken in the mine to reduce
the likelihood of subsidence, including such measures as:
(i) backstowing or backfilling of voids;
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(ii) leaving support pillars of coal; and
(iii) areas in which no real coal removal is planned,
including a description of the overlying area to be protected by
leaving coal in place; and
(C) Measures to be taken on the surface to prevent
material damage or lessening of the value or reasonably foreseeable
use of the surface including such measures as:
(i) reinforcement of sensitive structures or features;
(ii) installation of footers designed to reduce dam-
age caused by movement;
(iii) change of location of pipelines, utility lines or
other features;
(iv) relocation of movable improvements to sites
outside the angle-of-draw; and
(v) monitoring, if any, to determine the commence-
ment and degree of subsidence so that other appropriate measures
can be taken to prevent or reduce material damage;
(3) a detailed description of the measures to be taken to
mitigate the effects of any material damage or diminution of value or
foreseeable use of lands which may occur, including one or more
of the following as required by §12.564 of this title (relating to
Subsidence Control: Surface-Owner Protection):
(A) restoration or rehabilitation of structures and
features, including approximate land-surface contours, to premining
condition;
(B) replacement of structures destroyed by subsi-
dence;
(C) purchase of structures prior to mining and restora-
tion of the land after subsidence to condition capable of supporting
and suitable for the structures and foreseeable land uses; and
(D) purchase of non-cancellable insurance policies
payable to the surface owner in the full amount of the possible
material damage or other comparable measures;
(4) a detailed description of measures to be taken to
determine the degree of material damage or diminution of value or
foreseeable use of the surface, including such measures as:
(A) the results of pre-subsidence surveys of all struc-
tures and surface features which might be materially damaged by
subsidence ; and
(B) monitoring, if any, proposed to measure deforma-
tions near specified structures or features or otherwise as appropriate
for the operation;
(5) a map of underground workings which describes the
location and extent of areas in which planned-subsidence mining
methods will be used and which includes all areas where the measures
described in paragraph (2) of this section will be taken to prevent or
minimize subsidence and subsidence-related damage; and
(6) other information specified by the Commission as nec-
essary to demonstrate that the operation will be conducted in accor-
dance with the performance standards of §§12.562 through 12.565 of
this title (relating to Subsidence Control: General Requirements, to
Subsidence Control: Public Notice, to Subsidence Control: Surface-
Owner Protection, and to Subsidence Control: Buffer Zones).
§12.195. Fish And Wildlife Plan.
Protection and enhancement plan. Each application shall contain a
description of how, to the extent possible using the best technology
currently available, the operator will minimize disturbances and
adverse impacts on fish and wildlife and related environmental
values, including compliance with the Endangered Species Act,
during the surface coal mining and reclamation operations, and how
enhancement of these resources will be achieved, where practicable.
This description shall:
(1) be consistent with the requirements of §12.547 of
this title (relating to Protection of Fish, Wildlife, and Related
Environmental Values);
(2) apply, at a minimum, to species and habitats identified
under §12.179(a) of this title (relating to Fish and Wildlife Resources
Information); and
(3) include:
(A) protective measures that will be used during the
active mining phase of operation. Such measures may include the
establishment of buffer zones, the selective location and special
design of haul roads and power lines, and the monitoring of surface-
water quality and quantity; and
(B) enhancement measures that will be used during
the reclamation and postmining phase of operation to develop aquatic
and terrestrial habitat. Such measures may include restoration of
streams and other wetlands, retention of ponds and impoundments,
establishment of vegetation for wildlife food and cover, and the
placement of perches and nest boxes. Where the plan does not include
enhancement measures, a statement shall be given explaining why
enhancement is not practicable.
§12.196. Diversions.
Each application shall contain descriptions, including maps and cross
sections of stream-channel diversions and other diversions to be
constructed within the proposed permit area to achieve compliance
with §§12.511 and 12.512 of this title (relating to Hydrologic Balance:
Diversions and Conveyance of Overland Flow, Shallow Ground-
Water Flow, and Ephemeral Streams, and to Hydrologic Balance:
Stream-Channel Diversions).
§12.197. Operation Plan: Maps and Plans.
Each application shall contain maps, plans, and cross sections of the
proposed mine plan and adjacent areas as follows:
(1) the maps, plans and cross sections shall show the
underground mining activities to be conducted, the lands to be
affected throughout the operation, and any change in a facility or
feature to be caused by the proposed operations, if the facility or
feature was shown under §§12.182 and 12.183 of this title (relating
to Maps: General Requirements, and to Cross Sections, Maps, and
Plans);
(2) the following shall be shown for the proposed permit
area unless specifically required for the mine plan area or adjacent
area by the requirements of this section:
(A) buildings, utility corridors, and facilities to be
used;
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(B) the area of land to be affected within the proposed
mine plan area, according to the sequence or mining and reclamation;
(C) each area of land for which a performance bond
or other equivalent guarantee will be posted under Subchapter J of
this chapter (relating to Bond and Insurance Requirements for Surface
Coal Mining and Reclamation Operations);
(D) each coal storage, cleaning and loading area;
(E) each topsoil, spoil, coal preparation waste, under-
ground development waste, and noncoal waste storage area;
(F) each water diversion, collection, conveyance,
treatment, storage and discharge facility to be used;
(G) each source of waste and each waste-disposal
facility relating to coal processing or pollution control;
(H) each facility to be used to protect and enhance
fish and wildlife related environmental values;
(I) each explosive storage and handling facility;
(J) location of each sedimentation pond, permanent
water impoundment, coal processing waste bank, and coal processing
waste dam and embankment, in accordance with §12.190 of this
title (relating to Reclamation Plan: Ponds, Impoundments, Banks,
Dams, and Embankments) and disposal areas for underground
development waste and excess spoil in accordance with §12.193 of
this title (relating to Underground Development Waste/Return of Coal
Processing Waste to Underground Workings).
(K) each profile, at cross sections specified by the
Commission of the anticipated final surface configuration to be
achieved for the affected areas;
(L) location of each water and subsidence monitoring
point; and
(M) location of each facility that will remain on the
proposed permit area as a permanent feature, after the completion of
underground mining activities; and
(3) maps, plans, and cross sections required under para-
graph (2)(E), (F), (J), and (K) of this section shall be prepared by, or
under the direction of and certified by a qualified professional engi-
neer, or professional geologist, with assistance from experts in related
fields such as land surveying and landscape architecture, except that:
(A) maps, plans, and cross sections for sedimentation
ponds may only be prepared by a qualified registered engineer; and
(B) excess spoil and underground development waste
facilities maps, plans and cross sections may only be prepared by a
qualified registered professional engineer.
§12.198. Road Systems and Support Facilities.
(a) Plans and drawings. Each applicant for an underground
coal mining and reclamation permit shall submit plans and drawings
for each road, as defined in §12.3 of this title (relating to Definitions),
to be constructed, used, or maintained within the proposed permit
area. The plans and drawings shall:
(1) include a map, appropriate cross sections, design
drawings, and specifications for road widths, gradients, surfacing
materials, cuts, fill embankments, culverts, bridges, drainage ditches,
low-water crossings, and drainage structures;
(2) contain the drawings and specifications of each pro-
posed road that is located in the channel of an intermittent or perennial
stream, as necessary for approval of the road by the Commission in
accordance with §12.569(d)(1) of this title (relating to Roads: Gen-
eral);
(3) contain the drawings and specifications for each
proposed ford of perennial or intermittent streams that is used as
a temporary route, as necessary for approval of the ford by the
Commission in accordance with §12.570(3)(B) of this title (relating
to Primary Roads);
(4) contain a description of measures to be taken to obtain
approval of the Commission for alteration or relocation of a natural
stream channel under §12.570(4)(E) of this title (relating to Primary
Roads);
(5) contain the drawings and specifications for each low-
water crossing of perennial or intermittent stream channels so that the
Commission can maximize the protection of the stream in accordance
with §12.570(4)(F) of this title (relating to Primary Roads); and
(6) describe the plans to remove and reclaim each road
that would not be retained under an approved postmining land use,
and the schedule for this removal and reclamation.
(b) Primary road certification. The plans and drawings for
each primary road shall be prepared by, or under the direction
of, and certified by a qualified registered professional engineer as
meeting the requirements of this chapter (relating to Coal Mining
Regulations); current, prudent engineering practices; and any design
criteria established by the Commission.
(c) Support facilities. Each applicant for an underground
coal mining and reclamation permit shall submit a description, plans,
and drawings for each support facility to be constructed, used, or
maintained within the proposed permit area. The plans and drawings
shall include a map, appropriate cross sections, design drawings, and
specifications sufficient to demonstrate compliance with §12.572 of
this title (relating to Support Facilities) for each facility.
§12.199. Air Pollution Control Plan.
For all surface operations associated with underground mining
activities, the application shall contain an air pollution control plan
which includes the following:
(1) an air-quality monitoring program, if required by the
Commission to provide sufficient data to evaluate the effectiveness of
the fugitive-dust control practices, under paragraph (2) of this section
to comply with applicable federal and state air-quality standards; and
(2) a plan for fugitive-dust control practices as required
under §12.546 of this title (relating to Air Resources Protection).
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
Issued in Austin, Texas, on December 20, 1996.
TRD-9618465
Mary Ross McDonald
Deputy General Counsel, Office of General Counsel
Railroad Commission of Texas
Earliest possible date of adoption: February 10, 1997
For further information, please call: (512) 463-7008
22 TexReg 480 January 10, 1997 Texas Register
♦ ♦ ♦
Requirements for Permits for Special Categories of
Mining
16 TAC §§12.200-12.205
The new sections are proposed under the Texas Natural
Resources Code, §134.013, which authorizes the Commission
to adopt and amend rules pertaining to surface coal mining and
reclamation operations.
The following is the statute, article, or code affected by the
proposed new sections: §§12.200 - 12.205, Texas Natural
Resources Code, Chapter 134.
§12.200. Experimental Practices Mining..
(a) Experimental practices provide a variance from the envi-
ronmental protection performance standards of the Act and Subchap-
ter K of this chapter (relating to Permanent Program Performance
Standards) for experimental or research purposes, or to allow an
alternative postmining land use. They may be undertaken if they
are approved by the Commission and the Director and if they are
incorporated in a permit revision issued in accordance with the re-
quirements of Subchapter G of this chapter (relating to Surface Coal
Mining and Reclamation Operations Permits and Coal Exploration
Procedures Systems).
(b) No person shall engage in or maintain any experimental
practice, unless that practice is first approved in a permit by the
Commission and the Director.
(c) Each person who desires to conduct an experimental
practice shall submit a permit application which contains descriptions,
maps, plans, and data which show:
(1) the nature of the experimental practice, including a
description of the performance standards for which variances are
requested, the duration of the experimental practice, and any special
monitoring which will be conducted;
(2) how use of the experimental practice encourages ad-
vances in mining and reclamation technology or, allows a postmining
land use for industrial, commercial, residential, or public use (includ-
ing recreational facilities) on an experimental basis;
(3) that the mining and reclamation operations proposed
for using an experimental practice are not larger or more numerous
than necessary to determine the effectiveness and economic feasibility
of the experimental practice;
(4) that the experimental practice:
(A) is potentially more or at least as environmentally
protective during and after the proposed mining and reclamation
operations, as those required under Subchapter K of this chapter
(relating to Permanent Program Performance Standards); and
(B) will not reduce the protection afforded public
health and safety below that provided by the requirements of Sub-
chapter K of this chapter (relating to Permanent Program Performance
Standards); and
(5) that the applicant will conduct monitoring of the
effects of the experimental practice. The monitoring program shall
ensure the collection, analysis, and reporting of reliable data that are
sufficient to enable the Commission and the Director to:
(A) evaluate the effectiveness of the experimental
practice; and
(B) identify, at the earliest possible time, potential
risk to the environment and public health and safety which may be
caused by the experimental practice during and after mining.
(d) Each application shall set forth the environmental protec-
tion performance standards of Subchapter K of this chapter (relating
to Permanent Program Performance Standards) which will be imple-
mented, in the event the objective of the experimental practice is a
failure.
(e) All experimental practices for which variances are sought
shall be specifically identified through newspaper advertisements by
the applicant and the written notifications by the Commission required
under §12.207 of this title (relating to Public Notices of Filing of
Permit Applications).
(f) No permit authorizing an experimental practice shall be
issued, unless the Commission first finds, in writing, upon the basis of
both a complete application filed in accordance with the requirements
of this section and the comments of the Director, that:
(1) the experimental practice meets all of the requirements
of subsection (c)(2) through (5) of this section;
(2) the experimental practice is based on a clearly defined
set of objectives which can reasonably be expected to be achieved;
(3) the experimental practice has been specifically ap-
proved, in writing, by the Director, based on his or her findings
that all of the requirements of subsection (c)(1) through (5) of this
section will be met; and
(4) the permit contains conditions which specifically:
(A) limit the experimental practice authorized to that
granted by the Commission and the Director.
(B) impose enforceable alternative environmental pro-
tection requirements; and
(C) require the person to conduct the periodic moni-
toring, recording and reporting program set forth in the application,
with such additional requirements as the Commission or the Director
may require.
(g) Experimental practices granting variances from the spe-
cial environmental protection performance standards of this chapter
(relating to Coal Mining Regulations) and of the Act applicable to
prime farmland shall be approved only after consultation with the U.S.
Department of Agriculture, Natural Resources Conservation Service.
(h) Each experimental practice shall be reviewed by the
Commission as set forth in the approved permit, but no less frequently
than every 2 1/2 years. After review, the Commission may require
such reasonable modifications of the experimental practice necessary
to ensure that the operations involved are conducted to fully protect
the environment and the public health and safety. Copies of the
decision of the Commission shall be sent to the permittee and shall
be subject to administrative and judicial review.
(i) Revisions or modifications to an experimental practice
shall be processed in accordance with the requirements of this
chapter (relating to Coal Mining Regulations) and approved by the
Commission. Any revisions which propose significant alterations
in the experimental practice shall, at a minimum, be subject to
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the notice, hearing, and public participation requirements of this
chapter (relating to Coal Mining Regulations) and concurrence by the
Director. Revisions that do not propose significant alterations in the
experimental practice shall not require concurrence by the Director.
§12.201. Prime Farmland.
(a) Scope. This section applies to any person who conducts
or intends to conduct surface coal mining and reclamation operations
on prime farmlands historically used for cropland. Areas where
mining is authorized under permits issued or mining plans approved
prior to August 3, 1977, are exempt from the prime farmland
reconstruction standards.
(b) Application contents for prime farmland. If land within
the proposed permit area is identified as prime farmland under
§§12.138 or 12.184 of this title (relating to Prime Farmland Investiga-
tion), the applicant shall submit a plan for the mining and restoration
of the land. Each plan shall contain, at a minimum:
(1) a soil survey of the permit area according to the
standards of the National Cooperative Soil Survey and in accordance
with the procedures set forth in U.S. Department of Agriculture
Handbook 436 (Soil Taxonomy, 1975) as amended on March 22,
1982 and October 5, 1982, and Handbook 18 (Soil Survey Manual,
1951), as amended on December 18, 1979, May 7, 1980, May
9, 1980, September 11, 1980, June 9, 1981, June 29, 1981, and
November 16, 1982. The U.S. Natural Resources Conservation
Service establishes the standards of the National Cooperative Soil
Survey and maintains a National Soils Handbook which gives current
acceptable procedures for conducting soil surveys. This National
Soils Handbook is available for review at area and state NRCS offices.
(A) U.S. Department of Agriculture Handbooks 436
(Soil Taxonomy) and 18 (Soil Survey Manual) are on file and
available for inspection at the Surface Mining and Reclamation
Division, Railroad Commission of Texas, 1701 N. Congress Avenue,
Austin, Texas.
(B) The soil survey shall include a description of
soil mapping units and a representative soil profile as determined by
the U.S. Natural Resources Conservation Service, including, but not
limited to, soil-horizon depths, pH, and the range of soil densities for
each prime farmland soil unit within the permit area unless other
representative soil-profile descriptions from the locality, prepared
according to the standards of the National Cooperative Soil Survey,
are available and their use is approved by the principal officer in
Texas of the U.S. Natural Resources Conservation Service, and by
the Commission. The Commission may require the operator to
provide information on other physical and chemical soil properties as
needed to make a determination that the operator has the technological
capability to restore the prime farmland within the permit area to the
soil-reconstruction standards of §§12.620 through 12.622, 12.624,
and 12.625 of this title (relating to Special Permanent Program
Performance Standards – Operations on Prime Farmland);
(2) a plan for soil reconstruction, replacement, and stabi-
lization for the purpose of establishing the technological capability
of the mine operator to comply with the requirements of §§12.620
through 12.622, 12.624, and 12.625 of this title (relating to Special
Permanent Program Performance Standards – Operations on Prime
Farmland);
(3) scientific data, such as agricultural school studies, for
areas with comparable soils, climate, and management (including
water management) that demonstrate that the proposed method of
reclamation, including the use of soil mixtures or substitutes, if any,
will achieve, within a reasonable time, levels of yield equivalent to,
or higher than, those of nonmined prime farmland in the surrounding
area;
(4) the productivity prior to mining, including the average
yield of food, fiber, forage, or wood products obtained under a high
level of management; and
(5) in all cases, soil productivity for prime farmlands shall
be returned to equivalent levels of yield as nonmined land of the
same soil type in the surrounding area under equivalent management
practices as determined from the soil survey performed pursuant to
§12.201(b)(1) of this title (relating to Prime Farmland).
(c) Consultation with Secretary of Agriculture.
(1) The Secretary of Agriculture has assigned the respon-
sibilities under this section to the chief of the U.S. Natural Resources
Conservation Service. The federal official who is responsible to the
chief of the U.S. Natural Resources Conservation Service for its pro-
gram in Texas currently has the title of State Conservationist. The
State Conservationist is the principal officer in Texas of the U.S.
Natural Resources Conservation Service and is responsible for con-
sultation and review of plans submitted under this section.
(2) Before any permit is issued for areas that include
prime farmland, the Commission shall consult with the principal
officer in Texas of the U.S. Natural Resources Conservation Service.
The principal officer in Texas of the U.S. Natural Resources
Conservation Service shall provide for the review of, and comment
on, the proposed method of soil reconstruction in the plan submitted
under subsection (b) of this section. If the principal officer in
Texas of the U.S. Natural Resources Conservation Service considers
those methods to be inadequate, he or she shall suggest revisions
to the Commission which result in more complete and adequate
reconstruction.
(d) Issuance of permit. A permit for the mining and
reclamation of prime farmland may be granted by the Commission,
if it first finds, in writing, upon the basis of a complete application,
that:
(1) the approved proposed postmining land use of these
prime farmlands will be cropland;
(2) the permit incorporates as specific conditions the
contents of the plan submitted under subsection (b) of this section,
after consideration of any revisions to that plan suggested by the
principal officer in Texas of the U.S. Natural Resources Conservation
Service under subsection (c) of this section; and
(3) the applicant has the technological capability to restore
the prime farmland, within a reasonable time, to equivalent or higher
levels of yield as non-mined prime farmland in the surrounding area
under equivalent levels of management; and
(4) The proposed operations will be conducted in compli-
ance with the requirements of §§12.620 through 12.622, 12.624, and
12.625 of this title (relating to Special Permanent Program Perfor-
mance Standards – Operations on Prime Farmland) and other envi-
ronmental protection performance and reclamation standards for min-
ing and reclamation of prime farmland of the regulatory program.
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§12.202. Surface Coal Mining and Reclamation Operations on
Areas or Adjacent to Areas Including Alluvial Valley Floors in The
Arid or Semiarid Areas West of The 100th Meridian.
(a) Alluvial valley floor determination.
(1) Before applying for a permit to conduct, or before
conducting surface coal mining and reclamation operations within
a valley holding a stream or in a location where the adjacent
area includes any stream in the arid or semiarid regions of the
United States, the applicant shall either affirmatively demonstrate,
based on available data, the presence of an alluvial valley floor, or
submit to the Commission the results of a field investigation of the
proposed mine plan area and adjacent area. The field investigations
shall include sufficiently detailed geologic, hydrologic, land-use,
soils, and vegetation studies on areas required to be investigated
by the Commission, after consultation with the applicant, to enable
the Commission to make an evaluation regarding the existence of
the probable alluvial valley floor in the proposed mine plan area
or adjacent area and to determine which areas, if any, require
more detailed study in order to allow the Commission to make
a final determination regarding the existence of an alluvial valley
floor. Studies performed during the investigation by the applicant or
subsequent studies as required of the applicant by the Commission,
shall include an appropriate combination, adapted to site-specific
conditions, of:
(A) mapping of unconsolidated stream-laid deposits
holding streams including, but not limited to, geologic maps of
unconsolidated deposits and stream-laid deposits, maps of stream
delineation of surface watersheds and directions of shallow ground-
water flows through and into the unconsolidated deposits, topography
showing local and regional terrace levels, and topography of terraces,
flood plains and channels showing surface drainage patterns;
(B) mapping of all lands included in the area in
accordance with this paragraph and subject to agricultural activities,
showing the area in which different types of agricultural lands, such
as flood irrigated lands, pasture lands and undeveloped rangelands,
exist, and accompanied by measurements of vegetation in terms of
productivity and type;
(C) mapping of all lands that are currently or were
historically flood irrigated, showing the location of each diversion
structure, ditch, dam and related reservoir, irrigated land, and
topography of those lands;
(D) documentation that areas identified in this para-
graph are, or are not, subirrigated, based on ground-water monitoring
data, representative water-quality soil-moisture measurements, and
measurements of rooting depth, soil mottling, and water requirements
of vegetation;
(E) documentation, based on representative sampling,
that areas identified under this paragraph are, or are not, flood
irrigable, based on streamflow, water quality, water yield, soil
measurements, and topographic characteristics; and
(F) analysis of a series of aerial photographs, includ-
ing color infrared imagery flown at a time of year to show any late
summer and fall differences between upland and valley floor vegeta-
tive growth and of a scale adequate for reconnaissance identification
of areas that may be alluvial valley floors.
(2) Based on the investigations conducted under para-
graph (1) of this subsection, the Commission shall make a deter-
mination of the extent of any alluvial valley floors within the study
area and whether any stream in the study area may be excluded from
further consideration as lying within an alluvial valley floor. The
Commission shall determine that an alluvial valley floor exists if it
finds that:
(A) unconsolidated stream-laid deposits holding
streams are present; and
(B) there is sufficient water to support agricultural
activities as evidenced by:
(i) the existence of flood irrigation in the area in
question or its historical use;
(ii) the capability of an area to be flood irrigated,
based on stream-flow water yield, soils, water quality, and topogra-
phy; or
(iii) subirrigation of the lands in question, derived
from the ground-water system of the valley floor.
(b) Application contents for operations affecting designated
alluvial valley floors.
(1) If land within the proposed permit area or adjacent
area is identified as an alluvial valley floor and the proposed
mining operation may affect an alluvial valley floor or waters that
supply alluvial valley floors, the applicant shall submit a complete
application for the proposed mining and reclamation operations, to
be used by the Commission, together with other relevant information,
including the information required by subsection (a) of this section,
as a basis for approval or denial of the permit. The complete
application shall include detailed surveys and baseline data required
by the Commission for a determination of:
(A) the characteristics of the alluvial valley floor
which are necessary to preserve the essential hydrologic functions
during and after mining;
(B) the significance of the area to be affected to
agricultural activities;
(C) whether the operation will cause, or presents an
unacceptable risk of causing, material damage to the quantity or
quality of surface or ground waters that supply the alluvial valley
floor;
(D) the effectiveness of proposed reclamation with
respect to requirements of the Act and this chapter (relating to Coal
Mining Regulations); and
(E) specific environmental monitoring required to
measure compliance with §§12.610 through 12.613 of this title
(relating to Alluvial Valley Floors: Monitoring) during and after
mining and reclamation operations.
(2) Information required under this subsection shall in-
clude, but not be limited to:
(A) geologic data, including geologic structure, surfi-
cial geologic maps, and geologic cross-sections;
(B) soils and vegetation data, including a detailed soil
survey and chemical and physical analyses of soils, a vegetation map
and narrative descriptions of quantitative and qualitative surveys, and
land-use data, including an evaluation of crop yields;
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(C) surveys and data required under this subsection
for areas designated as alluvial valley floors because of their flood
irrigation characteristics shall also include, at a minimum, surface
hydrologic data, including streamflow runoff, sediment yield, and
water-quality analyses describing seasonal variations over at least 1
full year, field geomorphic surveys and other geomorphic studies;
(D) surveys and data required under this subsection
for areas designated as alluvial valley floors because of their subir-
rigation characteristics, shall also include, at a minimum, geohydro-
logic data including observation well establishment for purposes of
water-level measurements, ground-water contour maps, testing to de-
termine aquifer characteristics that affect waters supplying the alluvial
valley floors, well and spring inventories, and water-quality analyses
describing seasonal variations over at least 1 full year, and physi-
cal and chemical analysis of overburden to determine the effect of
the proposed mining and reclamation operations on water quality and
quantity;
(E) plans showing how the operation will avoid, dur-
ing mining and reclamation, interruption, discontinuance or preclu-
sion of farming on the alluvial valley floors unless the premining land
use has been undeveloped rangeland which is not significant to farm-
ing and will not materially damage the quantity or quality of water in
surface- and ground-water systems that supply alluvial valley floors;
(F) maps showing farms that could be affected by the
mining and, if any farm includes an alluvial valley floor, statements of
the type and quantity of agricultural activity performed on the alluvial
valley floor and its relationship to the farm’s total agricultural activity
including an economic analysis ; and
(G) such other data as the Commission may require.
(3) The surveys required by this subsection should iden-
tify those geologic, hydrologic, and biologic characteristics of the
alluvial valley floor necessary to support the essential hydrologic
functions of an alluvial valley floor. Characteristics which support
the essential hydrologic functions and which must be evaluated in a
complete application include, but are not limited to:
(A) characteristics supporting the function of collect-
ing water which include, but are not limited to:
(i) the amount and rate of runoff and a water bal-
ance analysis, with respect to rainfall, evapotranspiration, infiltration
and ground-water recharge;
(ii) the relief, slope, and density of the network of
drainage channels;
(iii) the infiltration, permeability, porosity and
transmissivity of unconsolidated deposits of the valley floor that
either constitute the aquifer associated with the stream or lie between
the aquifer and the stream; and
(iv) other factors that affect the interchange of water
between surface streams and ground-water systems, including the
depth to ground water, the direction of ground-water flow, the extent
to which the stream and associated alluvial ground-water aquifers
provide recharge to, or are recharged by, bedrock aquifers;
(B) characteristics supporting the function of storing
water which include, but are not limited to:
(i) surface roughness, slope, and vegetation of the
channel, floodplain, and low terraces that retard the flow of surface
waters;
(ii) porosity, permeability, water-holding capacity,
saturated thickness and volume of aquifers associated with streams,
including alluvial aquifers, perched aquifers, and other water-bearing
zones found beneath valley floors; and
(iii) moisture held in soils or the plant growth
medium within the alluvial valley floor, and the physical and chemical
properties of the subsoil that provide for sustained vegetation growth
or cover during extended periods of low precipitation;
(C) characteristics supporting the function of regulat-
ng the flow of water which include, but are not limited to:
(i) the geometry and physical character of the
valley, expressed in terms of the longitudinal profile and slope of
the valley and the channel, the sinuosity of the channel, the cross-
section, slopes and proportions of the channels, flood plains and
low terraces, the nature and stability of the stream banks and the
vegetation established in the channels and along the stream banks
and flood plains;
(ii) the nature of surface flows as shown by the
frequency and duration of flows of representative magnitude including
low flows and floods; and
(iii) the nature of interchange of water between
streams, their associated alluvial aquifers and any bedrock aquifers
as shown by the rate and amount of water supplied by the stream to
associated alluvial and bedrock aquifers (i.e., recharge) and by the
rates and amounts of water supplied by aquifers to the stream (i.e.,
baseflow); and
(D) characteristics which make water available and
which include, but are not limited to, the presence of landforms,
including floodplains and terraces, suitable for agricultural activities.
(c) Requirements for approval.
(1) No permit or permit revision application for surface
coal mining and reclamation operations on lands located west of
the one hundredth meridian west longitude, shall be approved
by the Commission, unless the application demonstrates and the
Commission finds in writing, on the basis of information set forth
in the application that:
(A) the proposed operation would not interrupt, dis-
continue, or preclude farming on an alluvial valley floor, unless the
premining land use has been undeveloped range land which is not
significant to farming on the alluvial valley floor, or unless the area
of an affected alluvial valley floor is small and provides, or may
provide, negligible support for production of one or more farms;
provided, however, this subparagraph does not apply to those lands
which were identified in a reclamation plan approved by the state
prior to August 3, 1977, for any surface coal mining and reclamation
operation that, in the year preceding August 3, 1977:
(i) produced coal in commercial quantities and was
located within or adjacent to alluvial valley floors; or
(ii) obtained specific permit approval by the Com-
mission to conduct surface coal mining and reclamation operations
within an alluvial valley floor;
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(B) the proposed operations would not materially
damage the quantity and quality of water in surface and underground
water systems that supply those alluvial valley floors or portions of
alluvial valley floors which are:
(i) included in subparagraph (A) of this paragraph;
or
(ii) outside the permit area of an existing or pro-
posed surface coal mining operation;
(C) the proposed operations would be conducted in
accordance with §§12.610 through 12.613 of this title (relating to
Special Permanent Program Performance Standards – Operations in
Alluvial Valley Floors) and all other applicable requirements of the
Act and this chapter (relating to Coal Mining Regulations); and
(D) any change in the land use of the lands covered
by the proposed mine-plan area from its premining use in or adjacent
to alluvial valley floors will not interfere with or preclude the
reestablishment of the essential hydrologic functions of the alluvial
valley floor.
(2) The significance of the impact of the proposed oper-
ations on farming will be based on the relative importance of the
vegetation and water of the developed grazed or hayed alluvial val-
ley floor area to the farm’s production, or any more stringent criteria
established by the Commission as suitable for site-specific protection
of agricultural activities in alluvial valley floors. The effect of the
proposed operations on farming will be concluded to be significant
if they would remove from production, over the life of the mine, a
proportion of the farm’s production that would decrease the expected
annual income from agricultural activities normally conducted at the
farm.
(3) Criteria for determining whether a surface coal mining
operation will materially damage the quantity or quality of waters
subject to subparagraphs (A) and (B) of this paragraph include, but
are not limited to:
(A) potential increases in the concentration of total
dissolved solids of waters supplied to an alluvial valley floor, as
measured by specific conductance in millimhos, to levels above
the threshold value at which crop yields decrease, as specified in
Maas and Hoffman,Crop Salt Tolerance–Current Assessment, Table
1, ASalt Tolerance of Agricultural Crops,© unless the applicant
demonstrates compliance with subparagraph (B) of this paragraph.
(i) Salt tolerances for agricultural crops have been
published by E.V. Maas and G.J. Hoffman, in a paper titledCrop
Salt Tolerance–Current Assessment, contained in The Journal of
The Irrigation and Drainage Division, American Society of Civil
Engineers, pages 115 through 134, June, 1977. Table 1, giving
threshold salinity values is presented on pages 122 through 125.
(ii) The Maas and Hoffman publication is on file
and available for inspection at the Surface Mining and Reclamation
Division Office, Railroad Commission of Texas, 1701 N. Congress
Avenue, Austin, Texas 78711;
(B) potential increases in the concentration of total
dissolved solids of waters supplied to an alluvial valley floor in excess
of those specified by Maas and Hoffman shall not be allowed unless
the applicant demonstrates, through testing related to the production
of crops grown in the locality, that the proposed operations will not
cause increases that will result in crop yield decreases;
(C) for types of vegetation not listed in Maas and
Hoffman as specified by the Commission, based upon consideration
of observed correlation between total dissolved solids concentrations
in water and crop yield declines, taking into account the accuracy of
the correlations;
(D) potential increases in the average depth to water-
saturated zones (during the growing season) located within the root
zone of the alluvial valley floor that would reduce the amount of
subirrigation land compared to pre-mining conditions;
(E) potential decrease in surface flows that would re-
duce the amount of irrigable land compared to pre-mining conditions;
and
(F) potential changes in the surface- or ground-water
systems that reduce the area available to agriculture as a result of
flooding or increased saturation of the root zone.
(4) For the purposes of this subsection, a farm is one or
more land units on which agricultural activities are conducted. A
farm is generally considered to be the combination of land units with
acreage and boundaries in existence prior to August 3, 1977, or, if
established after August 3, 1977, with those boundaries based on
enhancement of the farm’s agricultural productivity and not related
to surface coal mining operations.
§12.203. Augering.
(a) This section applies to any person who conducts or
intends to conduct surface coal mining and reclamation operations
utilizing augering methods.
(b) Any application for a permit for operations covered by
this section shall contain, in the mining and reclamation plan, a
description of the augering methods to be used and the measures
to be used to comply with §12.600 of this title (relating to Auger
Mining: Additional Performance Standards).
(c) No permit shall be issued for any operations covered by
this section unless the Commission finds, in writing, that in addition to
meeting all other applicable requirements of this subchapter (relating
to Surface Coal Mining and Reclamation Operations Permits and Coal
Exploration Procedures Systems), the operation will be conducted
in compliance with §12.600 of this title (relating to Auger Mining:
Additional Performance Standards).
§12.204. Coal Processing Plants or Support Facilities Not Located
Within the Permit Area of a Specified Mine.
(a) This section applies to any person who conducts or
intends to conduct surface coal mining and reclamation operations
utilizing coal processing plants or support facilities not within a
permit area of a specific mine. Any person who operates such a
processing plant or support facility shall have obtained a permit from
the Commission in accordance with the requirements of this section.
(b) Any application for a permit for operations covered by
this section shall contain, in the mining and reclamation plan, spe-
cific plans, including descriptions, maps and cross sections of the
construction, operation, maintenance and removal of the processing
plants and associated support facilities. The plan shall demonstrate
that those operations will be conducted in compliance with §§12.650
and 12.651 of this title (relating to Special Permanent Program Per-
formance Standards – Coal Processing Plants and Support Facilities
Not Located At or Near the Minesite Or Not Within the Permit Area
For a Mine).
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(c) No permit shall be issued for any operation covered by
this section, unless the Commission finds, in writing, that, in addi-
tion to meeting all other applicable requirements of this subchapter
(relating to Surface Coal Mining and Reclamation Operations Per-
mits and Coal Exploration Procedures Systems), the operations will
be conducted in compliance with the requirements of §§12.650 and
12.651 of this title (relating to Special Permanent Program Perfor-
mance Standards – Coal Processing Plants and Support Facilities Not
Located At or Near the Minesite Or Not Within the Permit Area For
a Mine).
§12.205. In Situ Processing Activities..
(a) This section applies to any person who conducts or
intends to conduct surface coal mining and reclamation operations
utilizing in situ processing activities.
(b) Any application for a permit for operations covered by
this section shall be made according to all requirements of this
subchapter applicable to underground mining activities. In addition,
the mining and reclamation operations plan for operations involving
in situ processing activities shall contain information establishing
how those operations will be conducted in compliance with the
requirements of §§12.660 and 12.661 of this title (relating to Special
Permanent Program Performance Standards – In Situ Processing),
including:
(1) delineation of proposed holes and wells and produc-
tion zone for approval of the Commission;
(2) specifications of drill holes and casings proposed to
be used;
(3) a plan for treatment, confinement or disposal of all
acid-forming, toxic-forming or radioactive gases, solids, or liquids
constituting a fire, health, safety or environmental hazard caused by
the mining and recovery process; and
(4) plans for monitoring surface and ground water and air
quality, as required by the Commission.
(c) No permit shall be issued for operations covered by this
section, unless the Commission first finds, in writing, upon the basis
of a complete application made in accordance with subsection (b)
of this section, that the operation will be conducted in compliance
with all requirements of this subchapter (relating to Surface Coal
Mining and Reclamation Operations Permits and Coal Exploration
Procedures Systems) relating to underground mining activities, and
§§12.500 through 12.572 of this title (relating to Permanent Program
Performance Standards – Underground Mining Activities), and to
§§12.660 and 12.661 of this title (relating to Special Permanent
Program Performance Standards – In Situ Processing).
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
Issued in Austin, Texas, on December 20, 1996.
TRD-9618466
Mary Ross McDonald
Deputy General Counsel, Office of General Counsel
Railroad Commission of Texas
Earliest possible date of adoption: February 10, 1997
For further information, please call: (512) 463-7008
♦ ♦ ♦
Review, Public Participation, and Approval of Per-
mit Applications and Permit Terms and Conditions
16 TAC §§12.207-12.221
The new sections are proposed under the Texas Natural
Resources Code, §134.013, which authorizes the Commission
to adopt and amend rules pertaining to surface coal mining and
reclamation operations.
The following is the statute, article, or code affected by the
proposed new sections: §§12.207 - 12.221, Texas Natural
Resources Code, Chapter 134.
§12.207. Public Notices of Filing of Permit Applications.
(a) An applicant for a permit shall place an advertisement
in a local newspaper of general circulation in the locality of the
proposed surface coal mining and reclamation operations at least once
a week for four consecutive weeks. The applicant shall place the
advertisement in the newspaper at the same time the complete permit
application is filed with the Commission. The advertisement shall
contain, at a minimum, the following information:
(1) the name and business address of the applicant;
(2) a map or description which shall:
(A) clearly show or describe towns, rivers, streams, or
other bodies of water, local landmarks, and any other information, in-
cluding routes, streets, or roads and accurate distance measurements,
necessary to allow local residents to readily identify the proposed
permit area;
(B) clearly show or describe the exact location and
boundaries of the proposed permit area;
(C) state the name of the U.S. Geological Survey
7.5-minute quadrangle map(s) which contains the area shown or
described; and
(D) if a map is used, indicate the north point;
(3) the location where a copy of the application is
available for public inspection under subsection (c) of this section;
(4) the name and address of the Commission to which
written comments, objections, or requests for a public hearing or
informal conference on the application may be submitted under
§§12.208 through 12.210 of this title (relating to Opportunity for
Submission of Written Comments on Permit Applications, to Right
to File Written Objections, and to Public Availability of Information
in Permit Applications on File With the Commission); and
(5) if an applicant seeks a permit to mine within 100 feet
of the outside right-of-way of a public road or to relocate a public
road, a concise statement describing the public road, the particular
part to be relocated, where the relocation is to occur, and the duration
of the relocation.
(b) Upon receipt of a complete application for a permit, the
Commission shall issue written notification of:
(1) the applicant’s intention to surface mine a particularly
described tract of land;
(2) the application number;
(3) where a copy of the application may be inspected; and
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(4) where comments on the application may be submitted
under §12.208 of this title (relating to Opportunity for Submission of
Written Comments on Permit Applications).
(c) The written notifications shall be sent to:
(1) the following state and federal agencies:
(A) Texas Natural Resource Conservation Commis-
sion;
(B) Texas Department of Health;
(C) Texas Historical Commission;
(D) University of Texas Bureau of Economic Geol-
ogy;
(E) Texas State Soil and Water Conservation Board;
(F) Texas Parks and Wildlife Department;
(G) Texas General Land Office;
(H) U.S. Natural Resources Conservation Service;
(I) U.S. Fish and Wildlife Service; and
(J) Office of Surface Mining–Regional Office;
(2) federal, state and local government agencies with
jurisdiction over or an interest in the area of the proposed operations,
including, but not limited to, general governmental entities and fish
and wildlife and historic preservation agencies;
(3) governmental planning agencies with jurisdiction to
act with regard to land use, air, or water quality planning in the area
of the proposed operations;
(4) sewage and water treatment authorities and water
companies, either providing sewage or water services to users in the
area of the proposed operations or having water sources or collection,
treatment, or distribution facilities located in these areas; and
(5) the federal or state governmental agencies with au-
thority to issue all other permits and licenses needed by the applicant
in connection with operations proposed in the application.
(d) The applicant shall:
(1) make a full copy of his or her complete application for
a permit available for the public to inspect and copy. This shall be
done by filing a copy of the application submitted to the Commission
with the County Clerk at the courthouse of the county where the
mining is proposed to occur, or if approved by the Commission, at
another equivalent public office; and
(2) file the copy of the complete application under para-
graph (1) of this subsection by the first date of newspaper adver-
tisement of the application. The applicant shall file any subsequent
revision of the application with the County Clerk or other approved
public office at the same time the revision is submitted to the Com-
mission.
§12.208. Opportunity for Submission of Written Comments on
Permit Applications.
(a) Written comments on permit applications may be submit-
ted to the Commission by the public entities to whom notification is
provided under §§12.207(b) and (c) of this title (relating to Public
Notices of Filing of Permit Applications) with respect to the effects
of the proposed mining operations on the environment within their
area of responsibility.
(b) These comments shall be submitted to the Commission
within 30 days after the last publication of the newspaper notice.
(c) The Commission shall immediately transmit a copy of all
such comments for filing and public inspection at the public office
where the applicant filed a copy of the application for permit under
§12.207(d) of this title (relating to Public Notices of Filing of Permit
Applications). A copy shall also be transmitted to the applicant.
§12.209. Right to File Written Objections.
(a) Any person whose interests are or may be adversely
affected or an officer or head of any federal, state, or local government
agency or authority shall have the right to file written objections to an
initial or revised application for a permit with the Commission, within
30 days after the last publication of the newspaper notice required by
§12.207(a) of this title (relating to Public Notices of Filing of Permit
Applications).
(b) The Commission shall, immediately upon receipt of any
written objections:
(1) transmit a copy of them to the applicant; and
(2) file a copy for public inspection at the public office
where the applicant filed a copy of the application for permit under
§12.207(d) of this title.
§12.210. Public Availability of Information in Permit Applications
on File with the Commission.
(a) Information contained in permit applications on file with
the Commission shall be open, upon written request, for public
inspection and copying at reasonable times.
(1) Information pertaining to coal seams, test borings,
core samplings, or soil samples in permit applications shall be made
available for inspection and copying to any person with an interest
which is or may be adversely affected.
(2) Information in permit applications which pertains only
to the analysis of the chemical and physical properties of the coal
to be mined (excepting information regarding mineral or elemental
contents of such coal which are potentially toxic in the environment)
shall be kept confidential and not made a matter of public record.
(b) The Commission shall maintain information required to
be kept confidential under subsection (a) of this section separately
from other portions of the permit application. This information shall
be clearly identified by the applicant and submitted separately from
other portions of the application.
(c) The Commission shall provide reasonable notice and an
opportunity to be heard for persons seeking or opposing disclosure
of information under this section.
§12.211. Public Hearing on Application.
(a) Within 45 days after the last publication of the required
newspaper notice, the applicant or any person with an interest which
is or may be adversely affected may request a hearing on the
application. During this time, the Commission may, on its own
motion, call a hearing.
(b) Where a hearing is requested pursuant to subsection (a)
of this section, it shall be held, within 30 days after the request is
received or the determination made, in the locality of the proposed
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surface mining and reclamation operations unless otherwise agreed
to by all persons expressing an interest.
(c) Any person having a valid legal interest or an interest
which is or may be adversely affected by any Commission action
taken or proposed on any application or existing permit, may request
informal consideration or disposition of the matter in accordance with
§§2001.051, 2001.052, 2001.056 through 2001.060, and 2001.141
of the APA (relating to Opportunity for Hearing and Participation:
Notice of Hearing, to Contents of Notice, to Informal Disposition
of Contested Case, to Continuances, to Hearing Conducted by State
Office of Administrative Hearings, to Transcript, to Record, and to
Form of Decision: Findings of Fact and Conclusions of Law).
§12.212. Notice of Public Hearing on Application.
(a) The Commission shall publish notice of the public hearing
in a local newspaper of general circulation in the locality of the
proposed surface coal mining and reclamation operations at least once
a week for three consecutive weeks prior to the scheduled hearing
date.
(b) The notice shall contain the following information:
(1) the name and address of the applicant;
(2) the date, time and nature of the hearing;
(3) a statement of the legal authority and jurisdiction
under which the hearing is to be held; and
(4) a short and plain statement of the matters asserted.
(c) The Commission shall mail the same notice to the appli-
cant and to all persons who have expressed by written notification to
the Commission an interest in the pending permit application.
(d) In case the Commission determines that a material error
is made in the notice of a public hearing, or that a material change is
made in an application after notice has been issued, the Commission
shall cause revised notice to be issued. If the material change or error
affecting the content of the notice does not come to the attention of the
Commission in sufficient time to make the correction in each of the
newspaper publications, the Commission shall reschedule the hearing
and/or appropriately readjust the time limitation schedules provided
in this section. If the change or error requiring the revised notice
is that of an applicant for a permit of an amendment, the expense
thereof shall be borne by that person; and, if the change or error is
made by the agency, the agency will bear the expense.
§12.213. Continuance.
The hearings examiner conducting the hearing may continue the
hearing without the necessity of publishing, serving, mailing or
otherwise issuing a new notice, by simply making an announcement
at the hearing prior to recessing or reconvention, of the date, time and
place for the hearing to reconvene. If a hearing is continued and a
time and place for the hearing is not publicly announced at the hearing
by the hearings examiner before it is recessed, a notice of any further
setting of the hearing shall be mailed to those parties in attendance at
the hearing and to all other parties whom the Commission has reason
to believe should be notified at least ten days prior to the date of the
hearing.
§12.214. Transcript.
A verbatim transcript and complete record of the proceedings of each
public hearing shall be retained by the Commission. On request, the
Commission shall transcribe all or part of any such proceedings and
shall furnish a verbatim transcript within a reasonable time to the
requesting party; provided that the Commission may charge a fee
based on the estimated cost of the service of transcribing and printing
the requested material.
§12.215. Review of Permit Applications.
(a) The Commission shall:
(1) review the complete application and written com-
ments, written objections submitted, and the record of any public
h aring held under §§12.208 through 12.214 of this title (relating to
Opportunity for Submission of Written Comments on Permit Appli-
cations, to Right to File Written Objections, to Public Availability
of Information in Permit Applications on File With the Commission,
to Public Hearing on Application, to Notice of Public Hearing on
Application, to Continuance, and to Transcript); and
(2) determine the adequacy of the fish and wildlife plan
submitted pursuant to §§12.144 or 12.195 of this title (relating
to Fish and Wildlife Plan), in consultation with state and federal
fish and wildlife management and conservation agencies having
responsibilities for the management and protection of fish and wildlife
or their habitats which may be affected or impacted by the proposed
surface coal mining and reclamation operations.
(b) Within the time frame provided by the APA if the public
hearing provided for occurs, or within 45 days of the last publication
of notice of application if no public hearing is held, the Commission
shall notify the applicant and any objectors whether the application
has been approved or denied.
(c) All provisions of the APA apply to each permit applica-
tion and notices, other than specifically provided for above, of hear-
ings and appeals are governed thereby.
(d) If the Commission decides to approve the application, it
shall require that the applicant file the performance bond or provide
other equivalent guarantee before the permit is issued, in accordance
with the provisions of Subchapter J of this chapter (relating to
Bond and Insurance Requirements for Surface Coal Mining and
Reclamation Operations).
(e) The following criteria shall apply with regard to denial
or conditional issuance of an application for permit:
(1) if the Commission determines from either the schedule
submitted as part of an application submitted after the adoption of
these rules under §12.116(13) of this title (relating to Identification of
Interests and Compliance Information), or under §12.156(3) of this
title (relating to Compliance Information), or from other available
information concerning federal and state failure-to-abate cessation
orders, unabated federal and state imminent harm cessation orders,
delinquent civil penalties issued pursuant to the Act or Federal Act or
federally-approved coal regulatory program, bond forfeitures where
violations upon which the forfeitures were based have not been
corrected, delinquent abandoned mine reclamation fees, and unabated
violations of federal and any state laws, rules, and regulations
pertaining to air or water environmental protection incurred in
connection with any surface coal mining operation, the Commission
shall deny the permit if any surface coal mining and reclamation
operation owned or controlled by either the applicant or by any
person who owns or controls the applicant is currently in violation
of the Act or any other law, rule or regulation referred to in this
subsection. In the absence of a failure-to-abate cessation order, the
Commission may presume that a notice of violation issued pursuant
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to §12.678 of this title (relating to Notices of Violation) or under
a federal or state program has been or is being corrected to the
satisfaction of the agency with jurisdiction over the violation, except
where evidence to the contrary is set forth in the permit application, or
where the notice of violation is issued for nonpayment of abandoned
mine reclamation fees or civil penalties. If a current violation exists,
the Commission shall require the applicant or person who owns or
controls the applicant, before the issuance of the permit, to either:
(A) submit to the Commission proof that the current
violation has been or is in the process of being corrected to the
satisfaction of the agency that has jurisdiction over the violation; or
(B) establish for the Commission that the applicant,
or any person owned or controlled by either the applicant or any
person who owns or controls the applicant, has filed and is presently
pursuing, in good faith, a direct administrative or judicial appeal to
contest the validity of the current violation. If the initial judicial
review affirms the violation, the applicant shall within 30 days of the
judicial action submit the proof required under subparagraph (A) of
this paragraph; and
(2) any permit that is issued on the basis of proof
submitted under paragraph (1)(A) of this subsection that a violation is
in the process of being corrected, or pending the outcome of an appeal
described in paragraph (1)(B) of this subsection, shall be conditionally
issued.
(f) Before any final determination by the Commission that
the applicant, anyone who owns or controls the applicant, or the
operator specified in the application, controls or has controlled mining
operations with a demonstrated pattern of willful violations of the
Act of such nature, duration, and with such resulting irreparable
damage to the environment that indicates an intent not to comply
with the provisions of the Act, no permit shall be issued before a
hearing and a final determination that no pattern of willful violations
exists. The applicant or operator shall be afforded an opportunity
for an adjudicatory hearing on the determination as provided for in
the regulatory program. Such hearing shall be conducted pursuant to
§12.222 of this title (relating to Administrative Review).
(g) After an application is approved, but before the permit
is issued, the Commission shall review and consider any new
compliance information submitted pursuant to §12.116(9) and (14)
of this title (relating to Identification of Interests and Compliance
Information) under the criteria of subsection (e)(1) of this section.
If the applicant fails or refuses to respond as required by the
Commission to provide new compliance information, or the new
compliance information shows that the applicant, anyone who owns
or controls the applicant, or the operator is in violation, the
Commission shall deny the permit. §12.216 Criteria for Permit
Approval or Denial. No permit or revision application shall be
approved, unless the application affirmatively demonstrates and the
Commission finds, in writing, on the basis of information set forth
in the application or from information otherwise available, which is
documented in the approval and made available to the applicant, that:
(1) the permit application is accurate and complete and
that all requirements of the Act and this chapter (relating to Coal
Mining Regulations) have been complied with;
(2) the applicant has demonstrated that surface coal min-
ing and reclamation operations, as required by the Act and this chapter
(relating to Coal Mining Regulations), can be feasibly accomplished
under the mining and reclamation operations plan contained in the
application;
(3) the assessment of the probable cumulative impacts of
all anticipated coal mining in the general area on the hydrologic
balance has been made by the Commission, and the operations
proposed under the application have been designed to prevent damage
to the hydrologic balance outside the proposed mine plan area;
(4) the proposed permit area is:
(A) not included within an area designated unsuitable
for surface coal mining operations under §§12.78 through 12.85 of
this title (relating to Process for Designating Areas as Unsuitable for
Surface Coal Mining Operations); or
(B) not within an area under study for designation
as unsuitable for surface coal mining operations in an administrative
proceeding begun under §§12.78 through 12.85 of this title (relating to
Process for Designating Areas as Unsuitable for Surface Coal Mining
Operations), unless the applicant demonstrates that, before January 4,
1977, he or she made substantial legal and financial commitments in
relation to the operation for which he or she is applying for a permit;
or
(C) not on any lands subject to the prohibitions or
limitations of §12.71(1), (6), or (7) of this title (relating to Areas
Where Mining is Prohibited or Limited); or
(D) not within 100 feet of the outside right-of-way
line of any public road, except as provided for in §12.72(e) of this
title (relating to Procedures); or
(E) not within 300 feet from any occupied dwelling,
except as provided for in §12.71(3) of this title (relating to Areas
Where Mining is Prohibited or Limited) and §12.72(d) of this title
(relating to Procedures);
(5) the proposed operations will not adversely affect any
publicly-owned parks or places included in or eligible for listing
on the National Register of Historic Places, except as provided
for in §12.71(3) of this title (relating to Areas Where Mining is
Prohibited of Limited). This finding may be supported in part by
inclusion of appropriate permit conditions, revisions in the operation
plan, or a documented decision by the appropriate authorities that
no additional protection measures are required under the National
Historic Preservation Act;
(6) for operations involving the surface mining of coal
where the private mineral estate to be mined has been severed
from the private surface estate, the applicant has submitted to
the Commission the documentation required under §§12.117(b) or
12.157(b) of this title (relating to Right of Entry and Operation
Information);
(7) the applicant has either:
(A) submitted the proof required by §12.215(e)(1) of
this title (relating to Review of Permit Applications); or
(B) made the demonstration required by §12.215(e)(2)
of this title (relating to Review of Permit Applications);
(8) the applicant has submitted proof that all reclamation
fees required by Subchapter R of this chapter (relating to Texas
Abandoned Mine Reclamation Program) have been paid;
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(9) the applicant or the operator, if other than the appli-
cant, does not control and has not controlled mining operations with
a demonstrated pattern of willful violations of the Act of such nature,
duration, and with such resulting irreparable damage to the environ-
ment as to indicate an intent not to comply with the provisions of the
Act;
(10) surface coal mining and reclamation operations to
be performed under the permit will not be inconsistent with other
such operations anticipated to be performed in areas adjacent to the
proposed permit area;
(11) the applicant will submit the performance bond or
other equivalent guarantee required under Subchapter J of this chapter
(relating to Bond and Insurance Requirements for Surface Coal
Mining and Reclamation Operations), prior to the issuance of the
permit;
(12) the applicant has, with respect to both prime farm-
land and alluvial valley floors obtained either a negative determina-
tion or satisfied the requirements of §§12.201 and 12.202 of this title
(relating to Prime Farmland, and to Surface Coal Mining and Recla-
mation Operations On Areas or Adjacent to Areas Including Alluvial
Valley Floors In The Arid or Semiarid Areas West of The 100th
Meridian);
(13) the proposed postmining land use of the permit
area has been approved by the Commission in accordance with
the requirements of §§12.399 or 12.568 of this title (relating to
Postmining Land Use);
(14) the Commission has made all specific approvals
required under Subchapter K of this chapter (relating to Permanent
Program Performance Standards);
(15) the Commission has found that the activities would
not affect the continued existence of endangered or threatened species
or result in the destruction or adverse modification of their critical
habitats as determined under the Endangered Species Act of 1973 (16
U.S.C. 1531 et seq.); and
(16) the applicant has, where applicable, satisfied the re-
quirements for approval of a long-term, intensive agricultural post-
mining land use, in accordance with the requirements of §§12.390 or
12.555 of this title (relating to Revegetation: General Requirements).
§12.217. Criteria for Permit Approval or Denial: Existing Struc-
tures.
(a) No application for a permit or revision which proposes
to use an existing structure in connection with or to facilitate the
proposed surface coal mining and reclamation operation shall be ap-
proved, unless the applicant demonstrates and the Commission finds,
in writing, on the basis of information set forth in the complete ap-
plication that:
(1) if the applicant proposes to use an existing structure
in accordance with exemption provided in §12.9(c)(1)(A) of this title
(relating to Applicability):
(A) the structure meets the performance standards of
the Act and Subchapter K of this chapter (relating to Permanent
Program Performance Standards); and
(B) no significant harm to the environment or public
health or safety will result from use of the structure;
(2) if the applicant proposes to use an existing structure
in accordance with the exemption provided in §12.9(c)(1)(B) of this
title (relating to Applicability):
(A) the structure meets the performance standards of
the Act and the initial regulatory program;
(B) no significant harm to the environment or public
health or safety will result from use of the structure; and
(C) the performance standards of the initial regulatory
program are at least as stringent as the performance standards
of Subchapter K of this chapter (relating to Permanent Program
Performance Standards); and
(3) if the Commission finds that the structure meets the
criteria of §12.9(c)(1)(B) of this title (relating to Applicability), the
Commission shall require the applicant to submit a compliance plan
for modification or reconstruction of the structure and shall find prior
to the issuance of the permit that:
(A) the modification or reconstruction of the struc-
ture will bring the structure into compliance with the design and
performance standards of Subchapter K of this chapter (relating to
Permanent Program Performance Standards) as soon as possible, but
not later than six months after issuance of the permit;
(B) the risk of harm to the environment or to public
health or safety is not significant during the period of modification
or reconstruction; and
(C) the applicant will monitor the structure to deter-
mine compliance with the performance standards of Subchapter K of
this chapter (relating to Permanent Program Performance Standards).
(b) Should the Commission find that the existing structure
cannot be reconstructed without causing significant harm to the
environment or public health or safety, the applicant will be required
to abandon the existing structure. The structure shall not be
used for or to facilitate surface coal mining operations after the
effective date of issuance of the permanent regulatory program permit.
Abandonment of the structure shall proceed on a schedule approved
by the Commission, in compliance with §§12.398 or 12.567 of this
title (relating to Cessation of Operations: Permanent).
§12.218. Permit Approval or Denial Actions.
(a) The Commission shall approve, require modification of,
or deny all applications for permits under regulatory programs on the
basis of:
(1) complete applications for permits and revisions or
renewals thereof;
(2) public participation as provided for in this subchapter
(relating to Surface Coal Mining and Reclamation Operations Permits
and Coal Exploration Procedures Systems);
(3) Compliance with any applicable provisions of
§§12.200 through 12.205 of this title (relating to Requirements for
Permits for Special Categories of Mining); and
(4) Processing and review of applications as required by
§§12.206 through 12.221 of this title (relating to Review, Public
Participation, and Approval of Permit Applications and Permit Terms
and Conditions).
(b) The Commission shall take action as required under
subsection (a) of this section, within the following times:
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(1) Initiation of regulatory program. Except as provided
for in §12.104 of this title (relating to Continued Operation Under
Interim Permits), a complete application submitted to the Commission
within the time required by §12.106(a)(1) of this title (relating
to Permit Application Filing Deadlines) shall be processed by the
Commission so that an application is approved or denied within
eight months after the date of approval of the state program, unless
Texas or the Commission is specifically enjoined from submitting
a state program, or the Commission is specifically enjoined from
implementing a regulatory program, but in no case later than February
3, 1981; and
(2) Subsequent operation of regulatory program. Except
as provided for in this section, all complete applications shall be
approved according to the time frames in §12.215 of this title (relating
to Review of Permit Applications).
(c) If a public hearing is held under §12.211 of this title
(relating to Public Hearing on Application), the Commission shall
give its written findings to the permit applicant and to each person
who is a party to the hearing, approving, modifying or denying
the application in whole or in part, and stating the specific reasons
therefor in the decision.
(d) If no such public hearing has been held, the Commission
shall give its written findings to the permit applicant, approving,
modifying or denying the application in whole or in part, and stating
the specific reasons in the decision.
(e) Simultaneously, the Commission shall:
(1) give a copy of its decision to:
(A) each person and government official who filed a
written objection or comment with respect to the application; and
(B) the Regional Director together with a copy of any
permit issued; and
(2) publish a summary of its decision in a newspaper or
similar periodical of general circulation in the general area of the
proposed operation.
(f) Within 10 days after the granting of a permit, including
the filing of the performance bond or other equivalent guarantee
which complies with Subchapter J of this chapter (relating to
Bond and Insurance Requirements for Surface Coal Mining and
Reclamation Operations), the Commission shall notify the local
government officials in the local political subdivision of which the
area of land to be affected is located, that a permit has been issued
and shall describe the location of the lands within the permit area.
§12.219. Permit Terms.
(a) Each permit shall be issued for a fixed term not to exceed
5 years. A longer fixed permit term may be granted, if:
(1) the application is full and complete for the specified
longer term; and
(2) the applicant shows that a specified longer term is
reasonably needed to allow the applicant to obtain necessary financing
of equipment and the opening of the operation, and this need is
confirmed, in writing, by the applicant’s proposed source for the
financing. An applicant who obtains the necessary financing through
internally generated funds must confirm the showing with a written
statement demonstrating the internal funding.
(b) Automatic termination shall occur as follows:
(1) a permit shall terminate, if the permittee has not begun
the surface coal mining and reclamation operation covered by the
permit within 3 years of the issuance of the permit;
(2) the Commission may grant reasonable extensions of
time for commencement of these operations, upon receipt of a written
statement showing that such extensions of time are necessary, if:
(A) litigation precludes the commencement or threat-
ens substantial economic loss to the permittee; or
(B) there are conditions beyond the control and
without the fault or negligence of the permittee;
(3) with respect to coal to be mined for use in a
synthetic fuel facility or specified major electric generating facility,
the permittee shall be deemed to have commenced surface mining
operations at the time that the construction of the synthetic fuel or
generating facility is initiated; and
(4) extensions of time granted by the Commission under
this subsection shall be specifically set forth in the permit and notice
of the extension shall be made to the public.
(c) Permits may be suspended, revoked, or modified by the
Commission, in accordance with §§12.200 and 12.225 of this sub-
chapter (relating to Experimental Practices Mining, and to Commis-
sion Review of Outstanding Permits), and Subchapter L of this chap-
ter (relating to Permanent Program Inspection and Enforcement Pro-
cedures).
§12.220. Conditions of Permits: General and Right of Entry.
(a) Except to the extent that the Commission otherwise
directs in the permit that specific actions be taken, the permittee
shall conduct all surface coal mining and reclamation operations as
described in the complete application.
(b) The permittee shall allow the authorized representatives
of the Secretary, including, but not limited to, inspectors and fee
compliance officers, and the representatives of the Commission,
without advance notice or a search warrant, upon presentation of
appropriate credentials, and without delay, to:
(1) have the rights of entry provided for in §12.671 of
this title (relating to Right of Entry); and
(2) be accompanied by private persons for the purpose of
conducting an inspection in accordance with §§12.670 through 12.675
of this title (relating to Commission Inspection and Enforcement),
when the inspection is in response to an alleged violation reported to
the Commission by the private person.
(c) The permittee shall conduct surface coal mining and
reclamation operations only on those lands specifically designated
on the maps submitted under §§12.124 through 12.138 and 12.139
through 12.154 of this title (relating to Surface Mining Permit Appli-
cations – Minimum Requirements for Information on Environmental
Resources, and to Surface Mining Permit Applications – Minimum
Requirements for Reclamation and Operation Plan), or to §§12.170
through 12.184 and 12.185 through 12.199 of this title (relating to
Underground Mining Permit Applications – Minimum Requirements
for Information on Environmental Resources, and to Underground
Mining Permit Applications – Minimum Requirements for Reclama-
tion and Operation Plan), and approved for the term of the permit,
and which are subject to the performance bond or other equivalent
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guarantee in effect pursuant to Subchapter J of this chapter (relating
to Bond and Insurance Requirements for Surface Coal Mining and
Reclamation Operations).
(d) The permittee shall pay all reclamation fees required by
Subchapter R of this chapter (relating to Texas Abandoned Mine
Land Reclamation Program) for coal produced under the permit for
sale, transfer or use.
§12.221. Conditions of Permits: Environment, Public Health, and
Safety.
(a) The permittee shall take all possible steps to minimize
any adverse impact to the environment or public health and safety
resulting from noncompliance with any term or condition of the
permit; including, but not limited to:
(1) any accelerated or additional monitoring necessary to
determine the nature and extent of noncompliance and the results of
the noncompliance;
(2) immediate implementation of measures necessary to
comply; and
(3) warning, as soon as possible after learning of such
noncompliance, any person whose health and safety is in imminent
danger due to the noncompliance.
(b) The permittee shall dispose of solids, sludge, filter
backwash, or pollutants removed in the course of treatment or
control of waters or emissions to the air in the manner required
by Subchapter K of this chapter (relating to Permanent Program
Performance Standards), and which prevents violation of any other
applicable state or federal law.
(c) The permittee shall conduct its operations:
(1) in accordance with any measures specified in the
permit as necessary to prevent significant, imminent environmental
harm to the health or safety of the public; and
(2) utilizing any methods specified in the permit by the
Commission in approving alternative methods of compliance with the
performance standards of the Act and these regulations, in accordance
with the provisions of the Act, of §12.216(13) of this title (relating
to Criteria for Permit Approval or Denial) and Subchapter K of this
chapter (relating to Permanent Program Performance Standards).
(d) Within 30 days after a cessation order is issued under
§§12.677 through 12.684 of this title (relating to Enforcement) for
operations conducted under the permit, except where a stay of the
cessation order is granted and remains in effect the permittee shall
either submit to the Commission the following information, current to
the date the cessation order was issued, or notify the Commission in
writing that there has been no change since the immediately preceding
submittal of such information:
(1) any new information needed to correct or update the
information previously submitted to the Commission by the permittee
under §12.116(2) of this title (relating to Identification of Interests and
Compliance Information); or
(2) If not previously submitted, the information required
from a permit applicant by §12.116(2) of this title (relating to
Identification of Interests and Compliance Information).
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
Issued in Austin, Texas, on December 20, 1996.
TRD-9618467
Mary Ross McDonald
Deputy General Counsel, Office of General Counsel
Railroad Commission of Texas
Earliest possible date of adoption: February 10, 1997
For further information, please call: (512) 463-7008
♦ ♦ ♦
Administrative and Judicial Review of Decisions
by the Commission on Permit Applications
16 TAC §12.222, §12.223
The new sections are proposed under the Texas Natural
Resources Code, §134.013, which authorizes the Commission
to adopt and amend rules pertaining to surface coal mining and
reclamation operations.
The following is the statute, article, or code affected by the
proposed new sections: §§12.222, 12.223, Texas Natural
Resources Code, Chapter 134.
§12.222. Administrative Review.
Within 30 days after the applicant or permittee is notified of the final
decision of the Commission concerning the application for a permit,
revision or renewal thereof, permit, application for transfer, sale, or
assignment of rights, or concerning an application for coal exploration
under §12.113 of this title (relating to Applications: Notice and
Hearing for Exploration of More Than 250 Tons), the applicant,
permittee, or any person with an interest which is or may be adversely
affected may request a hearing on the reasons for the final decision
in accordance with this section.
(1) The Commission shall commence the hearing within
30 days of such request. This hearing shall be of record, adjudicatory
in nature, and the examiner from any previous hearing on this matter
shall not preside at the hearing, or participate in the decision following
the hearing, or in any administrative appeal therefrom.
(2) The Commission may, under such conditions as it
may prescribe, grant such temporary relief as it deems appropriate,
pending final determination of the proceeding, if:
(A) all parties to the proceeding have been notified
and given an opportunity to be heard on a request for temporary
relief;
(B) the person requesting that relief shows that there
is a substantial likelihood that he or she will prevail on the merits of
the final determination of the proceeding;
(C) the relief is not to affect adversely the public
health or safety, or cause significant, imminent environmental harm
to land, air, or water resources; and
(D) the relief sought is not the issuance of a permit
where a permit has been denied, in whole or in part, by the
Commission.
(3) With regard to public hearings, the following shall
apply:
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(A) for the purpose of such hearing, the hearing
examiner may administer oaths and affirmations, subpoena witnesses,
written, or printed materials, compel attendance of witnesses or
production of those materials, compel discovery, and take evidence,
including, but not limited to, site inspections of the land to be affected
and other surface coal mining and reclamation operations carried on
by the applicant in the general vicinity of the proposed operations;
(B) a verbatim record of each public hearing required
by this section shall be made, and a transcript made available on the
motion of any party or by order of the hearing examiner; and
(C) ex parte contacts between representatives of the
parties before the hearing examiner and the hearing examiner shall
be prohibited.
(4) Within 30 days after the close of the record, the
hearing examiner shall issue and furnish the applicant, and each
person who participated in the hearing, with the written findings of
fact, conclusions of law, and order of the Commission with respect
to the appeal.
(5) The burden of proof at such hearings shall be on the
party seeking to reverse the decision of the Commission.
§12.223. Judicial Review.
(a) Right to appeal. Any applicant or any person with
an interest which is or may be adversely affected and who has
participated in the administrative proceedings as an objector shall
have the right to appeal as provided in subsection (b) of this section,
if:
(1) the applicant or person is aggrieved by the decision
of the Commission in an administrative review proceeding conducted
pursuant to §12.222 of this title (relating to Administrative Review);
or
(2) the Commission fails to act within time limits spec-
ified in the Act or this subchapter (relating to Surface Coal Mining
and Reclamation Operations Permits and Coal Exploration Procedures
Systems).
(b) State programs.
(1) Action of the Commission shall be subject to judicial
review as provided for in the APA, but the availability of such review
shall not be construed to limit the operation of the rights established
in §§134.182 through 134.187 of the Act.
(2) Trial in the District Court shall be on the Administra-
tive Record.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
Issued in Austin, Texas, on December 20, 1996.
TRD-9618468
Mary Ross McDonald
Deputy General Counsel, Office of General Counsel
Railroad Commission of Texas
Earliest possible date of adoption: February 10, 1997
For further information, please call: (512) 463-7008
♦ ♦ ♦
Permit Reviews, Revisions, and Renewals, and
Transfers, Sale, and Assignment of Rights Granted
Under Permits
16 TAC §§12.225-12.233
The new sections are proposed under the Texas Natural
Resources Code, §134.013, which authorizes the Commission
to adopt and amend rules pertaining to surface coal mining and
reclamation operations.
The following is the statute, article, or code affected by the
proposed new sections: §§12.225 - 12.233, Texas Natural
Resources Code, Chapter 134.
§12.225. Commission Review of Outstanding Permits.
(a) Requirement for and timing of review.
(1) The Commission shall review each permit issued and
outstanding under an approved regulatory program during the term
of the permit. This review shall occur not later than the middle of
the permit term and as required by §12.200 of this title (relating to
Experimental Practices Mining).
(2) For permits of longer than five-year terms, a review
of the permit shall be no less frequent than the permit midterm or
every five years, whichever is more frequent.
(b) Action. After this review, the Commission may, by order,
require reasonable revision or modification of the permit provisions
to ensure compliance with the Act and this chapter (relating to Coal
Mining Regulations).
(c) Notice to permittee. Copies of the decision of the
Commission shall be sent to the permittee.
(d) Written findings and appeal. Any order of the Commis-
sion requiring revision or modification of permits shall be based upon
written findings and shall be subject to the provisions for administra-
tive and judicial review of §§12.222 and 12.223 of this title (relating
to Administrative and Judicial Review of Decisions by Commission
on Permit Applications).
(e) Improvident issuance. The Commission, when it has
reason to believe a permit was improvidently issued, shall review
a permit under the authority of §134.082 of the Act and shall,
after notice and opportunity for a hearing, find that the permit was
improvidently issued if:
(1) under the violations review criteria of the regulatory
program at the time the permit was issued:
(A) the permit should not have been issued because
of an unabated violation or a delinquent penalty or fee; or
(B) the permit was issued on the information that
a notice of violation was in the process of being corrected to the
satisfaction of the agency with jurisdiction over the violation, but a
cessation order subsequently was issued; and
(2) the violation, penalty or fee referred to in paragraph
(1) of this subsection:
(A) remains unabated or delinquent; and
(B) is not the subject of a good faith appeal, or of
an abatement plan or payment schedule with which the permittee
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or other person responsible is complying to the satisfaction of the
responsible agency; and
(3) where the permittee was linked to the violation,
penalty or fee through ownership or control, under the violations
review criteria of the regulatory program at the time the permit was
issued an ownership or control link between the permittee and the
person responsible for the violation, penalty or fee still exists, or
where the link was severed the permittee continues to be responsible
for the violation, penalty or fee.
(f) Remedial measures. If the Commission, under subsection
(e) of this section, finds that, because of an unabated violation or a
delinquent penalty or fee a permit was improvidently issued, it shall
use one or more of the following remedial measures:
(1) implement, with the cooperation of the permittee or
other person responsible, and of the responsible agency, a plan for
abatement of the violation or a schedule for payment of the penalty
or fee;
(2) require revision of the permit to impose a condition
that in a reasonable period of time the permittee abate the violation
or pay the penalty or fee; and
(3) issue a show cause order to suspend or revoke the
permit based upon its improvident issuance in accordance with the
APA. A decision on suspension shall be made within ninety days and
a decision on rescission shall be made within a further ninety days.
(g) Right to appeal. The permittee may file an appeal for
review under §§134.161 through 134.173 of the Act and §§2001.141
through 2001.147 of the APA (relating to Contested Cases: Final
Decisions and Orders; Motions for Rehearing).
§12.226. Permit Revisions.
(a) A revision to a permit shall be obtained:
(1) for changes in the surface coal mining or reclamation
operations described in the original application and approved under
the original permit, when such changes constitute a significant depar-
ture from the method of conduct of mining or reclamation operations
contemplated by the original permit. Significant departures would
include any change in permit area, mining method or reclamation
procedure, which would, in the opinion of the Commission, signifi-
cantly change the effect the mining operation would have on either
those persons impacted by the permitted operation or on the environ-
ment;
(2) when required by an order issued under §12.225 of
this title (relating to Commission Review of Outstanding Permits);
(3) in order to continue operation after the cancellation
or material reduction of the liability insurance policy, capability of
self-insurance, performance bond, or other equivalent guarantee upon
which the original permit was issued; or
(4) as otherwise required under the regulatory program.
(b) The application for revision shall be filed in accordance
with the following:
(1) the permittee shall submit the application to the
Commission within the time provided for in §12.106(b)(3) of this
title (relating to Permit Application Filing Deadlines);
(2) any application for a revision which proposes signifi-
cant alterations in the operations described in the materials submitted
in the application for the original permit under §§12.116 through
12.123, 12.124 through 12.138, and 12.139 through 12.154 of this
title, (relating to Surface Mining Permit Applications – Minimum
Requirements for Legal, Financial, Compliance, and Related Infor-
mation, to Surface Mining Permit Applications – Minimum Require-
ments for Information on Environmental Resources, and to Surface
Mining Permit Applications – Minimum Requirements for Recla-
mation and Operation Plan), or §§12.155 through 12.163, 12.170
through 12.184, and 12.185 through 12.199 of this title (relating to
Underground Mining Permit Applications – Minimum Requirements
for Legal, Financial, Compliance, and Related Information, to Un-
derground Mining Permit Applications – Minimum Requirements for
Information on Environmental Resources, and to Underground Min-
ing Permit Applications – Minimum Requirements for Reclamation
and Operation Plan) or in the conditions of the original permit, shall,
at a minimum, be subject to the requirements of §§12.206 through
12.221 of this title (relating to Review, Public Participation, and Ap-
proval of Permit Applications and Permit Terms and Conditions), and
§§12.222 and 12.223 of this title (relating to Administrative and Ju-
dicial Review of Decisions by Commission on Permit Applications).
(A) Application requirements. Permit revision re-
quests shall be submitted on the Permit Application Form (SMRD-
1C) with only the applicable portions showing changes or additions
being completed.
(B) Notice and hearing. Notice as for a new permit
application is required whenever new landowners will be affected. If
objections to the revision are received and a hearing is requested, the
Commission shall schedule and hold a public hearing as required for
an original application.
(c) The Commission shall approve or disapprove the com-
plete application for revision within 90 days in accordance with the
requirements of §§12.206 through 12.221 of this title (relating to Re-
view, Public Participation, and Approval of Permit Applications and
Permit Terms and Conditions) and the Act.
(d) Proposed revisions must be approved by the Commission
prior to commencement of the proposed change.
(e) Any extensions to the area covered by a permit, except for
incidental boundary revisions, shall be made by application for a new
permit and shall not be approved under §§12.225, this section, and
§§12.227 through 12.233 of this title (relating to Permit Reviews,
Revisions, and Renewals, and Transfer, Sale, and Assignment of
Rights Granted Under Permits).
§12.227. Permit Renewals: General Requirements.
(a) Any valid, existing permit issued pursuant to a regulatory
program shall carry with it the right of successive renewal upon
expiration of the term of the permit, in accordance with §§12.228
through 12.230 of this title (relating to Permit Renewals: Completed
Applications, to Permit Renewals: Terms, and to Permit Renewals:
Approval or Denial). Successive renewal shall be available only for
those areas which were specifically approved by the Commission on
the application for the existing permit as within the boundaries of the
permit.
(b) Permit renewal shall not be available for conducting
surface coal mining and reclamation operations on lands beyond
the boundaries of the permit area approved under the existing
permit. Approval of permits to conduct operations on these lands,
including, but not limited to, any remainder of the mine plan area
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described in the application for the existing permit, shall be obtained
in accordance with §12.228(b)(2) of this title (relating to Permit
Renewals: Completed Applications).
§12.228. Permit Renewals: Completed Applications.
(a) Contents. Complete applications for renewals of a permit
shall be made within the time prescribed by §12.106(b)(2) of this
title (relating to Permit Application Filing Deadlines). Renewal
applications shall be in a form and with contents required by the
Commission under the regulatory program and in accordance with
subsection (b)(2) of this section, including, at a minimum, the
following:
(1) a statement of the name and address of the permittee,
the term of the renewal requested, the permit number, and a
description of any changes to the matters set forth in the original
application for a permit or prior permit renewal;
(2) a copy of the newspaper notice and proof of publica-
tion of same under §12.207(a) of this title (relating to Public Notices
of Filing of Permit Applications); and
(3) Evidence that liability insurance policy or adequate
self-insurance under §12.311 of this title (relating to Terms and
Conditions for Liability Insurance) will be provided by the applicant
for the proposed period of renewal.
(b) Processing and review.
(1) Complete applications for renewal shall be subject to
the requirements of public notification and participation contained
in §§12.207 through 12.209 of this title (relating to Public Notices
of Filing of Permit Applications, to Opportunity for Submission of
Written Comments on Permit Applications, and to Right to File
Written Objections).
(2) If a complete application for renewal of a permit in-
cludes a proposal to extend the mining and reclamation operation
beyond the boundaries authorized in the existing permit, the por-
tion of the complete application for renewal of a valid permit which
addresses any new land areas shall be subject to the full standards ap-
plicable to new permit applications under the Act, §§12.103 through
12.108 of this title (relating to General Requirements for Permit
and Permit Applications), §§12.116 through 12.123, 12.124 through
12.138, and 12.139 through 12.154 of this title (relating to Surface
Mining Permit Applications – Minimum Requirements for Legal, Fi-
nancial, Compliance, and Related Information, to Surface Mining
Permit Applications – Minimum Requirements for Information on
Environmental Resources, and to Surface Mining Permit Applica-
tions – Minimum Requirements for Reclamation and Operation Plan),
§§12.155 through 12.163, 12.170 through 12.184, and 12.185 through
12.199 of this title (relating to Underground Mining Permit Appli-
cations – Minimum Requirements for Legal, Financial, Compliance,
and Related Information, to Underground Mining Permit Applica-
tions – Minimum Requirements for Information on Environmental
Resources, and to Underground Mining Permit Applications – Min-
imum Requirements for Reclamation and Operation Plan), §§12.200
through 12.205 of this title (relating to Requirements for Permits for
Special Categories of Mining), §§12.206 through 12.221 (relating to
Review, Public Participation, and Approval of Permit Applications
and Permit Terms and Conditions), §§12.222 and 12.223 of this ti-
tle (relating to Administrative and Judicial Review of Decisions by
Commission on Permit Applications), §§12.225 through 12.227, this
section, and §§12.229 through 12.233 of this title (relating to Permit
Reviews, Revisions, and Renewals, and Transfer, Sale, and Assign-
ment of Rights Granted Under Permits), and Subchapter J of this
chapter (relating to Bond and Insurance Requirements for Surface
Coal Mining and Reclamation Operations).
(3) If the surface coal mining reclamation operations
authorized under the original permit were not subject to the standards
contained in §134.066(a)(5) of the Act and §12.202 of this title
(relating to Surface Coal Mining and Reclamation Operations On
Areas or Adjacent to Areas Including Alluvial Valley Floors In The
Arid or Semiarid Areas West of The 100th Meridian), because the
permittee complied with the exceptions in §134.066(c) of the Act, the
portion of the application for renewal of the permit which addresses
any new land areas previously identified in the reclamation plan
submitted pursuant to §§12.139 through 12.154 of this title (relating
to Surface Mining Permit Applications – Minimum Requirements
for Reclamation and Operation Plan), or §§12.185 through 12.199
of this title (relating to Underground Mining Permit Applications
– Minimum Requirements for Reclamation and Operation Plan) for
the original permit shall not be subject to the standards contained in
§134.066(a)(5) of the Act and §12.202 of this title (relating to Surface
Coal Mining and Reclamation Operations On Areas or Adjacent to
Areas Including Alluvial Valley Floors In The Arid or Semiarid Areas
West of The 100th Meridian).
(4) Before finally acting to grant the permit renewal, the
Commission shall require any additional performance bond needed
by the permittee to comply with the requirements of §12.230(a)(4)
of this title (relating to Permit Renewals: Approval or Denial) to be
filed with the Commission.
§12.229. Permit Renewals: Terms.
Any permit renewal shall be for a term not to exceed the period of
the original permit established under §12.219 of this title (relating to
Permit Terms).
§12.230. Permit Renewals: Approval or Denial.
(a) The Commission shall, upon the basis of a complete
plication for renewal and completion of all procedures required
under §§12.228 and 12.229 of this title (relating to Permit Renewals:
Completed Applications, and to Permit Renewals: Terms), issue a
renewal of a permit, unless it is established and written findings by
the Commission are made that:
(1) the terms and conditions of the existing permit are not
being satisfactorily met;
(2) the present surface coal mining and reclamation oper-
ations are not in compliance with the environmental protection stan-
dards under the Act and Subchapter K of this chapter (relating to
Permanent Program Performance Standards);
(3) the requested renewal substantially jeopardizes the
operator’s continuing responsibility to comply with the Act and this
chapter (relating to Coal Mining Regulations) on existing permit
areas;
(4) the operator has not provided evidence that any
performance bond required to be in effect for the operations will
continue in full force and effect for the proposed period of renewal,
as well as any additional bond the Commission might require pursuant
to Subchapter J of this chapter (relating to Bond and Insurance
Requirements for Surface Coal Mining and Reclamation Operations);
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(5) the operator has not provided evidence of having
liability insurance or self-insurance as required by §12.311 of this
title (relating to Terms and Conditions for Liability Insurance); and
(6) any additional revised or updated information required
by the Commission has not been provided by the applicant.
(b) In determining whether to approve or deny a renewal, the
burden shall be on the opponents of renewal.
(c) The Commission shall send copies of its decision to the
applicant, any persons who filed objections or comments to the
renewal, and to any persons who were parties to the public hearing
held on the permit renewal.
(d) Any person having an interest which is or may be
adversely affected by the decision of the Commission shall have the
right to administrative and judicial review set forth in §§12.222 and
12.223 of this title (relating to Administrative and Judicial Review of
Decisions by Commission on Permit Applications).
§12.231. Transfer, Assignment, or Sale of Permit Rights: General
Requirements.
No transfer, assignment, or sale of the rights granted under any permit
issued pursuant to the regulatory program shall be made without the
prior written approval of the Commission in accordance with this
section and §§12.232 and 12.233 of this title (relating to Transfer,
Assignment or Sale of Permit Rights: Obtaining Approval, and to
Requirements for New Permits for Persons Succeeding to Rights
Granted Under a Permit).
§12.232. Transfer, Assignment or Sale of Permit Rights: Obtaining
Approval.
(a) Any person seeking to succeed by transfer, assignment,
or sale to the rights granted by a permit issued under a regulatory
program shall, prior to the date of such transfer, assignment or sale:
(1) obtain the performance bond coverage of the original
permittee by:
(A) obtaining transfer of the original bond;
(B) obtaining a written agreement with the original
permittee and all subsequent successors in interest (if any) that
the bond posted by the original permittee and all successors shall
continue in force on all areas affected by the original permittee
and all successors, and supplementing such previous bonding with
such additional bond as may be required by the Commission. If
such an agreement is reached, the Commission may authorize for
each previous successor and the original permittee the release of
any remaining amount of bond in excess of that required by the
agreement;
(C) providing sufficient bond to cover the original
permit in its entirety from inception to completion of reclamation
operations; or
(D) such other methods as would provide that recla-
mation of all areas affected by the original permittee is assured under
bonding coverage at least equal to that of the original permittee;
(2) provide the Commission with an application for ap-
proval of such proposed transfer, assignment, or sale, including:
(A) the name and address of the existing permittee;
(B) the name and address of the person proposing
to succeed by such transfer, assignment, or sale and the name and
address of that person’s resident agent;
(C) for surface mining activities, the same informa-
tion as is required by §§12.116, 12.117, 12.118(c), 12.120 and 12.121
of this title (relating to Identification of Interests and Compliance In-
formation, to Right of Entry and Operation Information, to Relation-
ship to Areas Designated Unsuitable for Mining, to Personal Injury
and Property Damage Insurance Information, and to Identification
of Other Licenses and Permits) for applications for new permits for
those activities; or
(D) for underground mining activities, the same infor-
mation as is required by §§12.155, 12.156, 12.157, 12.158(c), 12.160
and 12.161 and of this title (relating to Identification of Interests, to
Compliance Information, to Right of Entry and Operation Informa-
tion, to Relationship to Areas Designated Unsuitable for Mining, to
Personal Injury and Property Damage Insurance Information, and to
Identification of Other Licenses and Permits) for applications for new
permits for those activities; and
(3) Obtain the written approval of the Commission for
transfer, assignment, or sale of rights, according to subsection (c) of
this section.
(b) Public notice and comment shall apply as follows:
(1) the person applying for approval of such transfer,
assignment or sale of rights granted by a permit shall advertise the
filing of the application in a newspaper of general circulation in the
locality of the operations involved, indicating the name and address
of the applicant, the original permittee, the number and particular
geographic location of the permit, and the address to which written
comments may be sent under this subsection; and
(2) Any person whose interests are or may be adversely
affected, including, but not limited to, the head of any local, state
or federal government agency may submit written comments on the
application for approval to the Commission, within the time required
by the regulations.
(c) The Commission may, upon the basis of the applicant’s
compliance with the requirements of subsections (a) and (b) of this
section, grant written approval for the transfer, sale, or assignment of
rights under a permit, if it first finds, in writing, that:
(1) the applicant is eligible to receive a permit in accor-
dance with this chapter (relating to Coal Mining Regulations);
(2) the applicant will conduct the operations covered by
the permit in accordance with the criteria specified in §§12.200
through 12.205, 12.216 and 12.217 of this subchapter (relating
to Requirements for Permits for Special Categories of Mining, to
Criteria for Permit Approval or Denial, and to Criteria for Permit
Approval or Denial: Existing Structures) and the requirements of the
Act and this chapter (relating to Coal Mining Regulations);
(3) the applicant has, in accordance with §12.232(a)(1)
of this title (relating to Transfer, Assignment, or Sale of Permit
Rights: Obtaining Approval), submitted a performance bond or other
guarantee as required by Subchapter J of this chapter (relating to
Bond and Insurance Requirements for Surface Coal Mining and
Reclamation Operations), and at least equivalent to the bond or other
guarantee of the original permittee; and
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(4) the applicant will continue to conduct the operations
involved in full compliance with the terms and conditions of the
original permit, unless and until it has obtained a new permit in
accordance with this subchapter (relating to Surface Coal Mining
and Reclamation Operations Permits and Coal Exploration Procedures
Systems) as required in §12.233 of this title (relating to Requirements
for New Permits for Persons Succeeding to Rights Granted Under a
Permit).
(d) The Commission shall notify the permittee, the successor,
commentors, and OSM of its findings.
(e) The successor shall immediately notify the Commission
of the consummation of the transfer, assignment, or sale of permit
rights.
§12.233. Requirements for New Permits for Persons Succeeding to
Rights Granted under a Permit.
(a) A successor in interest to a permittee who is able to obtain
the bond coverage of the original permittee may continue surface coal
mining and reclamation operations according to the approved mining
and reclamation plan and permit of the original permittee.
(b) Pursuant to §12.232(c)(3) of this title (relating to Trans-
fer, Assignment, or Sale of Permit Rights: Obtaining Approval), any
successor in interest seeking to change the conditions of mining or
reclamation operations, or any of the terms or conditions of the orig-
inal permit shall:
(1) make application for a new permit under §§12.103
through 12.108 of this title (relating to General Requirements for
Permit and Permit Applications), §§12.109 through 12.115 of this ti-
tle (relating to General Requirements for Coal Exploration), §§12.116
through 12.123, 12.124 through 12.138, and 12.139 through 12.154 of
this title (relating to Surface Mining Permit Applications – Minimum
Requirements for Legal, Financial, Compliance, and Related Infor-
mation, to Surface Mining Permit Applications – Minimum Require-
ments for Information on Environmental Resources, and to Surface
Mining Permit Applications – Minimum Requirements for Reclama-
tion and Operation Plan), §§12.155 through 12.163, 12.170 through
12.184, and 12.185 through 12.199 of this title (relating to Under-
ground Mining Permit Applications – Minimum Requirements for
Legal, Financial, Compliance, and Related Information, to Under-
ground Mining Permit Applications – Minimum Requirements for
Information on Environmental Resources, and to Underground Min-
ing Permit Applications – Minimum Requirements for Reclamation
and Operation Plan), §§12.206 through 12.221 of this title (relating
to Requirements for Permits for Special Categories of Mining, to Re-
view, Public Participation, and Approval of Permit Applications and
Permit Terms and Conditions), and §§12.222 and 12.223 of this title
(relating to Administrative and Judicial Review of Decisions by Com-
mission on Permit Applications), if the change involves conducting
operations outside the original permit area; or
(2) make application for a revised permit under §12.226
of this title (relating to Permit Revisions).
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
Issued in Austin, Texas, on December 20, 1996.
TRD-9618469
Mary Ross McDonald
Deputy General Counsel, Office of General Counsel
Railroad Commission of Texas
Earliest possible date of adoption: February 10, 1997
For further information, please call: (512) 463-7008
♦ ♦ ♦
Small Operator Assistance
16 TAC §12.234, 12.236-12.243
The new sections are proposed under the Texas Natural
Resources Code, §134.013, which authorizes the Commission
to adopt and amend rules pertaining to surface coal mining and
reclamation operations.
The following is the statute, article, or code affected by the
proposed new sections: §§12.234, 12.236 - 12.243, Texas
Natural Resources Code, Chapter 134.
§12.234. Responsibilities: General.
The Commission shall:
(1) review requests for assistance and determine qualified
operators;
(2) develop and maintain a list of qualified laboratories,
and select and pay laboratories for services rendered;
(3) conduct periodic on-site evaluations of program activ-
ities with the small operator; and
(4) participate with the Office in data coordination activi-
ties with the U.S. Geological Survey, U.S. Environmental Protection
Agency, and other appropriate agencies or institutions.
§12.236. Program Services.
To the extent possible with available funds, for qualified small
operators who request assistance, the Commission shall:
(1) select and pay a qualified laboratory to:
(A) determine for the operator the probable hydro-
logic consequences of the mining and reclamation operations both on
and off the proposed permit area in accordance with the data require-
ments of this Program; and
(B) prepare a statement of the results of test borings
or core samplings in accordance with the data requirements of this
program; and
(2) collect and provide general hydrologic information on
the basin or subbasin areas within which the anticipated mining will
occur. The information provided shall be limited to that required
to relate the basin or subbasin hydrology to the hydrology of the
proposed permit area.
§12.237. Eligibility for Assistance.
An applicant is eligible for assistance if he or she:
(1) intends to apply for a permit pursuant to the Act; and
(2) establishes that his or her probable total actual and
attributed production from all locations during any consecutive 12-
month period either during the term of his or her permit or during the
first 5 years after issuance of his or her permit, whichever period is
shorter, will not exceed 100,000 tons. Production from the following
operations shall be attributed to the permittee:
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(A) all coal produced by operations beneficially
owned entirely by the applicant or controlled, by reason of ownership,
direction of the management or in any other manner whatsoever, by
the applicant;
(B) the pro rata share, based upon percentage of
beneficial ownership, of coal produced by operations in which the
applicant owns more than a 5-percent interest;
(C) all coal produced by persons who own more than
5 percent of the applicant or who directly or indirectly control the
applicant by reason of stock ownership, direction of the management
or in any other manner whatsoever;
(D) the pro rata share of the coal produced by
operations owned or controlled by the person who owns or controls
the applicant; and
(E) all coal produced by operations owned by mem-
bers of the applicant’s family and the applicant’s relatives, unless it
is established that there is no direct or indirect business relationship
between or among them;
(3) is not restricted in any manner from receiving a permit
under this chapter (relating to Coal Mining Regulations); and
(4) does not organize or reorganize his or her company
solely for the purpose of obtaining assistance under the small operator
assistance program.
§12.238. Filing for Assistance.
Each applicant shall submit to the Commission an application
for small operator assistance program containing the following
information in order to procure funds for program services:
(1) a statement of intent to file a permit application;
(2) the names and addresses of:
(A) the potential permit applicant; and
(B) the potential operator if different from the appli-
cant;
(3) a schedule of the estimated total production of coal
from the proposed permit area and all other locations from which
production is attributed to the applicant under the eligibility parame-
ters. The schedule shall include for each location:
(A) the name under which coal is or will be mined;
(B) the permit number and Mine Safety and Health
Administration (MSHA) identification number;
(C) the actual coal production for the year preceding
the application for assistance and that portion of the production
attributed to the applicant; and
(D) the estimated coal production for each year of the
proposed permit and that portion attributed to the applicant;
(4) A description of:
(A) the method of surface coal mining operation
proposed;
(B) the anticipated starting and termination dates of
mining operations;
(C) the number of acres of land to be affected by the
proposed mining; and
(D) a general statement on the probable depth and
thickness of the coal resource, including a statement of reserves in
the permit area and the method by which they were calculated;
(5) A U.S. Geological Survey topographic map which
clearly shows:
(A) the area of land to be affected and the natural
drainage above and below the affected area;
(B) the names of property owners within the area to
be affected and of adjacent lands;
(C) the location of existing structures and developed
water sources within the area to be affected and on adjacent lands;
(D) the location of existing and proposed test boring
or core samplings; and
(E) the location and extent of known workings of any
underground mines; and
(6) Copies of documents which show that:
(A) the applicant has a legal right to enter and
commence mining within the permit area; and
(B) a legal right of entry has been obtained for the
Commission, Office and laboratory personnel to inspect the lands
to be mined and adjacent lands which may be affected to collect
environmental data or install necessary instruments.
§12.239. Application Approval and Notice.
(a) If the applicant is eligible and information is not readily
available which would preclude issuance of a permit to the applicant
for mining in the area proposed, the Commission shall:
(1) determine the minimum data requirements necessary
for the proposed site;
(2) select the services of one or more qualified laborato-
ries to perform the required work; and
(3) provide a copy of the contract or other appropriate
work order and the final approved report to the applicant.
(b) The Commission shall inform the applicant in writing if
the application is denied and shall state the reasons for denial.
(c) The granting of assistance under §§12.234 through
12.238, this section, and §§12.240 through 12.243 of this title
(relating to Small Operator Assistance) shall not be a factor in
decisions by the Commission on a subsequent permit application.
§12.240. Data Requirements.
(a) Minimum Requirements.
(1) A determination of the probable hydrologic conse-
quences of the mining and reclamation operations, both on- and off-
site, shall be made by a qualified laboratory. The data for this deter-
mination shall include:
(A) the existing and projected surface- and ground-
water seasonal flow regime, including water-level and water-table
evaluations; and
(B) the existing and projected seasonal quality of the
surface- and ground-water regime. This shall include measurements
and estimates of dissolved and suspended solids, pH, iron, man-
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ganese, surface and channel erosion and other water-quality parame-
ters specified in the application for surface mining operation permit.
(2) A statement of the results of test borings or core
samplings from the proposed permit area, including:
(A) logs from any drill holes including identification
of each stratum and water level penetrated;
(B) the coal seam thickness and its chemical analysis
including sulfur content;
(C) the chemical analysis of potentially acid- or toxic-
forming sections of the overburden, and the chemical analysis of the
stratum lying immediately underneath the coal to be mined; and
(D) other information as needed on a site-specific
basis.
(b) Exemptions. The statement by a qualified laboratory
under subsection (a)(2) of this section may be waived by the
Commission by a written determination that such requirements are
unnecessary with respect to a specific surface mining operation permit
application.
(c) Data Availability. Data collected under this program shall
be made available to all interested persons, except information related
to the chemical and physical properties of coal, when so requested by
the applicant. Information regarding the mineral or elemental content




(1) To qualify for designation, the laboratory shall demon-
strate that it:
(A) is staffed with experienced, professional person-
nel in the fields of hydrology, mining engineering, aquatic biology,
geology or chemistry as applicable to the work to be performed;
(B) is capable of collecting necessary field data and
samples;
(C) has adequate space for material preparation,
cleaning and sterilizing of necessary equipment, stationary equipment,
storage and space to accommodate periods of peak work loads;
(D) meets the requirements of the Occupational Safety
and Health Act;
(E) has the financial capability and business organi-
zation necessary to perform the work required;
(F) has analytical, monitoring and measuring equip-
ment capable of meeting the applicable standards and methods con-
tained in:
(i) Standard Methods for the Examination of Water
and Wastewater, 15th Edition, 1980. This publication is available
from the American Public Health Association, 1015 18th Street, NW,
Washington, D.C. 20036; and
(ii) Methods for Chemical Analysis of Water and
Wastes, 1974. This publication is available from the Office of
Technology Transfer, U.S. Environment. Research Laboratory,
Cincinnati, Ohio 45268. These standards are hereby incorporated
by reference; and
(G) has the capability of making hydrologic field
measurements and analytical laboratory determinations by acceptable
hydrologic engineering or analytical methods, or other appropriate
methods or guidelines for data acquisition.
(2) The qualified laboratory shall be capable of perform-
ing either the determination of probable hydrologic consequences or
the statement of results of test borings as described in §12.240(a)(1)
or (2) of this title (relating to Data Requirements). Subcontractors
may be used to provide the services required provided they have been
designated as a qualified laboratory.
§12.242. Assistance Funding.
Allocation of funds. If funds are inadequate to provide services
pursuant to this program, the Commission shall, to the extent
practicable, establish a formula for allocating funds among eligible
operators by prorating monies available downward as tonnage of coal
to be mined increases, and considering such factors as the applicant’s:
(1) anticipated date of filing a permit application;
(2) anticipated date for commencing mining; and
(3) performance history.
§12.243. Applicant Liability.
(a) The applicant shall reimburse the Commission for the
cost of the laboratory services performed pursuant to this section
and §§12.234 through 12.242 of this title (relating to Small Operator
Assistance) if the applicant:
(1) submits false information;
(2) fails to submit a permit application within 1 year from
the date of receipt of the approved laboratory report;
(3) fails to mine after obtaining a permit;
(4) if the Commission finds that the applicant’s actual and
attributed annual production of coal for all locations exceeds 100,000
tons during any consecutive 12-month period either during the term
of the permit for which assistance is provided or during the first 5
years after issuance of the permit, whichever is shorter; or
(5) the permit is sold, transferred, or assigned to another
person and the transferee’s total actual and attributed production
exceeds the 100,000-ton production limit during any consecutive
12-month period of the remaining term of the permit. Under this
subsection, the applicant and its successor are jointly and severally
obligated to reimburse the Commission.
(b) The Commission may waive the reimbursement obliga-
tion if it finds that the applicant at all times acted in good faith.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
Issued in Austin, Texas, on December 20, 1996.
TRD-9618470
Mary Ross McDonald
Deputy General Counsel, Office of General Counsel
Railroad Commission of Texas
Earliest possible date of adoption: February 10, 1997
For further information, please call: (512) 463-7008
♦ ♦ ♦
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Subchapter J. Bond and Insurance Requirements
for Surface Coal Mining and Reclamation Opera-
tions
General Requirements for Insurance and Bonding
of Surface Coal Mining and Reclamation Opera-
tions Under Regulatory Program
16 TAC §§12.300, 12.303
The new sections are proposed under the Texas Natural
Resources Code, §134.013, which authorizes the Commission
to adopt and amend rules pertaining to surface coal mining and
reclamation operations.
The following is the statute, article, or code affected by the
proposed new sections: §§12.300 - 12.303, Texas Natural
Resources Code, Chapter 134.
§12.300. Definitions.
The following words and terms, when used in this subchapter, shall
have the following meanings unless the context clearly indicates
otherwise.
Collateral bond–An indemnity agreement in a sum certain deposited
with the Commission and executed by the permittee and supported
by one or more of the following:
(A) the deposit of cash in one or more accounts, payable
only to the Commission upon demand after the Commission has
determined the need for forfeiture and has notified the permittee of
forfeiture action;
(B) negotiable bonds of the United States, a state or
municipality, endorsed to the order of, and in the possession of, the
Commission;
(C) negotiable certificates of deposit, made payable only
to the Commission in its possession;
(D) an irrevocable letter of credit of any bank authorized
to transact business in the United States, payable upon demand;
(E) a perfected, first-lien security interest in real or
personal property, in favor of the Commission; or
(F) investment-grade related securities, having a rating
of AAA, AA, A or equivalent rating, issued by a nationally recog-
nized securities rating service, endorsed to the order of, and in the
possession of, the Commission.
Self-bond–An indemnity agreement in a sum certain payable to the
Commission, executed by the permittee and in an amount determined
sufficient to assure performance of reclamation responsibilities pur-
suant to the permit requirements.
Surety bond–An indemnity agreement in a sum certain payable to
the Commission executed by the permittee as principal which is
supported by the performance guarantee of a corporation licensed
to do business as a surety in Texas.
§12.301. Requirements to File a Bond.
(a) After an application for a permit to conduct surface coal
mining and reclamation operations has been approved but before
such permit is issued, the applicant shall file with the Commission
a performance bond or bonds payable to the Commission. The
performance bond will be conditioned upon the faithful performance
of all the requirements of the Act, this chapter (relating to Coal
Mining Regulations), and the provisions of the reclamation plan and
permit. The amount, duration, form, conditions and terms of the
performance bond shall conform to §§12.304 through 12.307 of this
title (relating to Amount and Duration of Performance Bond) and
§§12.308 through 12.311 of this title (relating to Form, Conditions,
and Terms of Performance Bond and Liability Insurance).
(b) The bond or bonds shall cover the entire permit area, or
an identified increment of land within the permit area upon which the
operator will initiate and conduct surface coal mining and reclamation
operations during the initial term of the permit. As operations on
succeeding areas are initiated and conducted, the permittee shall file
with the Commission an additional bond or bonds to cover such
areas in accordance with this section. The bond or bonds shall not
be for an area that is smaller than the entire area upon which surface
coal mining and reclamation operations will be conducted in a given
permit term.
(1) After the amount of the bond has been determined for
the permit area in accordance with §§12.304 through 12.307 of this
title (relating to Amount and Duration of Performance Bond), the
permittee or applicant may either file:
(A) the entire performance bond required during the
term of the permit; or
(B) an incremental bond schedule and the new per-
formance bond required for the first increment in the schedule.
(2) When the operator elects to "increment" the amount of
the performance bond during the term of the permit, he shall identify
the initial and successive incremental areas for bonding on the permit
application map submitted for approval as provided in §12.142 of this
title (relating to Operations Plan: Maps and Plans), and shall specify
the proportion of the total bond amount required for the term of
the permit which will be filed prior to commencing operations on
each incremental area. The scheduled amount of each performance
bond increment shall be filed in the sequence approved in the permit,
and shall be filed with the Commission at least 30 days prior to the
commencement of surface coal mining and reclamation operations in
the next incremental area.
(c) Surface disturbances which are a part of underground
operations, and other long-term operations may be bonded for a
period of less than the permit term; however, continuous bond
coverage must be maintained during active operations at those sites
and for the applicable liability period after operations have ceased.
§12.302. Requirement to File a Certificate of Liability Insurance.
Each applicant for a permit shall submit to the Commission as part
of the permit application:
(1) a certificate issued by an insurance company autho-
rized to do business in Texas. The amount, duration, form, condi-
tions and terms of this insurance shall conform to §12.311 of this
title (relating to Terms and Conditions for Liability Insurance); or
(2) evidence that it satisfies applicable state or federal
self-insurance requirements and that self-insurance for liability is
otherwise consistent with §12.311 of this title (relating to Terms and
Conditions for Liability Insurance).
§12.303. Commission Responsibilities.
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(a) The Commission shall prescribe and furnish the form for
filing a performance bond.
(b) The Commission shall prescribe terms and conditions for
performance bonds and insurance by regulations which meet, at a
minimum, the requirements of §§12.304 through 12.307 (relating
to Amount and Duration of Performance Bond), and of §§12.308
through 12.311 of this title (relating to Form, Conditions, and Terms
of Performance Bond and Liability Insurance).
(c) The Commission shall determine the amount of the
performance bond required for the permit area including adjustments
to the initial amount from time-to-time as land acreages in the permit
area are revised, or when other relevant conditions change according
to the minimum requirements of §12.304(a) of this title (relating to
Determination of Bond Amount).
(d) The Commission may accept a self-bond in lieu of a
surety or collateral bond if the permittee meets the requirements of
§12.309(j) of this title (relating to Terms and Conditions of the Bond)
and any additional requirements of §§12.309(a) through (d) of this
title (relating to Terms and Conditions of the Bond).
(e) The Commission shall release the permittee from his bond
and insurance requirements consistent with §§12.312 and 12.313 of
this title (relating to Procedures, Criteria, and Schedule for Release
of Performance Bond).
(f) The Commission may cause all or part of a bond to
be forfeited consistent with §§12.314 through 12.317 of this title
(relating to Performance Bond Forfeitures Criteria and Procedures).
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
Issued in Austin, Texas, on December 20, 1996.
TRD-9618471
Mary Ross McDonald
Deputy General Counsel, Office of General Counsel
Railroad Commission of Texas
Earliest possible date of adoption: February 10, 1997
For further information, please call: (512) 463-7008
♦ ♦ ♦
Amount and Duration of Performance Bond
16 TAC §§12.304, 12.306, 12.307
The new sections are proposed under the Texas Natural
Resources Code, §134.013, which authorizes the Commission
to adopt and amend rules pertaining to surface coal mining and
reclamation operations.
The following is the statute, article, or code affected by the
proposed new sections: §§12.304, 12.306, 12.307, Texas
Natural Resources Code, Chapter 134.
§12.304. Determination of Bond Amount.
(a) The amount of the bond required for each bonded area
shall depend upon the reclamation requirements of the approved
permit; shall reflect the probable difficulty of reclamation giving
consideration to such factors as topography, geology of the site,
hydrology, and revegetation potential, and shall be determined by
the Commission.
(b) The amount of the bond shall be sufficient to assure the
completion of the reclamation plan if the work has to be performed
by the Commission in the event of forfeiture; and
(c) In no case shall the bond for the entire area under one
permit be less than $10,000.
(d) The amount of bond shall be based on, but not limited
to, the estimated cost submitted by the permit applicant and shall be
determined by the Commission.
§12.306. Period of Liability.
(a) Liability under the performance bond(s) shall continue
until all reclamation, restoration and abatement work required of
persons who conduct surface coal mining and reclamation operations
under requirements of the Act, this chapter (relating to Coal Mining
Regulations), and the provisions of the permit has been completed,
and the permit terminated by release of the permittee from any further
liability in accordance with §§12.312 and 12.313 of this title (relating
to Procedures, Criteria, and Schedule for Release of Performance
Bond).
(b) The period of liability shall continue in areas with more
than 26.0 inches average annual precipitation, for not less than 5
years and in areas of 26.0 inches or less average annual precipitation
for not less than 10 years.
(c) A portion of a bonded area requiring extended liability
because of augmentation may be separated from the original area
and bonded separately upon approval by the Commission.
(d) If the Commission approves a long-term intensive agri-
cultural post-mining land use, in accordance with §12.399 of this title
(relating to Postmining Land Use), the applicable five- or ten-year pe-
riod of liability shall commence at the date of initial planting.
(e) The Commission shall cause all or part of a bond to
be forfeited consistent with §§12.314 through 12.317 of this title
(relating to Performance Bond Forfeitures Criteria and Procedures).
Actions of third parties which are beyond the control of the operator
and for which the operator is not responsible under the permit need
not be covered by the bond.
§12.307. Adjustment of Amount.
(a) The amount of the performance bonds applicable to a per-
mit may be adjusted by the Commission when the cost of future recla-
mation work changes. The Commission shall notify the permittee,
surety, and any other person with a property interest in the collateral
posted under this subchapter (relating to Bond and Insurance Require-
ments for Surface Coal Mining and Reclamation Operations), of any
proposed bond adjustment and provide the permittee an opportunity
for an informal conference on the adjustment. Bond adjustments are
not subject to procedures of bond release under §§12.312 and 12.313
of this title (relating to Procedures, Criteria, and Schedule for Release
of Performance Bond).
(b) A permittee may request reduction of the amount of per-
formance bond upon submission of evidence to the Commission prov-
ing that the permittee’s method of operation or other circumstances
will reduce the estimated cost to the Commission to reclaim the area
bonded. This reduction of bond shall be deemed a bond adjustment.
(c) In the event that an approved operations and reclamation
plan is modified in accordance with Subchapter G of this chapter
(relating to Surface Coal Mining and Reclamation Operations Permits
and Coal Exploration Procedures Systems), the Commission will
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review the bond for adequacy and, if necessary, will adjust the bond
to conform to the operations and reclamation plan as modified.
(d) The amount of the bond or deposit required and the terms
of each acceptance of the applicant’s bond shall be adjusted by the
Commission from time to time as affected land acreages are increased
or decreased or where the cost of future reclamation changes.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
Issued in Austin, Texas, on December 20, 1996.
TRD-9618472
Mary Ross McDonald
Deputy General Counsel, Office of General Counsel
Railroad Commission of Texas
Earliest possible date of adoption: February 10, 1997
For further information, please call: (512) 463-7008
♦ ♦ ♦
Procedures, Criteria, and Schedule for Release of
Performance Bond
16 TAC §12.312, §12.313
The new sections are proposed under the Texas Natural
Resources Code, §134.013, which authorizes the Commission
to adopt and amend rules pertaining to surface coal mining and
reclamation operations.
The following is the statute, article, or code affected by the
proposed new sections: §§12.312, 12.313, Texas Natural
Resources Code, Chapter 134.
§12.312. Procedure for Seeking Release of Performance Bond.
(a) The permittee may file a request with the Commission for
the release of all or part of a performance bond or deposit. Within
30 days after any application for bond or deposit release has been
filed with the Commission, the operator shall submit a copy of an
advertisement placed at least once a week for four successive weeks
in a newspaper of general circulation in the locality of the surface
coal mining operation. Such advertisement shall be considered part
of any bond release application and shall contain the permittee’s
name, a notification of the precise location of the land affected, the
number of acres, the permit number and date approved, the amount
of the bond filed and the portion sought to be released, and the
type and appropriate dates reclamation work was performed, and a
description of the results achieved as they relate to the operator’s
approved reclamation plan. In addition as part of any bond release
application, the applicant shall submit copies of letters which he
has sent to adjoining property owners, local governmental bodies,
planning agencies, and sewage and water treatment authorities, or
water companies in the locality in which the surface coal mining and
reclamation activities took place, notifying them of his intention to
seek release from the bond.
(b) Upon receipt of the notification and request, the Commis-
sion shall, within 30 days, or as soon thereafter as weather conditions
permit, conduct an inspection and evaluation of the reclamation work
involved. Such evaluation shall consider, among other things, the
degree of difficulty to complete any remaining reclamation, whether
pollution of surface and subsurface water is occurring, the probabil-
ity of future occurrence of such pollution, and the estimated cost of
abating such pollution. The surface owner, agency, or lessee shall be
given notice of such inspection and may participate with the Com-
mission in making the bond release inspection. The Commission may
arrange with the permittee to allow access to the permit area, upon
request by any person with an interest in bond release, for the pur-
pose of gathering information relevant to the proceeding.
(c) The Commission shall notify the permittee in writing of
its decision to release or not release all or part of the performance
bond or deposit within 60 days from the filing of the request, if no
public hearing pursuant to §12.313(c) of this title (relating to Criteria
and Schedule for Release of Performance Bond), and if there has
been a public hearing pursuant to §12.313(d) of this title (relating to
Criteria and Schedule for Release of Performance Bond), within 30
days thereafter.
§12.313. Criteria and Schedule for Release of Performance Bond.
(a) The Commission may release in whole or in part said
bond or deposit if the Commission is satisfied that the reclamation
covered by the bond or deposit or portion thereof has been accom-
plished as required by the Act according to the following schedule:
(1) when the operator completes the backfilling, regrad-
ing, and drainage control of a bonded area in accordance with his
approved reclamation plan, the release of 60 percent of the bond or
collateral for the applicable permit;
(2) after revegetation has been established on the regraded
mined lands in accordance with the approved reclamation plan,
the Commission may release up to 25 percent of the original
bond amount. When determining the amount of bond to be
released after successful revegetation has been established, the
Commission shall retain that amount of bond for the revegetated
area which would be sufficient for a third party to cover the
cost of reestablishing revegetation and for the period specified for
operator responsibility in §§134.091 through 134.109 of the Act for
reestablishing revegetation. No part of the bond or deposit shall
be released under this subsection so long as the lands to which
the release would be applicable are contributing suspended solids
to streamflow or runoff outside the permit area in excess of the
requirements set by §§12.330 through 12.403 of this title (relating
to Permanent Program Performance Standards – Surface Mining
Activities) or until soil productivity for prime farmlands has returned
to the equivalent levels of yield as nonmined land of the same soil
type in the surrounding area as determined from the soil survey
performed pursuant to §134.052(a)(16) of the Act. Where a silt dam
is to be retained as a permanent impoundment, the portion of bond
may be released under this paragraph so long as provision for sound
further maintenance by the operator or the landowner have been made
with the Commission; and
(3) when the operator has completed successfully all
surface coal mining and reclamation activities, the release of the
remaining portion of the bond, but not before the expiration of
the period specified for operator responsibility in §§134.091 through
134.109 of the Act; provided, however, that no bond shall be fully
released until all reclamation requirements of the Act and the permit
are fully met.
(b) If the Commission disapproves the application for release
of the bond or portion thereof, the Commission shall notify the per-
mittee, in writing, stating the reasons for disapproval and recommend-
ing corrective action necessary to secure said release and allowing
opportunity for a public hearing.
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(c) When any application for total or partial bond release
is filed with the Commission, the Commission shall notify the
municipality in which a surface coal mining operation is located by
certified mail at least 30 days prior to the release of all or a portion
of the bond.
(d) Any person with a valid legal interest which might be
adversely affected by release of the bond, or the responsible officer
or head of any federal, state, or local government agency which
has jurisdiction by law or special expertise with respect to any
environmental, social, or economic impact involved in the operation,
or is authorized to develop and enforce environmental standards with
respect to such operations, shall have the right to file written objection
to the proposed release from bond to the Commission within 30 days
after the last publication of the above notice. If written objections
are filed, and a hearing requested, the Commission shall inform all
interested parties of the time and place of the hearing, and hold a
public hearing in the locality of the surface coal mining operation
proposed for bond release within 30 days of the request for such
hearing. The date, time, and location of such public hearings shall be
advertised by the Commission in a newspaper of general circulation
in the locality for two consecutive weeks, and shall hold a public
hearing in the locality of the surface coal mining operation proposed
for bond release or at the state capital at the option of the objector,
within 30 days of the request for such hearing.
(e) Without prejudice to the rights of the objectors, the
applicant, or the responsibilities of the Commission pursuant to this
section, the Commission may establish an informal conference to
resolve such written objections.
(f) For the purpose of such hearings, the Commission shall
have the authority to administer oaths, subpoena witnesses or written
or printed materials, compel the attendance of witnesses or production
of the materials, and take evidence including, but not limited to,
inspections of the land affected and other surface coal mining
operations carried on by the applicant in the general vicinity. A
verbatim record of each public hearing shall be made, and a transcript
made available on the motion of any party or by order of the
Commission.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
Issued in Austin, Texas, on December 20, 1996.
TRD-9618474
Mary Ross McDonald
Deputy General Counsel, Office of General Counsel
Railroad Commission of Texas
Earliest possible date of adoption: February 10, 1997
For further information, please call: (512) 463-7008
♦ ♦ ♦
Performance Bond Forfeitures Criteria and Proce-
dures
16 TAC §12.314, §12.317
The new sections are proposed under the Texas Natural
Resources Code, §134.013, which authorizes the Commission
to adopt and amend rules pertaining to surface coal mining and
reclamation operations.
The following is the statute, article, or code affected by the
proposed new sections: §§12.314, 12.317, Texas Natural
Resources Code, Chapter 134.
§12.314. Forfeiture of Bonds.
(a) The Commission may forfeit all or part of a bond for any
permit area or an increment of a permit area if reclamation operations
are not conducted in accordance with the reclamation plan or the
operator defaults on the conditions under which the bond was posted.
(b) The Commission may withhold forfeiture if the permittee
and surety, if any, agree to a compliance schedule to comply with
the violations of the permit or bond conditions.
(c) The Commission may allow the surety to complete
the reclamation plan if the surety can demonstrate the ability
to complete the reclamation plan, including achievement of the
capability to support the alternative post-mining land use approved
by the Commission. No bond shall be released, except for partial
releases authorized under §12.313 of this title (relating to Criteria
and Schedule for Release of Performance Bond), until successful
completion of all reclamation under the terms of the permit, including
applicable liability periods of §12.306 of this title (relating to Period
of Liability).
(d) In the event forfeiture of the bond is required by this
section, the Commission shall:
(1) send written notification by certified mail, return
receipt requested, to the permittee and the surety on the bond, if
any, of the Commission’s determination to forfeit all or part of the
bond and reasons for the forfeiture, including a finding of the amount
to be forfeited;
(2) advise the permittee and surety, if applicable, of any
rights of appeal that may be available from the determination under
state law;
(3) proceed in an action for collection on the bond as
provided by applicable laws for the collection of defaulted bonds or
other debts, consistent with this section, for the amount forfeited, if
an appeal is not filed within a time established by the Commission
and a stay of collection issued by the hearing authority or such appeal
is unsuccessful; and
(4) if an appeal is filed, defend the action.
(e) The written determination to forfeit all or part of the bond,
including the reasons for forfeiture and the amount to be forfeited,
shall be a final decision by the Commission.
(f) Upon default, the Commission may forfeit any and all
bonds deposited to complete those reclamation operations for which
the bonds were posted.
(g) The Commission shall utilize funds collected from bond
forfeiture to complete the reclamation plan on the permit area on
which bond coverage applies and to cover associated administrative
expenses.
§12.317. Determination of Forfeiture Amount.
The Commission shall forfeit the amount of the bond for which
liability is outstanding and deposit the proceeds thereof in an interest-
bearing escrow account for use in the payment of all costs and
administrative expenses associated with the conduct of reclamation
activities by the Commission.
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(1) If the estimated amount forfeited is insufficient to
pay for the full cost of reclamation, the operator shall be liable
for remaining costs. The Commission may complete, or authorize
completion of, reclamation of the bonded area and may recover from
the operator all costs of reclamation in excess of the amount forfeited.
(2) Funds forfeited, including interest accrued, but not
used to contract for completion of reclamation work, as indicated in
this section, shall be returned by the Commission after reclamation
operations have been completed.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
Issued in Austin, Texas, on December 20, 1996.
TRD-9618475
Mary Ross McDonald
Deputy General Counsel, Office of General Counsel
Railroad Commission of Texas
Earliest possible date of adoption: February 10, 1997
For further information, please call: (512) 463-7008
♦ ♦ ♦
Subchapter K. Permanent Program Performance
Standards
Permanent Program Performance Standards-Coal
Exploration
16 TAC §§12.325-12.328
The new sections are proposed under the Texas Natural
Resources Code, §134.013, which authorizes the Commission
to adopt and amend rules pertaining to surface coal mining and
reclamation operations.
The following is the statute, article, or code affected by the
proposed new sections: §§12.325 - 12.328, Texas Natural
Resources Code, Chapter 134.
§12.325. General Responsibility of Persons Conducting Coal Ex-
ploration.
(a) Each person who conducts coal exploration which sub-
stantially disturbs the natural land surface and in which 250 tons or
less of coal are removed shall file the notice of intention to explore re-
quired under §12.110 of this title (relating to General Requirements:
Exploration of Less Than 250 Tons) and shall comply with §12.327
of this title (relating to Performance Standards for Coal Exploration).
(b) Each person who conducts coal exploration which sub-
stantially disturbs the natural land surface and in which more than
250 tons of coal are removed in the area described by the written
approval from the Commission, shall comply with the procedures de-
scribed in the exploration and reclamation operations plan approved
under §12.111 of this title (relating to General Requirements: Explo-
ration of More Than 250 Tons) and shall comply with §12.327 of
this title (relating to Performance Standards for Coal Exploration).
§12.326. Required Documents.
Each person who conducts coal exploration which substantially
disturbs the natural land surface and which removes more than 250
tons of coal shall, while in the exploration area, possess written
approval of the Commission for the activities granted under §12.111
of this title §12.111 of this title (relating to General Requirements:
Exploration of More Than 250 Tons). The written approval shall
be available for review by the authorized representative of the
Commission or the Office upon request.
§12.327. Performance Standards for Coal Exploration.
(a) Habitats of unique or unusually high value for fish,
wildlife, and other related environmental values and critical habitats
of threatened or endangered species identified pursuant to the
Endangered Species Act (16 U.S.C. 1531 et seq.) and areas identified
in §12.144(b) of this title (relating to Fish and Wildlife Plan) shall
not be disturbed during coal exploration.
(b) The person who conducts coal exploration shall, to the
extent practicable, measure important environmental characteristics of
the exploration area during the operations, to minimize environmental
damage to the area and to provide supportive information for any
permit application that person may submit under Subchapter G of this
chapter (relating to Surface Coal Mining and Reclamation Operations
Permits and Coal Exploration Procedures Systems).
(c) All roads or other transportation facilities used for
coal exploration shall comply with the applicable provisions of
§§12.400(b) through (f), 12.402, and 12.403 of this title (relating to
Roads: General, to Utility Installations, and to Support Facilities).
(d) If excavations, artificial flat areas, or embankments are
created during exploration, these areas shall be returned to the
approximate original contour promptly after such features are no
longer needed for coal exploration.
(e) Topsoil shall be removed, stored, and redistributed on
disturbed areas as necessary to assure successful revegetation or as
required by the Commission.
(f) Revegetation of areas disturbed by coal exploration shall
be performed by the person who conducts the exploration, or his or
her agent. All areas disturbed by coal exploration activities shall be
revegetated in compliance with the plan approved by the Commission
and carried out in a manner that encourages prompt vegetative cover
and recovery of productivity levels compatible with approved post-
exploration land use and in accordance with the following:
(1) all disturbed lands shall be seeded or planted to the
same seasonal variety native to the disturbed area. If both the pre-
exploration and post-exploration land uses are intensive agriculture,
planting of the crops normally grown will meet the requirements of
this subsection; and
(2) the vegetative cover shall be capable of stabilizing the
soil surface in regards to erosion.
(g) With the exception of small and temporary diversions of
overland flow of water around new roads, drill pads, and support
facilities, no ephemeral, intermittent or perennial streams shall be
diverted during coal exploration activities. Overland flow of water
shall be diverted in a manner that:
(1) prevents erosion;
(2) to the extent possible using the best technology
currently available, prevents additional contributions of suspended
solids to streamflow or runoff outside the exploration area; and
(3) complies with all other applicable state and federal
requirements.
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(h) Each exploration hole, borehole, well, or other exposed
underground opening created during exploration must meet the
requirements of §§12.331 through 12.333 of this title (relating to
Casing and Sealing of Drilled Holes: General Requirements, to
Casing and Sealing of Drilled Holes: Temporary, and to Casing and
Sealing of Drilled Holes: Permanent).
(i) All facilities and equipment shall be removed from the
exploration area promptly when they are no longer needed for
exploration, except for those facilities and equipment that the
Commission determines may remain to:
(1) provide additional environmental quality data;
(2) reduce or control the on- and off-site effects of the
exploration activities; or
(3) facilitate future surface mining and reclamation oper-
ations by the person conducting the exploration under an approved
permit.
(j) Coal exploration shall be conducted in a manner which
minimizes disturbance of the prevailing hydrologic balance, and shall
include sediment control measures such as those listed in §12.343
of this title (relating to Hydrologic Balance: Sediment Control
Structures) or sedimentation ponds which comply with §12.344 of
this title (relating to Hydrologic Balance: Sedimentation Ponds). The
Commission may specify additional measures which shall be adopted
by the person engaged in coal exploration.
(k) Toxic- or acid-forming materials shall be handled and
disposed of in accordance with §§12.346 and 12.386 of this title
(relating to Hydrologic Balance: Acid-Forming and Toxic-Forming
Spoil, and to Backfilling and Grading: Covering Coal and Acid- and
Toxic-Forming Materials). If specified by the Commission, additional
measures shall be adopted by the person engaged in coal exploration.
§12.328 Requirement for a Permit. Any person who extracts coal
for commercial sale during coal exploration operations must obtain a
permit for those operations from the Commission under Subchapter
G of this chapter (relating to Surface Coal Mining and Reclamation
Operations Permits and Coal Exploration Procedures Systems). No
permit is required if the Commission makes a prior determination that
the sale is to test for coal properties necessary for the development
of surface coal mining and reclamation operations for which a permit
application is to be submitted at a later time.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
Issued in Austin, Texas, on December 20, 1996.
TRD-9618476
Mary Ross McDonald
Deputy General Counsel, Office of General Counsel
Railroad Commission of Texas
Earliest possible date of adoption: February 10, 1997
For further information, please call: (512) 463-7008
♦ ♦ ♦
Permanent Program Performance Standards-
Surface Mining Activities
16 TAC §§12.330-12.360, 12.362-12.393, 12.395-12.403
The new sections are proposed under the Texas Natural
Resources Code, §134.013, which authorizes the Commission
to adopt and amend rules pertaining to surface coal mining and
reclamation operations.
The following are the statute, article, or code affected by the
proposed new sections: §§12.330 - 12.360, 12.362 - 12.393,
12.395 - 12.403, Texas Natural Resources Code, Chapter 134.
§12.330. Signs and Markers.
(a) Specifications. Signs and markers required under this sec-
tion and §§12.331 through 12.403 of this title (relating to Permanent
Program Performance Standards – Surface Mining Activities) shall:
(1) be posted and maintained by the person who conducts
the surface mining activities;
(2) be of a uniform design throughout the operation that
can be easily seen and read;
(3) be made of durable material; and
(4) conform to local ordinances and codes.
(b) Duration of maintenance. Signs and markers shall be
maintained during the conduct of all activities to which they pertain.
(c) Mine and permit identification signs.
(1) Identification signs shall be displayed at each point of
access to the permit area from public roads.
(2) Signs shall show the name, business address, and tele-
phone number of the person who conducts the surface mining activ-
ities and the identification number of the current permit authorizing
surface mining activities.
(3) Signs shall be retained and maintained until after the
release of all bonds for the permit area.
(d) Perimeter markers. The perimeter of a permit area shall
be clearly marked before the beginning of surface mining activities.
(e) Buffer zone markers. Buffer zones shall be marked along
their boundaries as required under §12.355 of this title (relating to
Hydrologic Balance: Stream Buffer Zones).
(f) Blasting signs. If blasting is conducted incident to surface
mining activities, the operator shall provide warning signs as required
under §12.360 of this title (relating to Use of Explosives: Control of
Adverse Effects).
(g) Topsoil markers. Where topsoil or other vegetation-
supporting material is segregated and stockpiled as required under
§12.336 of this title (relating to Topsoil: Storage), the stockpiled
material shall be clearly marked.
§12.331. Casing and Sealing of Drilled Holes: General Require-
ments.
Each exploration hole, other drill hole or borehole, well, or other
exposed underground opening shall be cased, sealed, or otherwise
managed, as approved by the Commission, to prevent acid or other
toxic drainage from entering ground or surface waters, to minimize
disturbance to the prevailing hydrologic balance, and to ensure the
safety of people, livestock, fish and wildlife, and machinery in the
mine plan and adjacent area. If these openings are uncovered or
exposed by surface mining activities within the permit area they
shall be permanently closed, unless approved for water monitoring,
or otherwise managed in a manner approved by the Commission. Use
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of a drilled hole or borehole or monitoring well as a water well must
meet the provisions of §12.351 of this title (relating to Hydrologic
Balance: Transfer of Wells). This section does not apply to holes
solely drilled and used for blasting.
§12.332. Casing and Sealing of Drilled Holes: Temporary.
Each exploration hole, other drill hole or borehole, well, and other
exposed underground opening which has been identified in the
approved permit application for use to return coal processing waste
or water to underground workings, or to be used to monitor ground-
water conditions, shall be temporarily sealed before use and protected
during use by barricades, fences, or other protective devices approved
by the Commission. These devices shall be periodically inspected and
maintained in good operating condition by the person who conducts
the surface mining activities.
§12.333. Casing and Sealing of Drilled Holes: Permanent.
When no longer needed for monitoring or other use approved by the
Commission upon a finding of no adverse environmental or health
and safety effect, or unless approved for transfer as a water well
under §12.351 of this title (relating to Hydrologic Balance: Transfer
of Wells), each exploration hole, other drilled hole or borehole,
well, and other exposed underground opening shall be capped,
sealed, backfilled, or otherwise properly managed, as required by
the Commission, under §12.331 of this title (relating to Casing and
Sealing of Drilled Holes: General Requirements) and consistent with
30 CFR 75.1711. Permanent closure measures shall be designed to
prevent access to the mine workings by people, livestock, fish and
wildlife, and machinery, and to keep acid or other toxic drainage
from entering ground or surface waters.
§12.334. Topsoil: General Requirements.
(a) Before disturbance of an area, topsoil and subsoils to be
saved under §12.335 of this title (relating to Topsoil: Removal) shall
be separately removed and segregated from other material.
(b) After removal, topsoil shall either be immediately redis-
tributed as required under §12.337 of this title (relating to Topsoil:
Redistribution) or stockpiled pending redistribution as required under
§12.336 of this title (relating to Topsoil: Storage).
§12.335. Topsoil: Removal.
(a) Timing. Topsoil shall be removed after vegetative cover
that would interfere with the use of the topsoil is cleared from the
areas to be disturbed, but before any drilling, blasting, mining, or
other surface disturbance.
(b) Materials to be removed. All topsoil shall be removed
in a separate layer from the areas to be disturbed, unless use of sub-
stitute or supplemental materials is approved by the Commission in
accordance with subsection (e) of this section. If use of substitute or
supplemental materials is approved, all materials to be redistributed
shall be removed.
(c) Materials to be removed in thin topsoil situations. If the
topsoil is less than six inches, a six-inch layer that includes the A
horizon and the unconsolidated materials immediately below the A
horizon or the A horizon and all unconsolidated material if the total
available is less than six inches, shall be removed and the mixture
segregated and redistributed as the surface soil layer, unless topsoil
substitutes are approved by the Commission pursuant to subsection
(e) of this section.
(d) Subsoil segregation. The B horizon and portions of the
C horizon, or other underlying layers demonstrated to have qualities
for comparable root development shall be segregated and replaced as
subsoil, if the Commission determines that either of these is necessary
or desirable to ensure soil productivity consistent with the approved
postmining land use.
(e) Topsoil substitutes and supplements.
(1) Selected overburden materials may be substituted for
or used as a supplement to topsoil, if the Commission determines that
the resulting soil medium is equal to or more suitable for sustaining
revegetation than is the available topsoil and the substitute material is
the best available to support revegetation. This determination shall be
based on the results of chemical and physical analyses of overburden
and topsoil. These analyses shall include determinations of pH, net
acidity or alkalinity, phosphorus, potassium, texture class, and other
analyses as required by the Commission. The Commission may also
require that results of field-site trials or greenhouse tests be used to
demonstrate the feasibility of using these overburden materials.
(2) Results of analyses, trials, and tests shall be submitted
to the Commission. Certification of trials and tests shall be made by
a laboratory approved by the Commission stating that:
(A) the proposed substitute material is equal to or more
suitable for sustaining the vegetation than is the available topsoil;
(B) the substitute material is the best available material
to support the vegetation; and
(C) the trials and tests were conducted using standard
testing procedures.
(3) Substituted or supplemental material shall be removed,
segregated, and replaced in compliance with the requirements for
topsoil under this section.
(f) Limits on topsoil removal area. Where the removal of
vegetative material, topsoil, or other materials may result in erosion
which may cause air or water pollution:
(1) the size of the area from which topsoil is removed at
any one time shall be limited;
(2) the surface soil layer shall be redistributed at a time
when the physical and chemical properties of topsoil can be protected
and erosion can be minimized; and
(3) such other measures shall be taken as the Commission
may approve or require to control erosion.
§12.336. Topsoil: Storage.
(a) Topsoil and other materials removed under §12.335 of
this title (relating to Topsoil: Removal) shall be stockpiled only when
it is impractical to promptly redistribute such materials on regraded
areas.
(b) Stockpiled materials shall be selectively placed on a
stable area within the permit area, not disturbed, and protected from
wind and water erosion, unnecessary compaction, and contaminants
which lessen the capability of the materials to support vegetation
when redistributed.
(1) Protection measures shall be accomplished either by:
(A) an effective cover of non-noxious, quick-growing
annual and perennial plants, seeded or planted during the first normal
period after removal for favorable planting conditions; or
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(B) other methods demonstrated to and approved by
the Commission to provide equal protection.
(2) Unless approved by the Commission, stockpiled top-
soil and other materials shall not be moved until required for redis-
tribution on a regraded area.
§12.337. Topsoil: Redistribution.
(a) After final grading and before the replacement of topsoil
and other materials segregated in accordance with §12.335 of this
title (relating to Topsoil: Removal), regraded land shall be scarified or
otherwise treated as required by the Commission to eliminate slippage
surfaces and to promote root penetration. If the person who conducts
the surface mining activities shows, through appropriate tests, and
the Commission approves, that no harm will be caused to the topsoil
and vegetation, scarification may be conducted after topsoiling.
(b) Topsoil and other materials shall be redistributed in a
manner that:
(1) achieves an approximate uniform, stable thickness
consistent with the approved postmining land uses, contours, and
surface water drainage system;
(2) prevents excess compaction of the topsoil; and
(3) protects the topsoil from wind and water erosion
before and after it is seeded and planted.
§12.338. Topsoil: Nutrients and Soil Amendments.
Nutrients and soil amendments in the amounts determined by soil
tests shall be applied to the redistributed surface soil layer, so that it
supports the approved postmining land use and meets the revegetation
requirements of §§12.390 through 12.393, 12.395, and 12.396
of this chapter (relating to Revegetation: General Requirements,
to Revegetation: Use of Introduced Species, to Revegetation:
Timing, to Revegetation: Mulching and Other Stabilizing Practices,
Revegetation: Standards for Success, and to Revegetation: Tree and
Shrub Stocking for Forest Land). All soil tests shall be performed
by a qualified laboratory using standard methods approved by the
Commission.
§12.339. Hydrologic Balance: General Requirements.
(a) Surface mining activities shall be planned and conducted
to minimize disturbance of the hydrologic balance within the permit
and adjacent areas, to prevent material damages to the hydrologic
balance outside the permit area, to assure the protection or replace-
ment of water rights, and to support approved postmining land uses
in accordance with the terms and conditions of the approved permit
and the performance standards of §§12.330 through 12.338, this sec-
tion, and §§12.340 through 12.403 of this title (relating to Permanent
Program Performance Standards – Surface Mining Activities). The
Commission may require additional preventative, remedial, or mon-
itoring measures to assure that material damage to the hydrologic
balance outside the permit area is prevented. Surface mining and
reclamation practices that minimize water pollution and changes in
flow shall be used in preference to water treatment.
(b) Changes in water quality and quantity, in the depth to
ground water, and in the location of surface-water drainage channels
shall be minimized so that the approved postmining land use of the
permit area is not adversely affected.
(c) In no case shall federal and state water-quality statutes,
regulations, standards, or effluent limitations be violated.
(d) Operations shall be conducted to minimize water pollu-
tion and, where necessary, treatment methods shall be used to control
water pollution.
(1) Each person who conducts surface mining activities
shall emphasize mining and reclamation practices that prevent or
minimize water pollution. Changes in flow of drainage shall be used
in preference to the use of water treatment facilities.
(2) Acceptable practices to control and minimize water
pollution include, but are not limited to:
(A) stabilizing disturbed areas through land shaping;
(B) diverting runoff;
(C) achieving quickly germinating and growing stands
of temporary vegetation;
(D) regulating channel velocity of water;
(E) lining drainage channels with rock or vegetation;
(F) mulching;
(G) selectively placing waste materials in backfill
areas; and
(H) selectively placing and sealing acid-forming and
toxic-forming materials.
(3) If the practices listed in subsection (d)(2) of this
section are not adequate to meet the requirements of §§12.330
through 12.338, this section, and §§12.340 through 12.403 of this
title (relating to Permanent Program Performance Standards – Surface
Mining Activities), the person who conducts surface mining activities
shall operate and maintain the necessary water treatment facilities
for as long as treatment is required under §§12.330 through 12.338,
this section, and §§12.340 through 12.403 of this title (relating
to Permanent Program Performance Standards – Surface Mining
Activities).
§12.340. Hydrologic Balance: Water-quality Standards and Efflu-
ent Limitations.
(a) All surface drainage from the disturbed area, including
disturbed areas that have been graded, seeded, or planted, shall be
passed through a sedimentation pond or a series of sedimentation
ponds before leaving the permit area.
(b) Sedimentation ponds and other treatment facilities shall
be maintained until the disturbed area has been restored and the
vegetation requirements of §§12.390 through 12.393, 12.395, and
12.396 of this title (relating to Revegetation: General Requirements,
to Revegetation: Use of Introduced Species, to Revegetation:
Timing, to Revegetation: Mulching and Other Stabilizing Practices,
Revegetation: Standards for Success, and to Revegetation: Tree
and Shrub Stocking for Forest Land) are met and the quality of the
untreated drainage from the disturbed area meets the applicable state
and federal water-quality standards requirements for the receiving
stream.
(c) The Commission may grant exemptions from these re-
quirements only when:
(1) the disturbed drainage area within the total disturbed
area is small; and
(2) the person who conducts the surface mining activities
demonstrates that sedimentation ponds and treatment facilities are not
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necessary for drainage from the disturbed drainage areas to meet the
applicable state and federal water-quality standards for downstream
receiving waters.
(d) For the purposes of this section only, "disturbed area"
shall not include those areas in which only diversion ditches,
sedimentation ponds, or roads are installed in accordance with
§§12.330 through 12.339, this section, and §§12.341 through 2.403
of this title (relating to Permanent Program Performance Standards
– Surface Mining Activities) and the upstream area is not otherwise
disturbed by the person who conducts the surface mining activities.
(e) Sedimentation ponds required by this section shall be
constructed in accordance with §12.344 of this title (relating to
Hydrologic Balance: Sedimentation Ponds), in appropriate locations
before beginning any surface mining activities in the drainage area
to be affected.
(f) Where the sedimentation pond or series of sedimentation
ponds is used so as to result in the mixing of drainage from the
disturbed areas with drainage from other areas not disturbed by
current surface coal mining and reclamation operations, the permittee
shall achieve the effluent limitations set forth in subsection (g)(1)
through (3) of this section for all of the mixed drainage when it
leaves the permit area.
(g) Water-quality standards and effluent limitations shall
include the following:
(1) discharges of water from areas disturbed by surface
coal mining activities shall be made in compliance with all applicable
federal and state laws and regulations and with the effluent limitations
contained in the applicable federal and state wastewater discharge
permits; provided, however, the Commission may by surface coal
mining permit provisions impose such additional effluent limitations
as needed;
(2) copies of applicable federal and state wastewater
discharge permits shall be filed with the Commission as a part of
any surface coal mining permit or other application which requires
Commission approval or enforcement of discharge limitations; and
(3) copies of required federal and state discharge moni-
toring reports and effluent reports shall be filed concurrently with the
Commission.
§12.341. Hydrologic Balance: Diversions and Conveyance of
Overland Flow and Shallow Ground-Water Flow, and Ephemeral
Streams.
Overland flow, including flow through litter, and shallow ground-
water flow from undisturbed areas, and flow in ephemeral streams,
may be diverted away from disturbed areas by means of temporary
or permanent diversions, if required or approved by the Commission
as necessary to minimize erosion, to reduce the volume of water to
be treated, and to prevent or remove water from contact with acid-
forming or toxic-forming materials. The following requirements shall
be met for all diversions and for all collection drains that are used to
transport water into water-treatment facilities and for all diversions
of overland and shallow ground-water flow and ephemeral streams:
(1) temporary diversions shall be constructed to pass
safely the peak runoff from a precipitation event with a 2-year
recurrence interval, or a larger event as specified by the Commission;
(2) to protect fills and property and to avoid danger to
public health and safety, permanent diversions shall be constructed to
pass safely the peak runoff from a precipitation event with a 10-year
recurrence interval, or a larger event as specified by the Commission.
Permanent diversions shall be constructed with gently sloping banks
that are stabilized by vegetation. Asphalt, concrete, or other similar
linings shall be used only when approved by the Commission to
prevent seepage or to provide stability;
(3) diversions shall be designed, constructed, and main-
tained in a manner which prevents additional contributions of sus-
pended solids to stream flow and to runoff outside the permit area, to
the extent possible using the best technology currently available. Ap-
propriate sediment control measures for these diversions may include,
but not be limited to, maintenance of appropriate gradients, channel
lining, revegetation, roughness structures, and detention basins;
(4) no diversion shall be located as to increase the
potential for landslides. No diversion shall be constructed on existing
landslides, unless approved by the Commission;
(5) when no longer needed, each temporary diversion
shall be removed and the affected land regraded, topsoiled, and
r vegetated in accordance with §§12.337 and 12.338 of this title
(relating to Topsoil: Redistribution, and to Topsoil: Nutrients
and Soil Amendments), with §§12.384 through 12.389 of this
title (relating to Backfilling and Grading: General Requirements,
to Backfilling and Grading: General Grading Requirements, to
Backfilling and Grading: Covering Coal and Acid- and Toxic-
Forming Materials, to Backfilling and Grading: Thin Overburden,
to Backfilling and Grading: Thick Overburden, and to Regrading or
Stabilizing Rills and Gullies), and with §§12.390 through 12.393,
12.395, and 12.396 of this title (relating to Revegetation: General
Requirements, to Revegetation: Use of Introduced Species, to
Revegetation: Timing, to Revegetation: Mulching and Other Soil
Stabilizing Practices, to Revegetation: Standards for Success, and to
Revegetation: Tree and Shrub Stocking for Forest Land);
(6) all diversions shall be designed to minimize adverse
impacts to the hydrologic balance within the permit and adjacent
areas, to prevent material damage outside the permit area, and to
assure the safety of the public. Diversion design shall incorporate
the following:
(A) channel lining shall be designed using standard
engineering practices to pass safely the design velocities. Riprap
shall comply with the construction requirements of these regulations,
except for sand and gravel;
(B) freeboard shall be no less than 0.3 feet. Protection
shall be provided for transition of flows and for critical areas such
as swales and curves. Where the area protected is a critical area
as determined by the Commission, the design freeboard may be
increased;
(C) energy dissipators shall be installed when nec-
essary at discharge points, where diversions intersect with natural
streams and exit velocity of the diversion ditch flow is greater than
that of the receiving stream;
(D) excess excavated material not necessary for
diversion-channel geometry or regrading of the channel shall be
disposed of in accordance with §§12.363 through 12.366 of this
title (relating to Disposal of Excess Spoil: General Requirements, to
Disposal of Excess Spoil: Valley Fills, to Disposal of Excess Spoil:
Head-of-Hollow Fills, and to Disposal of Excess Spoil: Durable
rock Fills); and
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(E) topsoil shall be handled in compliance with
§§12.334 through 12.338 of this title (relating to Topsoil: General
Requirements, to Topsoil: Removal, to Topsoil: Storage, to Topsoil:
Redistribution, and to Topsoil: Nutrients and Soil Amendments);
and
(7) diversions shall not be constructed or operated to
divert water into underground mines without the approval of the
Commission under §12.353 of this title (relating to Hydrologic
Balance: Discharge of Water Into an Underground Mine).
§12.342. Hydrologic Balance: Stream-Channel Diversions.
(a) Flow from perennial and intermittent streams within the
permit area may be diverted, if the diversions:
(1) are approved by the Commission after making the
findings called for in §12.355(a) of this title (relating to Hydrologic
Balance: Stream Buffer Zones);
(2) comply with other requirements of this subchapter
(relating to Permanent Program Performance Standards);
(3) comply with local, state, and federal statutes and
regulations; and
(4) are approved by the Commission after making the
finding relating to stream buffer zones that the diversions will not
adversely affect the water quantity and quality of the streams and
any related environmental resources that may be directly impacted
within the buffer zones of the streams.
(b) When streamflow is allowed to be diverted, the stream-
channel diversion shall be designed, constructed, and removed, in
accordance with the following:
(1) the longitudinal profile of the stream, the channel, and
the floodplain shall be designed and constructed to remain stable
and to prevent, to the extent possible using the best technology
currently available, additional contributions of suspended solids to
streamflow or to runoff outside the permit area. These contributions
shall not be in excess of requirements of state or federal law. Erosion
control structures such as channel-lining structures, retention basins,
and artificial channel roughness structures shall be used in diversions
only when approved by the Commission as being necessary to control
erosion. These structures shall be approved for permanent diversions
only where they are stable and will require infrequent maintenance;
and
(2) the combination of channel, bank, and floodplain
configurations shall be adequate to pass safely the peak runoff of
a 10-year, 24-hour precipitation event for temporary diversions, a
100-year, 24-hour precipitation event for permanent diversions, or
larger events specified by the Commission. However, the capacity
of the channel itself should be at least equal to the capacity of the
unmodified stream channel immediately upstream and downstream of
the diversion.
(c) When no longer needed to achieve the purpose for which
they were authorized, all temporary stream-channel diversions shall
be removed and the affected land regraded and revegetated, in
accordance with §§12.337 and 12.338 of this title (relating to Topsoil:
Redistribution, and to Topsoil: Nutrients and Soil Amendments),
§§12.384 through 12.389 of this title (relating to Backfilling and
Grading: General Requirements, Backfilling and Grading: General
Grading Requirements, to Backfilling and Grading: Covering Coal
and Acid- and Toxic-Forming Materials, to Backfilling and Grading:
Thin Overburden, to Backfilling and Grading: Thick Overburden, and
to Regrading or Stabilizing Rills and Gullies), and §§12.390 through
12.393, 12.395, and 12.396 of this title (relating to Revegetation:
General Requirements, to Revegetation: Use of Introduced Species,
to Revegetation: Timing, to Revegetation: Mulching and Other
Stabilizing Practices, Revegetation: Standards for Success, and to
Revegetation: Tree and Shrub Stocking for Forest Land). At the
time diversions are removed, downstream water-treatment facilities
previously protected by the diversion shall be modified or removed to
prevent overtopping or failure of the facilities. This requirement shall
not relieve the person who conducts the surface mining activities from
maintenance of a water-treatment facility otherwise required under
§§12.330 through 12.341, this section, and §§12.343 through 12.403
of this title (relating to Permanent Program Performance Standards –
Surface Mining Activities) or the permit.
(d) When permanent diversions are constructed or stream
channels restored, after temporary diversions, the operator shall:
(1) restore, enhance where practicable, or maintain natural
riparian vegetation on the banks of the stream;
(2) establish or restore the stream to its natural meander-
ing shape of an environmentally acceptable gradient, as determined
by the Commission; and
(3) establish or restore the stream to a longitudinal profile
and cross section, including aquatic habitats (usually a pattern of
riffles, pools, and drops rather than uniform depth) that approximate
premining stream-channel characteristics.
(e) The design and construction of all stream-channel diver-
sions of perennial and intermittent streams shall be certified by a
qualified registered professional engineer as meeting the performance
standards of §§12.330 through 12.341, this section, and §§12.343
through 12.403 of this title (relating to Permanent Program Perfor-
mance Standards – Surface Mining Activities) and any design criteria
set by the Commission.
§12.343 Hydrologic Balance: Sediment Control Measures.
(a) Appropriate sediment control measures shall be designed,
constructed, and maintained using the best technology currently
available to:
(1) prevent, to the extent possible, additional contribu-
tions of sediment to streamflow or to runoff outside the permit area;
(2) meet the more stringent of applicable state or federal
effluent limitations; and
(3) minimize erosion to the extent possible.
(b) Sediment control measures include practices carried out
within and adjacent to the disturbed area. The sedimentation storage
capacity of practices in and downstream from the disturbed area
shall reflect the degree to which successful mining and reclamation
techniques are applied to reduce erosion and control sediment.
Sediment control measures consist of the utilization of proper mining
and reclamation methods and sediment control practices, singly or in
combination. Sediment control methods include but are not limited
to:
(1) disturbing the smallest practicable area at any one
time during the mining operation through progressive backfilling,
grading, and prompt revegetation as required in §12.390(b) of this
title (relating to Revegetation: General Requirements);
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(2) stabilizing the backfill material to promote a reduction
in the rate and volume of runoff, in accordance with the requirements
of §12.384 of this title (relating to Backfilling and Grading: General
Requirements);
(3) retaining sediment within disturbed areas;
(4) diverting runoff away from disturbed areas;
(5) diverting runoff using protected channels or pipes
through disturbed areas so as not to cause additional erosion;
(6) using straw dikes, riprap, check dams, mulches, vege-
tative sediment filters, dugout ponds, and other measures that reduce
overland-flow velocity, reduce runoff volume, or trap sediment; and
(7) treating with chemicals.
§12.344. Hydrologic Balance: Sedimentation Ponds.
(a) General requirements. Sedimentation ponds shall be used
individually or in series and shall:
(1) be designed, constructed and maintained to provide
adequate sediment storage volume;
(2) be designed, constructed, and maintained to provide
adequate detention time to allow the effluent from the ponds to meet
state and federal effluent limitations;
(3) be constructed before any disturbance of the undis-
turbed area to be drained into the pond;
(4) be designed, constructed, and maintained to provide
periodic sediment removal sufficient to maintain adequate volume for
the design event; and
(5) be located as near as possible to the disturbed area
and out of perennial streams, unless approved by the Commission.
(b) Sediment storage volume. Sedimentation ponds shall
provide a minimum sediment storage volume equal to:
(1) the accumulated sediment volume from the drainage
area to the pond for a minimum of 3 years. Sediment storage volume
shall be determined using the Universal Soil Loss Equation, gully
erosion rates, and the sediment delivery ratio converted to sediment
volume, using either the sediment density or other empirical methods
derived from regional sediment-pond studies if approved by the
Commission; or
(2) 0.1 acre-foot for each acre of disturbed area within
the upstream drainage area or a greater amount if required by the
Commission based upon sediment yield to the pond. The Commis-
sion may approve a sediment storage volume of not less than 0.035
acre-foot for each acre of disturbed area within the upstream drainage
area, if the person who conducts the surface mining activities demon-
strates that sediment removed by other sediment control measures is
equal to the reduction in sediment storage volume.
(c) Detention time. Sedimentation ponds shall provide the
required theoretical detention time for the water inflow or runoff
entering the pond from a 10-year, 24-hour precipitation event (design
event). "Theoretical detention time" is defined as the average time
that the design flow is detained in the pond; and is further defined
as the time difference between the centroid of the inflow hydrograph
and the centroid of the outflow hydrograph for the design event.
Runoff diverted under §§12.341 and 12.342 of this title (relating to
Hydrologic Balance: Diversions and Conveyance of Overland Flow
and Shallow Ground-Water Flow, and Ephemeral Streams, and to
Hydrologic Balance: Stream-Channel Diversions), away from the
disturbed drainage areas and not passed through the sedimentation
pond need not be considered in sedimentation pond design. In
determining the runoff volume, the characteristics of the mine site,
reclamation procedures, and onsite sediment control practices shall be
considered. Sedimentation ponds shall provide a theoretical detention
time of not less than twenty-four hours, or any higher amount required
by the Commission, except as provided under paragraphs (1), (2), or
(3) of this subsection.
(1) The Commission may approve a theoretical detention
time of not less than 10 hours, when the person who conducts the
surface mining activities demonstrates that:
(A) the improvement in sediment removal efficiency
is equivalent to the reduction in detention time as a result of pond
design. Improvements in pond design may include, but are not limited
to, pond configuration, in-flow and out-flow facility locations, baffles
to decrease in-flow velocity and short-circuiting, and surface areas;
and
(B) the pond effluent is shown to achieve and maintain
applicable effluent limitations.
(2) The Commission may approve a theoretical detention
time of not less than 10 hours when the person who conducts the
surface mining activities demonstrates that the size distribution or
the specific gravity of the suspended matter is such that applicable
effluent limitations are achieved and maintained.
(3) The Commission may approve a theoretical detention
time of less than 24 hours to any level of detention time, when the
person who conducts the surface mining activities demonstrates to
the Commission that the chemical treatment process to be used:
(A) will achieve and maintain the effluent limitations;
and
(B) is harmless to fish, wildlife, and related environ-
mental values.
(4) The calculated theoretical detention time and all
supporting documentation and drawings used to establish the required
detention times under subsection (c) of this section shall be included
in the permit application.
(d) Dewatering. The water storage resulting from inflow
shall be removed by a nonclogging dewatering device or a conduit
spillway approved by the Commission, and shall have a discharge
rate to achieve and maintain the required theoretical detention time.
The dewatering device shall not be located at a lower elevation than
the maximum sediment storage volume.
(e) Each person who conducts surface mining activities shall
design, construct, and maintain sedimentation ponds to prevent short-
circuiting to the extent possible.
(f) The design, construction, and maintenance of a sedimen-
tation pond or other sediment control measures in accordance with
this section shall not relieve the person from compliance with appli-
cable effluent limitations as contained in §12.340 of this title (relating
to Hydrologic Balance: Water-Quality Standards and Effluent Limi-
tations).
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(g) There shall be no out-flow through the emergency spill-
way during the passage of runoff resulting from the 10-year, 24-hour
precipitation event or lesser events through the sedimentation pond.
(h) Sediment shall be removed from sedimentation ponds
when the volume of sediment accumulates to 60% of the design
sediment storage volume. With the approval of the Commission,
additional permanent storage may be provided for sediment and/or
water above that required for the design sediment storage. Upon
the approval of the Commission for those cases where additional
permanent storage is provided above that required for sediment under
subsection (b) of this section, sediment removal may be delayed until
the remaining volume of permanent storage has decreased to 40% of
the total sediment-storage volume provided the theoretical detention
time is maintained.
(i) An appropriate combination of principal and emergency
spillways shall be provided to safely discharge the runoff from a
25-year, 24-hour precipitation event, or larger event specified by the
Commission. The elevation of the crest of the emergency spillway
shall be a minimum of 1.0 foot above the crest of the principal
spillway. Emergency spillway grades and allowable velocities shall
be approved by the Commission.
(j) The minimum elevation at the top of the settled embank-
ment shall be 1.0 foot above the water surface in the pond with the
emergency spillway flowing at design depth. For embankments sub-
ject to settlement, this 1.0 foot minimum elevation requirement shall
apply at all times, including the period after settlement.
(k) The constructed height of the dam shall be increased a
minimum of 5% over the design height to allow for settlement, unless
it has been demonstrated to the Commission that the material used
and the design will ensure against all settlement.
(l) The minimum top width of the embankment shall not
be less than the quotient of (H + 35)/5, where H is the height, in
feet, of the embankment as measured from the upstream toe of the
embankment.
(m) The combined upstream and downstream side slopes of
the settled embankment shall not be less than 5h:1v, with neither
slope steeper than 2h:1v. Slopes shall be designed to be stable in all
cases, even if flatter side slopes are required.
(n) The embankment foundation area shall be cleared of all
organic matter, all surfaces sloped to no steeper than 1h:1v, and the
entire foundation surface scarified.
(o) The fill material shall be free of sod, large roots, other
large vegetative matter, and frozen soil, and in no case shall coal-
processing waste be used.
(p) The placing and spreading of fill material shall be
started at the lowest point of the foundation. The fill shall be
brought up in horizontal layers of such thickness as is required to
facilitate compaction and meet the design requirements of this section.
Compaction shall be conducted as specified in the design approved
by the Commission.
(q) If a sedimentation pond has an embankment that is more
than 20 feet in height, as measured from the upstream toe of the
embankment to the crest of the emergency spillway, or has a storage
volume of 20 acre-feet or more, the following additional requirements
shall be met:
(1) an appropriate combination of principal and emer-
gency spillways shall be provided to discharge safely the runoff re-
sulting from a 100-year, 24-hour precipitation event, or a larger event
specified by the Commission;
(2) the embankment shall be designed and constructed
with a static safety factor of at least 1.5, or a higher safety factor
as designated by the Commission to ensure stability;
(3) appropriate barriers shall be provided to control seep-
age along conduits that extend through the embankment; and
(4) the criteria of the Mine Safety and Health Adminis-
tration as published in 30 CFR 77.216 shall be met.
(r) Each pond shall be designed and inspected during con-
struction under the supervision of, and certified after construction by,
a registered professional engineer.
(s) The entire embankment including the surrounding areas
disturbed by construction shall be stabilized with respect to erosion by
a vegetative cover or other means immediately after the embankment
is completed. The active upstream face of the embankment where
water will be impounded may be riprapped or otherwise stabilized.
Areas in which the vegetation is not successful or where rills and
gullies develop shall be repaired and revegetated in accordance with
§12.389 of this title (relating to Regrading or Stabilizing Rills and
Gullies).
(t) All ponds, including those not meeting the size or other
criteria of 30 CFR 77.216(a) shall be examined for structural
weakness, erosion, and other hazardous conditions, and reports and
modifications shall be made to the Commission, in accordance with
30 CFR 77.216-3. With the approval of the Commission, dams not
meeting these criteria (30 CFR 77.216(a)) shall be examined four
times per year.
(u) Sedimentation ponds shall not be removed until the dis-
turbed area has been restored, and the vegetation requirements of
§§12.390 through 12.393, 12.395, and 12.396 of this title (relating to
Revegetation: General Requirements, to Revegetation: Use of Intro-
duced Species, to Revegetation: Timing, to Revegetation: Mulching
and Other Stabilizing Practices, Revegetation: Standards for Suc-
cess, and to Revegetation: Tree and Shrub Stocking for Forest Land)
are met and the drainage entering the pond has met the applicable
state and federal water-quality requirements for the receiving stream.
When the sedimentation pond is removed, the affected land shall be
regraded and revegetated in accordance with §12.383 through 12.389
of this title (relating to Contemporaneous Reclamation, to Backfill-
ing and Grading: General Requirements, Backfilling and Grading:
General Grading Requirements, to Backfilling and Grading: Cov-
ering Coal and Acid- and Toxic-Forming Materials, to Backfilling
and Grading: Thin Overburden, to Backfilling and Grading: Thick
Overburden, and to Regrading or Stabilizing Rills and Gullies), and
with §§12.390 through 12.393, 12.395, and 12.396 of this title (re-
lating to Revegetation: General Requirements, to Revegetation: Use
of Introduced Species, to Revegetation: Timing, to Revegetation:
Mulching and Other Stabilizing Practices, Revegetation: Standards
for Success, and to Revegetation: Tree and Shrub Stocking for For-
est Land), unless the pond has been approved by the Commission for
retention as being compatible with the approved postmining land use
under §12.399 of this title (relating to Postmining Land Use). If the
Commission approves retention, the sedimentation pond shall meet
all the requirements for permanent impoundments of §§12.347 and
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12.354 of this title (relating to Hydrologic Balance: Permanent and
Temporary Impoundments, and to Hydrologic Balance: Postmining
Rehabilitation of Sedimentation Ponds, Diversions, Impoundments,
and Treatment Facilities).
§12.345. Hydrologic Balance: Discharge Structures.
Drainage from sedimentation ponds, permanent and temporary im-
poundments, coal processing waste dams and embankments, and di-
versions shall be controlled by energy dissipators, riprap channels,
and other devices, where necessary, to reduce erosion, to prevent
deepening or enlargement of stream channels, and to minimize dis-
turbance of the hydrologic balance. Discharge structures shall be
designed according to standard engineering-design procedures.
§12.346. Hydrologic Balance: Acid-Forming and Toxic-Forming
Spoil.
Drainage from acid-forming and toxic-forming spoil into ground and
surface waters shall be avoided by:
(1) identifying, burying, and treating where necessary,
spoil which, in the judgment of the Commission, may be detrimental
to vegetation or may adversely affect water quality if not treated or
buried;
(2) preventing water from coming into contact with acid-
forming and toxic-forming spoil in accordance with §12.386 of this
title (relating to Backfilling and Grading: Covering Coal and Acid-
and Toxic-Forming Materials), and other measures as required by the
Commission; and
(3) burying or otherwise treating all acid-forming or toxic-
forming spoil within 30 days after it is first exposed on the mine site,
or within a lesser period required by the Commission. Temporary
storage of the spoil may be approved by the Commission upon
a finding that burial or treatment within 30 days is not feasible
and will not result in any material risk of water pollution or other
environmental damage. Storage shall be limited to the period until
burial or treatment first becomes feasible. Acid-forming or toxic-
forming spoil to be stored shall be placed on impermeable material
and protected from erosion and contact with surface water.
§12.347. Hydrologic Balance: Permanent and Temporary Im-
poundments.
(a) The requirements of this subsection apply to both tempo-
rary and permanent impoundments.
(1) Impoundments meeting the criteria of 30 CFR
77.216(a) shall also be submitted to the Commission as part of the
permit application.
(2) The design of impoundments shall be certified in ac-
cordance with this chapter (relating to Coal Mining Regulations) as
designed to meet the requirements of §§12.330 through 12.346, this
section, and §§12.348 through 12.403 of this title (relating to Perma-
nent Program Performance Standards – Surface Mining Activities)
using current, prudent, engineering practices and any design criteria
established by the Commission. The qualified, registered professional
engineer or other qualified professional specialist shall be experienced
in the design and construction of impoundments.
(3) Impoundments shall have adequate freeboard to resist
overtopping by waves and sudden increases in storage volume.
(b) Permanent impoundments are prohibited unless autho-
rized by the Commission, upon the basis of the following demon-
stration:
(1) the quality of the impounded water shall be suitable
on a permanent basis for its intended use and, after reclamation,
will meet applicable state and federal water-quality standards, and
discharges of water from the impoundment shall meet applicable
effluent limitations and will not degrade the quality of receiving
waters below applicable state and federal water-quality standards;
(2) the level of water shall be sufficiently stable to support
the intended use;
(3) adequate safety and access to the impounded water
shall be provided for proposed water users;
(4) water impoundments shall not result in the diminution
of the quality or quantity of water used by adjacent or surrounding
landowners for agricultural, industrial, recreational, or domestic uses;
(5) the design, construction, and maintenance of struc-
tures shall achieve the minimum design requirements applicable to
structures constructed and maintained under the Watershed Protec-
tion and Flood Prevention Act, Pub. L. 83-566 (16 U.S.C. 1006).
Requirements for impoundments that meet the size or other criteria
of the Mine Safety and Health Administration, 30 CFR 77.216(a),
are contained in U.S. Natural Resources Conservation Service Tech-
nical Release Number 60, Earth Dams and Reservoirs, June 1976.
Requirements for impoundments that do not meet the size or other
criteria contained in 30 CFR 77.216(a) are contained in U.S. Natural
Resources Conservation Service Practice Standard 378, Ponds, Octo-
ber 1978. Technical Release No. 60 and Practice Standard 378 are
on file and available for inspection at the office of the Commission,
1701 N. Congress Avenue, Austin, Texas;
(6) the size of the impoundment is adequate for its
intended purposes;
(7) the impoundment will be suitable for the approved
postmining land use; and
(8) the design precipitation event for the spillways for
a permanent impoundment will be a 50-year, six-hour precipitation
event, or such larger event as the Commission may require.
(c) Temporary impoundments of water in which the water
is impounded by a dam shall meet the requirements of §§12.344(e)
through (u) of this title (relating to Hydrologic Balance: Sedimenta-
tion Ponds).
(d) Excavations that will impound water during or after the
mining operation shall have perimeter slopes that are stable and
shall not be steeper than 1h:2v. Where surface runoff enters the
impoundment area, the side slope shall be protected against erosion.
(e) Slope protection shall be provided to protect against
surface erosion at the site and to protect against sudden drawdown.
Sediment control measures shall be required where necessary to
reduce the sediment leaving the site.
(f) All embankments of temporary and permanent impound-
ments, and the surrounding areas and diversion ditches disturbed
or created by construction, shall be graded, fertilized, seeded, and
mulched to comply with the requirements of §§12.390 through
12.393, 12.395, and 12.396 of this title (relating to Revegetation:
General Requirements, to Revegetation: Use of Introduced Species,
to Revegetation: Timing, to Revegetation: Mulching and Other Stabi-
lizing Practices, Revegetation: Standards for Success, and to Reveg-
etation: Tree and Shrub Stocking for Forest Land) immediately after
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the embankment is completed, provided that the active, upstream
face of the embankment where water will be impounded may be
riprapped or otherwise stabilized. Areas in which the vegetation is
not successful or where rills and gullies develop shall be repaired and
revegetated to comply with the requirements of §12.389 of this title
(relating to Regrading or Stabilizing Rills and Gullies), and §§12.390
through 12.393, 12.395, and 12.396 of this title (relating to Reveg-
etation: General Requirements, to Revegetation: Use of Introduced
Species, to Revegetation: Timing, to Revegetation: Mulching and
Other Stabilizing Practices, Revegetation: Standards for Success, and
to Revegetation: Tree and Shrub Stocking for Forest Land).
(g) All dams and embankments meeting the size or other
criteria of 30 CFR 77.216(a) shall be routinely inspected by a qualified
registered professional engineer, or by someone who is a qualified
professional specialist under the supervision of a qualified registered
professional engineer. The professional engineer or specialist shall
be experienced in the construction of impoundments.
(h) All dams and embankments shall be routinely maintained
during the mining operations. Vegetative growth shall be cut where
necessary to facilitate inspection and repairs. Ditches and spillways
shall be cleaned. Any combustible material present on the surface,
other than material such as mulch or dry vegetation used for surface
stability, shall be removed and all other appropriate maintenance
procedures followed.
(i) All dams and embankments that meet or exceed the
size or other criteria of 30 CFR 77.216(a) shall be certified to
the Commission by a qualified registered professional engineer,
immediately after construction and annually thereafter, as having been
constructed and/or maintained to comply with the requirements of this
section. All dams and embankments that do not meet the size or other
criteria of 30 CFR 77.216(a) shall be certified by either a qualified
registered professional engineer or a registered land surveyor, except
that all coal processing waste dams and embankments covered by
§§12.376 through 12.378 of this title (relating to Coal Processing
Waste: Dams and Embankments: General Requirements, to Coal
Processing Waste: Dams and Embankments: Site Preparation, and
to Coal Processing Waste: Dams and Embankments: Design and
Construction) shall be certified by a qualified registered professional
engineer. Certification reports shall include statements on:
(1) existing and required monitoring procedures and in-
strumentation;
(2) the design depth and elevation of any impounded wa-
ters at the time of the initial certification report or the average and
maximum depths and elevations of any impounded waters over the
past year for the annual certification reports;
(3) existing storage capacity of the dam or embankment;
(4) any fires occurring in the construction material up to
the date of the initial certification or over the past year for the annual
certification reports; and
(5) any other aspects of the dam or embankment affecting
stability.
(j) Plans for any enlargement, reduction in size, reconstruc-
tion, or other modification of dams or impoundments shall be sub-
mitted to the Commission and shall comply with the requirements of
this section. Except where a modification is required to eliminate an
emergency condition constituting a hazard to public health, safety,
or the environment, the Commission shall approve the plans before
modification begins.
(k) If any examination or inspection discloses that a potential
hazard exists, the person who examined the impoundment shall
promptly inform the Commission of the finding and of the emergency
procedures formulated for public protection and remedial action.
If adequate procedures cannot be formulated or implemented, the
Commission shall be notified immediately. The Commission shall
then notify the appropriate agencies that other emergency procedures
are required to protect the public.
§12.348. Hydrologic Balance: Ground-Water Protection.
(a) Backfilled materials shall be placed so as to minimize
contamination of ground-water systems with acid, toxic, or otherwise
harmful mine drainage, to minimize adverse effects of mining
on ground-water systems outside the permit area, and to support
approved postmining land uses.
(b) To control the effects of mine drainage, pits, cuts, and
other mine excavation or disturbances shall be located, designed,
constructed, and utilized in such a manner as to prevent or control
discharge of acid, toxic, or otherwise harmful mine-drainage waters
into ground-water systems and to prevent adverse impacts on such
ground-water systems or on approved postmining land uses.
§12.349. Hydrologic Balance: Protection of Ground-Water
Recharge Capacity.
Surface mining activities shall be conducted in a manner that
facilitates reclamation which will restore approximate premining
recharge capacity, through restoration of the capability of the
reclaimed areas as a whole, excluding coal processing waste and
underground development waste disposal areas and fills, to transmit
water to the ground-water system. The recharge capacity shall be
restored to a condition which:
(1) supports the approved postmining land use;
(2) minimizes disturbances to the prevailing hydrologic
balance in the mine plan area and in adjacent areas; and
(3) provides a rate of recharge that approximates the
premining recharge rate.
§12.350. Hydrologic Balance: Surface and Ground-Water Moni-
toring.
(a) Ground water.
(1) Ground-water levels, infiltration rates, subsurface flow
and storage characteristics, and the quality of ground water shall be
monitored in a manner approved by the Commission, to determine
the effects of surface mining activities on the recharge capacity of
reclaimed lands and on the quantity and quality of water in ground-
water systems in the mine plan and adjacent areas.
(2) When surface mining activities may affect the ground-
water systems which serve as aquifers which significantly ensure
the hydrologic balance of water-use on or off the mine plan area,
ground-water levels and ground-water quality shall be periodically
monitored. Monitoring shall include measurements from a sufficient
number of wells and mineralogical and chemical analyses of aquifer,
overburden, and spoil that are adequate to reflect changes in ground-
water quantity and quality resulting from those activities. Monitoring
shall be adequate to plan for modification of surface mining activities,
if necessary, to minimize disturbance of the prevailing hydrologic
balance.
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(3) As specified and approved by the Commission, the
person who conducts surface mining activities shall conduct addi-
tional hydrologic tests, including drilling, infiltration tests, and aquifer
tests and shall submit the results to the Commission, to demonstrate
compliance with §§12.348 and 12.349 of this title (relating to Hydro-
logic Balance: Ground-Water Protection, and to Hydrologic Balance:
Protection of Ground-Water Recharge Capacity) and this section.
(4) Ground-water monitoring data shall be submitted in
quarterly reports to the Commission or more frequently as prescribed
by the Commission. Monitoring reports shall include analytical
results from each sample taken during the reporting period. When the
analysis of any ground-water sample indicates noncompliance with
the permit conditions, then the operator shall promptly notify the
Commission and immediately take the actions provided for in this
chapter (relating to Coal Mining Regulations).
(b) Surface water.
(1) Surface-water monitoring shall be conducted in accor-
dance with the monitoring program submitted under §12.146(a)(9)
of this title (relating to Reclamation Plan: Protection of Hydrologic
Balance) and approved by the Commission. The Commission shall
determine the nature of data, frequency of collection, and reporting
requirements. Monitoring shall:
(A) be adequate to measure accurately and record
water quantity and quality of the discharges from the permit area;
(B) in all cases in which analytical results of the
sample collections indicate noncompliance with a permit condition or
applicable standard has occurred, result in the person who conducts
the surface mining activities notifying the Commission within 5 days.
Where a National Pollutant Discharge Elimination System (NPDES)
permit effluent limitation noncompliance has occurred, the person
who conducts surface mining activities shall forward the analytic
results concurrently with the written notice of noncompliance; and
(C) result in quarterly reports to the Commission, to
include analytical results from each sample taken during the quarter.
Any sample results which indicate a permit violation will be reported
immediately to the Commission. In those cases where the discharge
for which water monitoring reports are required is also subject to
regulation by a NPDES permit issued under the Clean Water Act
of 1977 (30 U.S.C. 1251-1378) and where such permit includes
provisions for equivalent reporting requirements and requires filing
of the water monitoring reports within 90 days or less of sample
collection, the following alternative procedure shall be used. The
person who conducts the surface mining activities shall submit to the
Commission on the same time schedule as required by the NPDES
permit or within 90 days following sample collection, whichever is
earlier, either:
(i) a copy of the completed reporting form filed to
meet NPDES permit requirements; or
(ii) a letter identifying the state or federal govern-
ment official with whom the reporting form was filed to meet NPDES
permit requirements and the date of filing.
(2) After disturbed areas have been regraded and sta-
bilized according to §§12.330 through 12.349, this section, and
§§12.351 through 12.403 of this title (relating to Permanent Program
Performance Standards – Surface Mining Activities), the person who
conducts surface mining activities shall monitor surface-water flow
and quality. Data from this monitoring may be used to demonstrate
that the quality and quantity of runoff without treatment is consistent
with the requirements of §§12.330 through 12.349, this section, and
§§12.351 through 12.403 of this title (relating to Permanent Program
Performance Standards – Surface Mining Activities) to minimize dis-
turbance to the prevailing hydrologic balance and attain the approved
postmining land use. These data may also provide a basis for approval
by the Commission for removal of water-quality or flow-control sys-
tems.
(3) Equipment, structures, and other devices necessary to
measure and sample accurately the quality and quantity of surface-
water discharges from the disturbed area shall be properly installed,
maintained, and operated and shall be removed when no longer
required.
§12.351. Hydrologic Balance: Transfer of Wells.
(a) An exploratory or monitoring well may only be trans-
ferred by the person who conducts surface mining activities for fur-
ther use as a water well with the prior approval of the Commission.
That person and the surface owner of the lands where the well is
located shall jointly submit a written request to the Commission for
that approval.
(b) Upon an approved transfer of a well, the transferee shall:
(1) assume primary liability for damages to persons or
property from the well;
(2) plug the well when necessary, but in no case later than
abandonment of the well; and
(3) assume primary responsibility for compliance with
§§12.331 through 12.333 of this title (relating to Casing and Sealing
of Drilled Holes: General Requirements, to Casing and Sealing of
Drilled Holes: Temporary, and to Casing and Sealing of Drilled
Holes: Permanent) with respect to the well.
(c) Upon an approved transfer of a well, the transferor shall
be secondarily liable for the transferee’s obligations under subsection
(b) of this section, until release of the bond or other equivalent
guarantee required by Subchapter J of this chapter (relating to
Bond and Insurance Requirements for Surface Coal Mining and
Reclamation Operations) for the area in which the well is located.
§12.352. Hydrologic Balance: Water Rights and Replacement.
Any person who conducts surface mining activities shall replace the
water supply of an owner of interest in real property who obtains
all or part of his or her supply of water for domestic, agricultural,
industrial, or other legitimate use from an underground or surface
source, where the water supply has been affected by contamination,
diminution, or interruption proximately resulting from the surface
mining activities.
§12.353. Hydrologic Balance: Discharge of Water into an Under-
ground Mine.
Surface water shall not be diverted or otherwise discharged into
underground mine workings, unless the person who conducts the
surface mining activities demonstrates to the Commission that the
discharge will:
(1) abate water pollution or otherwise eliminate public
hazards resulting from surface mining activities;
(2) be discharged as a controlled flow, meeting the efflu-
ent limitations referenced in §12.340 of this title (relating to Hydro-
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logic Balance: Water-Quality Standards and Effluent Limitations) for
pH and total suspended solids, except that the pH and total suspended
solid limitations may be exceeded, if approved by the Commission,
and the discharge is limited to:
(A) coal processing waste;
(B) fly ash from a coal-fired facility;
(C) sludge from an acid mine drainage treatment
facility;
(D) flue-gas desulfurization sludge;
(E) inert materials used for stabilizing underground
mines; or
(F) underground mine development wastes;
(3) in any event not cause, result in, or contribute to a
violation of applicable water-quality standards or effluent limitations
due to discharge from underground mines to surface waters;
(4) minimize disturbance to the hydrologic balance of the
permit area, prevent material damage outside the permit area, and
otherwise eliminate public hazards resulting from surface mining
activities; and
(5) meet with the approval of the Mine Safety and Health
Administration.
§12.354. Hydrologic Balance: Postmining Rehabilitation of Sedi-
mentation Ponds, Diversions, Impoundments, and Treatment Facili-
ties.
Before abandoning the permit area, the person who conducts the
surface mining activities shall renovate all permanent sedimentation
ponds, diversions, impoundments, and treatment facilities to meet
criteria specified in the detailed design plans for the permanent
structures and impoundments.
§12.355 Hydrologic Balance: Stream Buffer Zones.
(a) No land within 100 feet of a perennial stream or a stream
with a biological community determined according to subsection
(c) of this section shall be disturbed by surface mining activities,
except in accordance with §§12.341 and 12.342 of this title (relating
to Hydrologic Balance: Divergence and Conveyance of Overland
Flow and Shallow Ground-Water Flow, and Ephemeral Streams,
and to Hydrologic Balance: Stream-Channel Diversions), unless the
Commission specifically authorizes surface mining activities closer
to or through such a stream upon finding:
(1) that the original stream channel will be restored; and
(2) during and after mining, the water quantity and quality
from the stream section within 100 feet of the surface mining
activities shall not be adversely affected.
(b) The area not to be disturbed shall be designated a buffer
zone and marked as specified in §12.330 of this title (relating to Signs
and Markers).
(c) A stream with a biological community shall be deter-
mined by the existence in the stream at any time of an assemblage of
two or more species of arthropods or molluscan animals which are:
(1) adapted to flowing water for all or part of their life
cycle;
(2) dependent upon a flowing-water habitat;
(3) reproducing or can reasonably be expected to repro-
duce in the water body where they are found; and
(4) longer than 2 millimeters at some stage of the part of
their life cycle spent in the flowing-water habitat.
§12.356. Coal Recovery.
Surface mining activities shall be conducted so as to maximize the
utilization and conservation of the coal, while utilizing the best
appropriate technology currently available to maintain environmental
integrity, so that reaffecting the land in the future through surface
coal mining operations is minimized.
§12.357. Use of Explosives: General Requirements.
(a) Each operator shall comply with all applicable state and
federal laws in the use of explosives.
(b) Blasts that use more than 5 pounds of explosive or
blasting agent shall be conducted according to the schedule required
by §12.359 of this title (relating to Use of Explosives: Blasting
Schedule).
(c) All blasting operations shall be conducted by experienced,
trained, and competent persons who understand the hazards involved.
Each person responsible for blasting operations shall possess a valid
certification as required by §§12.700 through 12.710 of this title
(relating to Training, Examination, and Certification of Blasters) and:
(1) be familiar with the blasting plan and site-specific
performance standards; and
(2) give direction and on-the-job training to persons who
are not certified and who are assigned to the blasting crew to assist
in the use of explosives.
(d) Blast-design requirements shall include the following:
(1) the operator shall submit to the Commission an
anticipated blast design if blasting operations will be conducted
within:
(A) 1,000 feet of any building used as a dwelling,
public building, school, church, or community or institutional
building outside the permit area; or
(B) 500 feet of an active or abandoned underground
mine;
(2) the blast design may be presented as part of a
permit application or at a time, before the blast, approved by the
Commission;
(3) the blast design shall contain sketches of the drill
patterns, delay periods, and decking and shall indicate the type and
amount of explosives to be used, critical dimensions, and the location
and general description of structures to be protected, as well as a
discussion of design factors to be used, which protect the public and
meet the applicable airblast, flyrock and ground-vibration standards
in §12.360 of this title (relating to Use of Explosives: Control of
Adverse Effects);
(4) the blast design shall be prepared and signed by a
certified blaster; and
(5) the Commission may require changes to the design
submitted.
§12.358. Use of Explosives: Pre-blasting Survey.
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(a) At least 30 days before initiation of a blasting program,
the operator shall notify, in writing, all residents or owners of
dwellings or other structures located within 1/2 mile of the blasting
site regarding how to request a pre-blasting survey. The request shall
be made, in writing, directly to the operator or to the Commission
who shall promptly notify the operator. The operator shall promptly
conduct a pre-blasting survey of the dwelling or structure and
promptly submit a report of the survey to the Commission and to
the person requesting the survey. If a structure is renovated or
modified subsequent to a pre-blast survey, then upon request a survey
of such additions and renovations shall be performed by the operator
in accordance with this section.
(b) The operator shall determine the condition of the dwelling
or structure and shall document any pre-blasting damage and other
physical factors that could reasonably be affected by the blasting. As-
sessments of structures such as pipelines, pipes, cables, transmission
lines, cisterns, and wells and other water systems may be limited to
surface conditions and other readily available data. Special attention
shall be given to the pre-blasting condition of wells and other water
systems used for human, animal, or agricultural purposes and to the
quantity and quality of the water.
(c) A written report of the survey shall be prepared and
signed by the person who conducted the survey. The report may
include recommendations of any special conditions or proposed
adjustments to the blasting procedure which should be incorporated
into the blasting plan to prevent damage. Copies of the report shall
be promptly provided to the person requesting the survey and to
the Commission. If the person requesting the survey disagrees with
the results of the survey, he or she may notify, in writing, both the
operator and the Commission of the specific areas of disagreement.
(d) Any pre-blasting surveys requested before the 10th day
before the planned initiation of blasting shall be completed by the
operator before the initiation of blasting.
§12.359. Use of Explosives: Blasting Schedule.
(a) Blasting schedule publication.
(1) Each operator shall publish a blasting schedule at least
10 days, but not more than 20 days, before beginning a blasting
program in which blasts that use more than 5 pounds of explosive or
blasting agent are detonated. The blasting schedule shall be published
in a newspaper of general circulation in the locality of the blasting
site.
(2) Copies of the schedule shall be distributed by mail
to local governments and public utilities and by mail or delivered to
each residence within 1/2 mile of the proposed blasting site described
in the schedule.
(3) The operator shall republish and redistribute the
schedule at least every 12 months.
(b) Blasting schedule contents.
(1) A blasting schedule shall not be so general as to cover
the entire permit area or all working hours, but shall identify as
accurately as possible the location of the blasting sites and the time
periods when blasting will occur.
(2) The blasting schedule shall contain at a minimum:
(A) name, address, and telephone number of the
operator;
(B) identification of the specific areas in which blast-
ing will take place;
(C) dates and time periods when explosives are to be
detonated;
(D) methods to be used to control access to the blasting
area;
(E) types and patterns of audible warnings and all-
clear signals to be used before and after blasting; and
(F) a description of unavoidable hazardous situations
referred to in §12.360(b) of this title (relating to Use of Explosives:
Control of Adverse Effects) which have been approved by the
Commission for blasting at times other than those described in the
schedule.
(c) Public notice of changes to blasting schedule.
(1) Before blasting in areas or at times not in a previous
schedule, the operator shall prepare a revised blasting schedule
according to the procedures in subsections (a) and (b) of this section.
Where notice has previously been mailed to the owner or residents
under subsection (a)(2) of this section with advice on requesting a
pre-blast survey, the notice of change need not include information
regarding pre-blast surveys.
(2) If there is a substantial pattern of non-adherence to
the published blasting schedule as evidenced by the absence of
blasting during scheduled periods, the Commission may require that
the operator prepare a revised blasting schedule according to the
procedures in subsection (c)(1) of this section.
§12.360. Use of Explosives: Control of Adverse Effects.
(a) General requirements.
(1) Blasting shall be conducted in a manner that will
prevent injury to persons, damage to public or private property outside
the permit area, adverse impacts on any underground mine, and
change in the course, channel, or availability of ground or surface
waters outside the permit area.
(2) Except where lesser distances are approved by the
Commission based upon a pre-blasting survey, seismic investigation,
or other appropriate investigation, blasting shall not be conducted
within:
(A) 1,000 feet of any building used as a dwelling,
school, church, hospital, or nursing facility; and
(B) 500 feet of facilities including, but not limited to,
isposal wells, petroleum or gas-storage facilities, fluid-transmission
pipelines, gas or oil-collection lines, or water and sewage lines.
(b) Scheduled blasting. All blasting shall be conducted
between sunrise and sunset, unless otherwise approved by the
Commission upon a showing by the operator that the public will
be protected from adverse noise and other impacts.
(1) The Commission may limit the area covered, timing
and sequence of blasting as listed in the blasting schedule if such
limitations are reasonable and necessary in order to protect the public
health, safety or welfare.
(2) Blasting may be conducted between sunset and sunrise
if:
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(A) a blast that has been prepared during the afternoon
must be delayed due to the occurrence of an unavoidable hazardous
condition and cannot be delayed until the next day because a potential
safety hazard could result that cannot be adequately mitigated;
(B) in addition to the required warning signals, oral
notices are provided to persons within 1/2 mile of the blasting site;
and
(C) a complete written report of blasting at night is
filed by the operator with the Commission not later than three days
after the night blasting. The report shall include a description in
detail of the reasons for the delay in blasting including why the
blast could not be held over to the next day, when the blast was
actually conducted, the warning notices given, and a copy of the blast
report required by §12.362 of this title (relating to Use of Explosives:
Records of Blasting Operations).
(c) Unscheduled blasting. Unscheduled blasting may be
conducted only where public or operator health and safety so require,
and for emergency blasting actions. The operator shall use audible
signals to notify residents within 1/2 mile of the blasting site prior
to conducting unscheduled blasting, and shall document the reason
for the unscheduled blasting in accordance with §12.362 of this title
(relating to Use of Explosives: Records of Blasting Operations).
(d) Warnings. All blasting shall require blasting signs,
warnings, and access control.
(1) Blasting signs shall meet the specifications of §12.330
of this title (relating to Signs and Markers). The operator shall:
(A) conspicuously place signs reading, "Blasting
Area", along the edge of any blasting area that comes within 100
feet of any public road right-of-way, and at the point where any
other road provides access to the blasting area; and
(B) conspicuously place at all entrances to the permit
area from public roads or highways, signs reading, "Warning!
Explosives in Use". The signs shall clearly list and describe the
meaning of the audible blast warning and all-clear signals that are in
use, and shall explain the marking of the blasting areas and charged
holes awaiting firing within the permit area.
(2) Warning and all-clear signals of different character or
pattern that are audible within a range of 1/2 mile from the blasting
site shall be given. The operator shall notify each person within the
permit area and each person who resides or regularly works within
1/2 mile of the permit area regarding the meaning of the signals in
the blasting schedule.
(e) Access control. Access to the blasting area shall be
controlled to prevent the presence of livestock or unauthorized
persons during blasting and until an authorized representative of the
operator has reasonably determined that:
(1) no unusual hazards, such as imminent slides or
undetonated charges, exist; and




(A) Airblast shall not exceed the maximum limits
specified below at the location of any dwelling, public building,
school, church, or community or institutional building outside the
permit area, except as provided in subsection (i) of this section.
Figure: 16 TAC 12.360(f)(1)(A)
(B) In all cases except the C-weighted, slow-response,
the measuring systems used shall have a flat frequency response of
at least 200 Hz at the upper end. The C-weighted shall be measured
with a Type 1 sound-level meter that meets the standard American
National Standards Institute (ANSI) S1.4-1971 specifications. ANSI
S1.4-1971 is on file and available for inspection at the offices of the
Commission, 170l N. Congress Avenue, Austin, Texas.
(C) If necessary to prevent damage, the Commission
hall specify lower maximum allowable airblast levels than those of
subparagraph (A) of this paragraph for use in the vicinity of a specific
blasting operation.
(2) Monitoring.
(A) The operator shall conduct periodic monitoring to
ensure compliance with the airblast standards. The Commission may
require airblast measurement of any or all blasts, and may specify
the locations at which the measurements are to be taken.
(B) The measuring systems shall have an upper-end
flat frequency response of at least 200 Hz.
(g) Flyrock. Flyrock traveling in the air or along the ground
shall not be cast from the blasting site:
(1) more than one half the distance to the nearest dwelling
or other occupied structure;
(2) beyond the area of control required under subsection
(e) of this section; or
(3) beyond the permit boundary.
(h) Ground vibration.
(1) General. In all blasting operations, except as other-
wise authorized in subsection (e) of this section, the maximum ground
vibration shall not exceed the values approved in the blasting plan
required under §12.141 of this title (relating to Operation Plan: Blast-
ing). The maximum ground vibration for protected structures listed in
subsection (d)(2)(A) of this section shall be established in accordance
with the maximum peak-particle-velocity limits of subsection (d)(2)
of this section, the scaled-distance equation of subsection (d)(3) of
this section, the blasting-level chart of subsection (d)(4) of this sec-
tion, or by the Commission under subsection (d)(5) of this section.
All structures in the vicinity of the blasting area, not listed in sub-
section (d)(2)(A) of this section, such as water towers, pipelines and
other utilities, tunnels, dams, impoundments, and underground mines,
shall be protected from damage by establishment of a maximum al-
lowable limit on ground vibration, submitted by the operator in the
blasting plan and approved by the Commission.
(2) Maximum peak particle velocity.
(A) The maximum ground vibration shall not exceed
the following limits at the location of any dwelling, public building,
school, church, or community or institutional building outside the
permit area:
Figure: 16 TAC 12.360(h)(2)(A)
(B) A seismographic record shall be provided for each
blast.
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(3) Scaled-distance equation.
(A) An operator may use the scaled-distance equation,
W = (D/Ds)2, to determine the allowable charge weight of explosives
to be detonated in any 8-millisecond period, without seismic moni-
toring; where W = the maximum weight of explosives, in pounds; D
= the distance, in feet, from the blasting site to the nearest protected
structure; and Ds= the scaled-distance factor, which may initially be
approved by the Commission using the values for the scaled-distance
factor listed in subsection (d)(2)(A) of this section.
(B) The development of a modified scaled-distance
factor may be authorized by the Commission upon receipt of a
written request by the operator, supported by seismographic records
of blasting at the mine site. The modified scaled-distance factor
shall be determined such that the particle velocity of the predicted
ground vibration will not exceed the prescribed maximum allowable
peak particle velocity of subsection (d)(2)(A) of this section, at a 95-
percent confidence level.
(4) Blasting-level chart.
(A) An operator may use the ground vibration limits
in Figure 1 to determine the maximum allowable ground vibration.
Figure: 16 TAC 12.360(h)(4)(A)
(B) If the Figure 1 limits are used, a seismographic
record, including both particle-velocity and vibration-frequency lev-
els, shall be provided for each blast. The method for the analysis
of the predominant frequency contained in the blasting records shall
be approved by the Commission before application of this alternative
blasting criterion.
(5) The maximum allowable ground vibration shall be
reduced by the Commission beyond the limits otherwise provided by
this section, if determined necessary to provide damage protection.
(6) The Commission may require an operator to conduct
seismic monitoring of any or all blasts or may specify the locations
at which the measurements are to be taken and the degree of detail
necessary in the measurement.
(i) Exceptions. The maximum airblast and ground vibration
standards of subsections (f) and (h) of this section shall not apply at
the following locations:
(1) at structures owned by the permittee and not leased to
another person; and
(2) at structures owned by the permittee and leased to an-
other person, if a written waiver by the lessee is submitted to the
Commission before blasting.
§12.362. Use of Explosives: Records of Blasting Operations.
The operator shall retain a record of each blast, including seismograph
reports, which shall be retained for at least 3 years and which shall be
available for inspection by the Commission and the public on request.
The record shall contain the following data:
(1) name of the operator conducting the blast;
(2) location, date, and time of blast;
(3) name, signature, and certification number of blaster
conducting the blast;
(4) identification, direction, and distance, in feet, from
the nearest blast hole to the nearest dwelling, public building, school,
church, or community or institutional building located outside the
permit area, except those described in §12.360(e) of this title (relating
to Use of Explosives: Control of Adverse Effects);
(5) weather conditions, including those which may cause
possible adverse blasting effects such as temperature, and wind
irection and approximate velocity;
(6) type of material blasted;
(7) sketches of the blast pattern, including number of
holes, burden, spacing, decks, and delay pattern;
(8) diameter and depth of holes;
(9) types of explosives used;
(10) total weight of explosives used per hole;
(11) maximum weight of explosives detonated within any
8-millisecond period;
(12) maximum number of holes detonated within any 8-
millisecond period;
(13) initiation system;
(14) type and length of stemming;
(15) mats or other protections used;
(16) type of delay detonator and delay periods used;
(17) sketch of the delay pattern;
(18) number of persons in the blasting crew;
(19) seismographic and airblast records, where required,
which shall include:
(A) type of instrument, sensitivity, seismographic
reading, and calibration signal or certification of annual calibration;
(B) exact location of the instrument and the date, time,
nd distance from the blast;
(C) name of the person and firm taking the seismo-
graph reading;
(D) name of the person and firm analyzing the seis-
mographic record; and
(E) the vibration and airblast level recorded; and
(20) reasons and conditions for each unscheduled blast.
§12.363. Disposal of Excess Spoil: General Requirements.
(a) Spoil not required to achieve the approximate original
contour within the area where overburden has been removed shall be
hauled or conveyed to and placed in designated disposal areas within
a permit area, if the disposal areas are authorized for such purposes in
the approved permit application in accordance with this section and
§§12.364 through 12.366 of this title (relating to Disposal of Excess
Spoil: Valley Fills, Disposal of Excess Spoil: Head-of-Hollow Fills,
and to Disposal of Excess Spoil: Durable Rock Fills). The spoil shall
be placed in a controlled manner to ensure:
(1) that leachate and surface runoff from the fill will not
degrade surface or ground waters or exceed the effluent limitations
referenced in §12.340 of this title (relating to Hydrologic Balance:
Water-Quality Standards and Effluent Limitations);
(2) stability of the fill; and
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(3) that the land mass designated as the disposal area is
suitable for reclamation and revegetation compatible with the natural
surroundings.
(b) The fill shall be designed using recognized professional
standards, certified by a registered professional engineer, and ap-
proved by the Commission.
(c) All vegetative and organic materials shall be removed
from the disposal area and the topsoil shall be removed, segregated,
and stored or replaced under §§12.334 through 12.338 of this title
(relating to Topsoil: General Requirements, to Topsoil: Removal,
to Topsoil: Storage, to Topsoil: Redistribution, and to Topsoil:
Nutrients and Soil Amendments). If approved by the Commission,
organic material may be used as mulch or may be included in the
topsoil to control erosion, promote growth of vegetation, or increase
the moisture retention of the soil.
(d) Slope protection shall be provided to minimize surface
erosion at the site. Diversion design shall conform with the
requirements of §12.341 of this title (relating to Hydrologic Balance:
Diversions and Conveyance of Overland Flow and Shallow Ground-
Water Flow, and Ephemeral Streams). All disturbed areas, including
diversion ditches that are not riprapped, shall be vegetated upon
completion of construction.
(e) The disposal areas shall be located on the most moder-
ately sloping and naturally stable areas available as approved by the
Commission. If such placement provides additional stability and pre-
vents mass movement, fill materials suitable for disposal shall be
placed upon or above a natural terrace, bench, or berm.
(f) The spoil shall be hauled or conveyed and placed in
horizontal lifts in a controlled manner, concurrently compacted as
necessary to ensure mass stability and prevent mass movement,
covered, and graded to allow surface and subsurface drainage to be
compatible with the natural surroundings and ensure a long-term static
safety factor of 1.5.
(g) The final configuration of the fill must be suitable for
postmining land uses approved in accordance with §12.399 of this
title (relating to Postmining Land Use), except that no depressions or
impoundments shall be allowed on the completed fill.
(h) Terraces may be utilized to control erosion and en-
hance stability if approved by the Commission and consistent with
§12.385(b) of this title (relating to Backfilling and Grading: General
Grading Requirements).
(i) Where the slope in the disposal area exceeds 2.8h:1v
(36%), or such lesser slope as may be designated by the Commission
based on local conditions, keyway cuts (excavations to stable
bedrock) or rock toe-buttresses shall be constructed to stabilize the
fill. Where the toe of the spoil rests on a downslope, stability
analyses shall be performed in accordance with §12.153(c) of this
title (relating to Disposal of Excess Spoil) to determine the size of
rock toe-buttresses and keyway cuts.
(j) The fill shall be inspected for stability by a registered pro-
fessional engineer, or other qualified professional specialist under the
direction of the professional engineer, experienced in the construc-
tion of earth and rockfill embankments, at least quarterly throughout
construction and during the following critical construction periods:
(1) removal of all organic material and topsoil;
(2) placement of underdrainage systems and protective
filter systems;
(3) installation of surface drainage systems;
(4) placement and compaction of fill materials; and
(5) revegetation. The registered professional engineer
shall provide to the Commission a certified report within 2 weeks
after each inspection, that the fill has been constructed as specified in
the design approved by the Commission. The certified report on the
drainage system and protective filters shall include color photographs
taken during and after construction, but before underdrains are
covered with excess spoil. If the underdrain system is constructed in
phases, each phase shall be certified separately. A copy of the report
shall be retained at the minesite.
(k) Coal processing wastes shall not be disposed of in head-
of-hollow or valley fills, and may only be disposed of in other excess
spoil fills, if such waste is:
(1) placed in accordance with §12.371 of this title (relat-
ing to Coal Processing Waste Banks: General Requirements);
(2) demonstrated to be non-toxic and non-acid-forming;
and
(3) demonstrated to be consistent with the design stability
of the fill.
(l) If the disposal area contains springs, natural or manmade
watercourses, or wet-weather seeps, an underdrain system consisting
of durable rock shall be constructed from the wet areas in a manner
that prevents infiltration of the water into the spoil material. The
underdrain system shall be protected by an adequate filter and shall
be designed and constructed using standard geotechnical engineering
methods. Where excess durable rock spoil is placed in single
or multiple lifts such that the underdrain system is constructed
simultaneously with excess spoil placement by the natural segregation
of dumped materials, color photographs shall be taken of the
underdrain as the underdrain system is being formed.
(m) The foundation and abutments of the fill shall be stable
under all conditions of construction and operation. Sufficient foun-
dation investigation and laboratory testing of foundation materials
shall be performed in order to determine the design requirements for
stability of the foundation. Analyses of foundation conditions shall
include the effect of underground mine workings, if any, upon the
stability of the structure.
(n) Excess spoil may be returned to underground mine
workings, but only in accordance with a disposal program approved
by the Commission and MSHA upon the basis of a plan submitted
under §12.193 of this title (relating to Underground Development
Waste/Return of Coal Processing Waste to Abandoned Underground
Workings).
(o) Excess spoil that is acid-forming or toxic-forming or
combustible shall be adequately covered with non-acid, non-toxic
and noncombustible material, or treated, to control the impact on
surface and ground water in accordance with this chapter (relating
to Coal Mining Regulations), to prevent sustained combustion and
o minimize adverse effects on plant growth and the approved
postmining land use.
(p) The photographs required by this section to accompany
each certified report shall be taken in adequate size and number with
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enough terrain or other physical features of the site shown to provide
a relative scale to the photographs and to specifically and clearly
identify the site.
§12.364. Disposal of Excess Spoil: Valley Fills.
(a) Valley fills shall meet all of the requirements of §12.363
of this title (relating to Disposal of Excess Spoil: General Require-
ments) and the additional requirements of this section.
(b) The fill shall be designed to attain a long-term static safety
factor of 1.5 based upon data obtained from subsurface exploration,
geotechnical testing, foundation design, and accepted engineering
analyses.
(c) A subdrainage system for the fill shall be constructed in
accordance with the following:
(1) a system of underdrains constructed of durable rock
shall meet the requirements of subsection (c)(4) of this section and:
(A) be installed along the natural drainage system;
(B) extend from the toe to the head of the fill; and
(C) contain lateral drains to each area of potential
drainage or seepage;
(2) a filter system to ensure the proper functioning of
the rock underdrain system shall be designed and constructed using
standard geotechnical engineering methods;
(3) in constructing the underdrains, no more than 10% of
the rock may be less than 12 inches in size, and no single rock may be
larger than 25% of the width of the drain. Rock used in underdrains
shall meet the requirements of subsection (c)(4) of this section. The
minimum size of the main underdrain shall be:
Figure: 16 TAC 12.364(c)(3)
(4) underdrains shall consist of nondegradable, non-acid-
forming and non-toxic-forming rock, such as natural sand and gravel,
sandstone, limestone, or other durable rock that will not slake in water
and will be free of coal, clay or shale.
(d) Spoil shall be hauled or conveyed and placed in a
controlled manner and concurrently compacted as specified by the
Commission, in lifts no greater than 4 feet, or less if required by the
Commission, to:
(1) achieve the densities designed to ensure mass stability;
(2) prevent mass movements;
(3) avoid contamination of the rock underdrain or rock
core; and
(4) prevent formation of voids.
(e) Surface-water runoff from the area above the fill shall
be diverted away from the fill and into stabilized diversion channels
designed to pass safely the runoff from a 100-year, 24-hour precip-
itation event or larger event specified by the Commission. Surface
runoff from the fill surface shall be diverted to stabilized channels
off the fill which will safely pass the runoff from a 100-year, 24-hour
precipitation event. Diversion designs shall comply with the require-
ments of paragraph (6) of §12.341 of this title (relating to Hydrologic
Balance: Diversions and Conveyance of Overland Flow and Shallow
Ground-Water Flow, and Ephemeral Streams).
(f) The tops of the fill and any terrace constructed to stabilize
the face shall be graded no steeper than 20h:1v (5%). The vertical
distance between terraces shall not exceed 50 feet.
(g) Drainage shall not be directed over the outslope of the
fill.
(h) The outslope of the fill shall not exceed 2h:1v (50%).
The Commission may require a flatter slope.
§12.365. Disposal of Excess Spoil: Head-of-Hollow Fills.
(a) Disposal of spoil in the head-of-hollow fill shall meet all
standards set forth in §§12.363 and 12.364 of this title (relating to
Disposal of Excess Spoil: General Requirements, and to Disposal of
Excess Spoil: Valley Fills) and the additional requirements of this
section.
(b) The fill shall be designed to completely fill the disposal
site to the approximate elevation of the ridgeline. A rock-core
chimney drain may be utilized instead of the subdrain and surface
diversion system required for valley fills. If the crest of the fill is not
approximately at the same elevation as the low point of the adjacent
ridgeline, the fill must be designed as specified in §12.364 of this title
(relating to Disposal of Excess Spoil: Valley Fills) with diversion of
runoff around the fill. A fill associated with contour mining and
placed at or near the coal seam, and which does not exceed 250,000
cubic yards, may use the rock-core chimney drain.
(c) The alternative rock-core chimney-drain system shall be
designed and incorporated into the construction of head-of-hollow
fills as follows:
(1) the fill shall have, along the vertical projection of the
main buried stream channel or rill a vertical core of durable rock at
least 16 feet thick which shall extend from the toe of the fill to the
head of the fill, and from the base of the fill to the surface of the fill.
A system of lateral rock underdrains shall connect this rock core to
each area of potential drainage or seepage in the disposal area. Rocks
used in the rock core and underdrains shall meet the requirements of
§12.364(c) of this title (relating to Disposal of Excess Spoil: Valley
Fills);
(2) a filter system to ensure the proper functioning of
the rock core shall be designed and constructed using standard
geotechnical engineering methods; and
(3) the grading may drain surface water away from the
outslope of the fill and toward the rock core. The maximum slope of
the top of the fill shall be 33h:1v (3%). Instead of the requirements of
§12.363(g) of this title (relating to Disposal of Excess Spoil: General
Requirements), a drainage pocket may be maintained at the head of
the fill during and after construction, to intercept surface runoff and
discharge the runoff through or over the rock drain, if stability of
the fill is not impaired. In no case shall this pocket or sump have
a potential for impounding more than 10,000 cubic feet of water.
Terraces on the fill shall be graded with a 3- to 5-percent grade
toward the fill and a 1-percent slope toward the rock core.
(d) The drainage control system shall be capable of passing
safely the runoff from a 100-year, 24-hour precipitation event, or
larger event specified by the Commission.
§12.366. Disposal of Excess Spoil: Durable Rock Fills.
(a) In lieu of the requirements of §§12.364 and 12.365 of
this title (relating to Disposal of Excess Spoil: Valley Fills, and to
Disposal of Excess Spoil: Head-of-Hollow Fills), the Commission
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may approve alternate methods for disposal of hard rock spoil,
including fill placement of dumping in a single lift, on a site specific
basis, provided the services of a registered professional engineer
experienced in the design and construction of earth and rockfill
embankments are utilized and provided the requirements of this
section and §12.363 of this title (relating to Disposal of Excess Spoil:
General Requirements) are met. For this section, "hard rock spoil"
shall be defined as rockfill consisting of at least 80% by volume
of sandstone, limestone, or other rocks that do not slake in water.
Resistance of the hard rock spoil to slaking shall be determined by
using the slake index and slake durability tests in accordance with
guidelines and criteria established by the Commission.
(b) Spoil is to be transported and placed in a specified and
controlled manner which will ensure stability of the fill.
(1) The method of spoil placement shall be designed to
ensure mass stability and prevent mass movement in accordance with
the additional requirements of this section.
(2) Loads of noncemented clay shale and/or clay spoil in
the fill shall be mixed with hard rock spoil in a controlled manner to
limit on a unit basis concentrations of noncemented clay shale and
clay in the fill. Such materials shall comprise no more than 20%
of the fill volume as determined by tests performed by a registered
engineer and approved by the Commission.
(c) Requirements for design of earth and rockfill embank-
ments shall include the following:
(1) stability analyses shall be made by the registered
professional engineer. Parameters used in the stability analyses shall
be based on adequate field reconnaissance, subsurface investigations,
including borings, and laboratory tests; and
(2) the embankment which constitutes the valley fill or
head-of-hollow fill shall be designed with the following factors of
safety:
Figure: 16 TAC 12.366(c)(2)
(d) The design of a head-of-hollow fill shall include an
internal drainage system which will ensure continued free drainage
of anticipated seepage from precipitation and from springs or wet-
weather seeps.
(1) Anticipated discharge from springs and seeps and due
to precipitation shall be based on records and/or field investigations
to determine seasonal variation. The design of the internal drainage
system shall be based on the maximum anticipated discharge.
(2) All granular material used for the drainage system
shall be free of clay and consist of durable particles such as natural
sands and gravels, sandstone, limestone or other durable rock which
will not slake in water.
(3) The internal drain shall be protected by a properly
designed filter system.
(e) Surface water runoff from the areas adjacent to and above
the fill shall not be allowed to flow onto the fill and shall be diverted
into stabilized channels which are designed to pass safely the runoff
from a 100-year, 24-hour precipitation event. Diversion design shall
comply with the requirements of paragraph (6) of §12.341 of this
title (relating to Hydrologic Balance: Diversions and Conveyance
of Overland Flow and Shallow Ground-Water Flow, and Ephemeral
Streams).
(f) The top surface of the completed fill shall be graded such
that the final slope after settlement will be no steeper than 20h:1v
(5%) toward properly designed drainage channels in natural ground
along the periphery of the fill. Surface runoff from the top surface
of the fill shall not be allowed to flow over the outslope of the fill.
(g) Surface runoff from the outslope of the fill shall be
diverted off the fill to properly designed channels which will pass
safely a 100-year, 24-hour precipitation event. Diversion design shall
comply with the requirements of paragraph (6) of §12.341 of this
title (relating to Hydrologic Balance: Diversions and Conveyance
of Overland Flow and Shallow Ground-Water Flow, and Ephemeral
Streams).
(h) Terraces shall be constructed on the outslope if required
for control of erosion or for roads included in the approved postmin-
ing land-use plan. Terraces shall meet the following requirements:
(1) the slope of the outslope between terrace benches shall
not exceed 2h:1v (50%);
(2) to control surface runoff, each terrace bench shall be
graded to a slope of 20h:1v (5%) toward the embankment. Runoff
shall be collected by a ditch along the intersection of each terrace
bench and the outslope; and
(3) terrace ditches shall have a 5-percent slope toward
the channels specified in subsection (g) of this section, unless steeper
slopes are necessary in conjunction with approved roads.
§12.367. Protection of Underground Mining.
(a) No surface coal mining activities shall be conducted
closer than 500 feet to any point of either an active or abandoned
underground mine, except to the extent that:
(1) the nature, timing, and sequence of the operations are
jointly approved by the Commission, the Mine Safety and Health
Administration, and the state agency, if any, responsible for the safety
of mine workers; and
(2) the activities result in improved resource recovery,
abatement of water pollution, or elimination of hazards to the health
and safety of the public.
(b) Surface mining activities shall be designed to protect
disturbed surface areas, including spoil disposal sites, so as not
to endanger any present or future operations of either surface or
underground mining activities.
§12.368. Coal Processing Waste Banks: General Requirements.
(a) All coal processing waste shall be hauled or conveyed
nd placed in new and existing disposal areas approved by the
Commission for this purpose. These areas shall be within a
permit area. The disposal area shall be designed, constructed, and
maintained:
(1) in accordance with §§12.363 and 12.364 of this title
(relating to Disposal of Excess Spoil: General Requirements, and
Disposal of Excess Spoil: Valley Fills), this section, and §§12.369
through 12.374 of this title (relating to Coal Processing Waste Banks:
Site Inspection, to Coal Processing Waste Banks: Water Control
Measures, to Coal Processing Waste Banks: Construction Require-
ments, to Coal Processing Waste: Burning, to Coal Processing Waste:
Burned Waste Utilization, and to Coal Processing Waste: Return to
Underground Workings); and
(2) to prevent combustion.
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(b) Coal processing waste materials from activities located
outside a permit area, such as those activities at other mines or
abandoned mine waste piles may be disposed of in the permit area
only if approved by the Commission. Approval shall be based on the
showing by the person who conducts surface mining activities in the
permit area, using hydrologic, geotechnical, physical, and chemical
analyses, that disposal of these materials does not:
(1) adversely affect water quality, water flow, or vegeta-
tion;
(2) create public health hazards; or
(3) cause instability in the disposal areas.
(c) The disposal facility shall be designed using current,
prudent engineering practices and shall meet any design criteria
established by the Commission. A qualified registered professional
engineer, experienced in the design of similar earth and waste
structures, shall certify the design of the disposal facility.
§12.369. Coal Processing Waste Banks: Site Inspection.
(a) All coal processing waste banks shall be inspected by a
qualified registered professional engineer, or other qualified profes-
sional specialist under the direction of the professional engineer. The
professional engineer or specialist shall be experienced in the con-
struction of similar earth and waste structures.
(1) Such inspections shall be made at least quarterly
throughout construction and during critical construction periods,
beginning within 7 days after preparation of the disposal area begins.
The Commission may require more frequent inspection based upon an
evaluation of the potential danger to the health or safety of the public
and the potential harm to land, air and water resources. Inspections
may terminate when the coal processing waste bank has been graded,
covered in accordance with §12.371 of this title (relating to Coal
Processing Waste Banks: Construction Requirements), topsoil has
been distributed on the bank in accordance with §12.337 of this title
(relating to Topsoil: Redistribution), or at such a later time as the
Commission may require. Critical construction periods shall include
at a minimum:
(A) foundation preparation including the removal of
all organic material and topsoil;
(B) placement of underdrains and protective filter
systems;
(C) installation of final surface drainage systems; and
(D) the final graded and revegetated facility.
(2) Regular inspections shall also be conducted during
placement and compaction of coal mine waste materials. More
frequent inspections shall be conducted if a danger of harm exists
to the public health and safety or to the environment. Inspections
shall include such observations and tests as may be necessary to
evaluate the potential hazard to human life and property, to ensure that
all organic material and topsoil have been removed and that proper
construction and maintenance are occurring in accordance with the
plan submitted under §12.148 of this title (relating to Reclamation
Plan: Ponds, Impoundments, Banks, Dams, and Embankments) and
approved by the Commission.
(3) The engineer or other approved inspector shall con-
sider steepness of slopes, seepage, and other visible factors which
could indicate potential failure, and the results of failure with respect
to the threat to human life and property.
(4) The qualified registered professional engineer shall
provide a certified report to the Commission promptly after each
inspection that the refuse pile has been constructed and maintained
as designed and in accordance with the approved plan and this chapter
(relating to Coal Mining Regulations). The report shall include any
appearance of instability, structural weakness, and other hazardous
conditions.
(5) The certified report on the drainage system and
protective filters shall include color photographs taken during and
after construction, but before underdrains are covered with coal mine
waste. If the underdrain system is constructed in phases, each phase
shall be certified separately. The photographs accompanying each
certified report shall be taken in adequate size and number and with
nough terrain or other physical features of the site shown to provide
a relative scale to the photographs and to specifically and clearly
identify the site.
(6) Copies of each inspection report shall be maintained
at the mine site.
(b) If any inspection discloses that a potential hazard exists,
the Commission shall be informed promptly of the finding and of the
emergency procedures formulated for public protection and remedial
action. If adequate procedures cannot be formulated or implemented,
the Commission shall be notified immediately. The Commission shall
then notify the appropriate emergency agencies that other emergency
procedures are required to protect the public from the coal processing
waste area.
§12.370. Coal Processing Waste Banks: Water Control Measures.
(a) A properly designed subdrainage system shall be pro-
vided, which shall:
(1) intercept all ground-water sources;
(2) be protected by an adequate filter; and
(3) be covered so as to protect against the entrance of
surface water or leachate from the coal processing waste.
(b) All surface drainage from the area above the coal
processing waste bank and from the crest and face of the waste
disposal area shall be diverted, in accordance with §12.364(e) of this
title (relating to Disposal of Excess Spoil: Valley Fills).
(c) Slope protection shall be provided to minimize surface
erosion at the site. All disturbed areas, including diversion ditches
that are not riprapped shall be vegetated upon completion of
construction.
(d) All water discharged from a coal processing waste bank
shall comply with §§12.339, 12.340, 12.343, 12.344, 12.350, and
12.353 of this title (relating to Hydrologic Balance: General Require-
ments, to Hydrologic Balance: Water-Quality Standards and Effluent
Limitations, to Hydrologic Balance: Sediment Control Measures, to
Hydrologic Balance: Sedimentation Ponds, to Hydrologic Balance:
Surface- and Ground-Water Monitoring, and to Hydrologic Balance:
Discharge of Water Into and Underground Mine).
§12.371. Coal Processing Waste Banks: Construction Require-
ments.
(a) Coal processing waste banks shall be constructed in
compliance with §§12.363 and 12.364 of this title (relating to
22 TexReg 522 January 10, 1997 Texas Register
Disposal of Excess Spoil: General Requirements, and to Disposal of
Excess Spoil: Valley Fills), except to the extent that the requirements
of those sections are varied in this section.
(b) Coal processing waste banks shall have a minimum static
safety factor of 1.5.
(c) Compaction requirements during construction or modifi-
cation of all coal processing waste banks shall meet the requirements
of this subsection, instead of those specified in §12.364(d) of this
title (relating to Disposal of Excess Spoil: Valley Fills). The coal
processing waste shall be:
(1) spread in layers no more than 24 inches in thickness;
and
(2) compacted to attain 90% of the maximum dry density
to prevent spontaneous combustion and to provide the strength
required for stability of the coal processing waste bank. Dry densities
shall be determined in accordance with the American Association of
State Highway and Transportation Officials (AASHTO) Specification
T99-74 (Twelfth Edition) (July 1978) or an equivalent method.
AASHTO T99-74 is on file and available for inspection at the office
of the Commission, 1701 North Congress Avenue, Austin, Texas.
(d) Following grading of the coal processing waste bank,
the site shall be covered with a minimum of 4 feet of the best
available non-toxic and non-combustible material, in accordance
with §12.335(e) of this title (relating to Topsoil: Removal), and
in a manner that does not impede flow from subdrainage systems.
The coal processing waste bank shall be revegetated in accordance
with §§12.390 through 12.393, 12.395, and 12.396 of this title
(relating to Revegetation: General Requirements, to Revegetation:
Use of Introduced Species, to Revegetation: Timing, to Revegetation:
Mulching and Other Stabilizing Practices, Revegetation: Standards
for Success, and to Revegetation: Tree and Shrub Stocking for
Forest Land). The Commission may allow less than 4 feet of
cover material based on physical and chemical analyses which show
that the requirements of §§12.390 through 12.393, 12.395, and
12.396 of this title (relating to Revegetation: General Requirements,
to Revegetation: Use of Introduced Species, to Revegetation:
Timing, to Revegetation: Mulching and Other Stabilizing Practices,
Revegetation: Standards for Success, and to Revegetation: Tree and
Shrub Stocking for Forest Land) will be met.
§12.372. Coal Processing Waste: Burning.
Coal processing waste fires shall be extinguished by the person who
conducts the surface mining activities in accordance with a plan ap-
proved by the Commission and the Mine Safety and Health Admin-
istration. The plan shall contain, at a minimum, provisions to ensure
that only those persons authorized by the operator, and who have an
understanding of the procedures to be used, shall be involved in the
extinguishing operations.
§12.373. Coal Processing Waste: Burned Waste Utilization.
Before any burned coal processing waste, other materials, or refuse
is removed from a disposal area, approval shall be obtained from
the Commission. A plan for the method of removal, with maps
and appropriate drawings to illustrate the proposed sequence of the
operation and method of compliance with §§12.330 through 12.372,
this section, and §§12.374 through 12.403 of this title (relating
to Permanent Program Performance Standards – Surface Mining
Activities), shall be submitted to the Commission. Consideration
shall be given in the plan to potential hazards, which may be
created by removal, to persons working or living in the vicinity of
the structure. The plan shall be certified by a qualified registered
professional engineer.
§12.374. Coal Processing Waste: Return to Underground Work-
ings.
Coal processing waste may be returned to underground mine work-
ings only in accordance with the waste disposal program approved by
the Commission and MSHA under §12.193 of this title (relating to
Underground Development Waste/Return of Coal Processing Waste
to Abandoned Underground Workings).
§12.375. Disposal of Noncoal Wastes.
(a) Noncoal wastes including, but not limited to, grease,
lubricants, paints, flammable liquids, garbage, abandoned mining
machinery, lumber, and other combustibles generated during surface
mining activities shall be placed and stored in a controlled manner
in a designated portion of the permit area. Placement and storage
shall ensure that leachate and surface runoff do not degrade surface
or ground water, fires are prevented, and that the area remains stable
and suitable for reclamation and revegetation compatible with the
natural surroundings.
(b) Final disposal of noncoal wastes shall be in a designated
disposal site in the permit area. Disposal sites shall be designed and
constructed with appropriate water barriers on the bottom and sides of
the designated site. Wastes shall be routinely compacted and covered
to prevent combustion and wind-born waste. When the disposal is
ompleted a minimum of 2 feet of soil cover shall be placed over the
site, slopes stabilized, and revegetation accomplished in accordance
with §§12.390 through 12.393, 12.395, and 12.396 of this title
(relating to Revegetation: General Requirements, to Revegetation:
Use of Introduced Species, to Revegetation: Timing, to Revegetation:
Mulching and Other Stabilizing Practices, Revegetation: Standards
for Success, and to Revegetation: Tree and Shrub Stocking for Forest
Land) will be met.
§12.376. Coal Processing Waste: Dams and Embankments:
General Requirements.
(a) This section and §§12.377 and 12.378 of this title (relating
to Coal Processing Waste: Dams and Embankments: Site Prepara-
tion, and to Coal Processing Waste: Dams and Embankments: Design
and Construction) apply to dams and embankments, constructed of
coal processing waste or intended to impound coal processing waste,
whether they were completed before adoption of the regulatory pro-
gram or are intended to be completed thereafter.
(b) Waste shall not be used in the construction of dams and
embankments unless it has been demonstrated to the Commission
that the stability of such a structure conforms with the requirements
of §12.378(a) of this title (relating to Coal Processing Waste:
Dams and Embankments: Design and Construction). It shall also
be demonstrated that the use of waste material shall not have a
detrimental effect on downstream water quality or the environment
due to acid seepage through the dam or embankment. The stability of
the structure and the potential impact of acid mine seepage through
the impounding structure shall be discussed in detail in the design
plan submitted to the Commission in accordance with this chapter
(relating to Coal Mining Regulations). All demonstrations shall be
submitted to and approved by the Commission.
(c) Each impounding structure constructed of coal mine
waste or intended to impound coal mine waste shall be designed,
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constructed and maintained in accordance with this chapter (relating
to Coal Mining Regulations). Such structures may not be retained
permanently as part of the approved postmining land use.
(d) If an impounding structure constructed of coal mine waste
or intended to impound coal mine waste meets the criteria of this
chapter (relating to Coal Mining Regulations), the combination of
principal and emergency spillways shall be able to safely pass the
100-year, 6-hour design precipitation event.
§12.377. Coal Processing Waste: Dams and Embankments: Site
Preparation.
Before coal processing waste is placed at a dam or embankment site:
(1) all trees, shrubs, grasses, and other organic material
shall be cleared and grubbed from the site, and all combustibles shall
be removed and stockpiled in accordance with the requirements of
§§12.330 through 12.403 of this title (relating to Permanent Program
Performance Standards – Surface Mining Activities); and
(2) surface drainage that may cause instability or erosion
to the embankment area or the embankment features, whether during
construction or after completion, shall be diverted away from the
embankment by diversion ditches that comply with the requirements
of §12.341 of this title (relating to Hydrologic Balance: Diversions
and Conveyance of Overland Flow and Shallow Ground-Water Flow,
and Ephemeral Streams). Adequate outlets for discharge from these
diversions shall be in accordance with §12.345 of this title (relating
to Hydrologic Balance: Discharge Structures). Diversions that are
designed to divert drainage from the upstream area or drainage
from the surface of the facility away from the impoundment area
shall be designed to carry the peak runoff from a 100-year, 6-hour
precipitation event. The diversion shall be maintained to prevent
blockage, and the discharge shall be in accordance with §12.345
of this title (relating to Hydrologic Balance: Discharge Structures).
Sediment control measures shall be provided at the discharge of each
diversion ditch before entry into natural watercourses in accordance
with §§12.339 through 12.344 of this title (relating to Hydrologic
Balance: General Requirements, to Hydrologic Balance: Water-
Quality Standards and Effluent Limitations, to Hydrologic Balance:
Diversions and Conveyance of Overland Flow and Shallow Ground-
Water Flow, and Ephemeral Streams, to Hydrologic Balance: Stream-
Channel Diversions, to Hydrologic Balance: Sediment Control
Measures, and to Hydrologic Balance: Sedimentation Ponds).
§12.378. Coal Processing Waste: Dams and Embankments:
Design and Construction.
(a) The design of each dam and embankment constructed of
coal processing waste or intended to impound such waste shall com-
ply with the requirements of §§12.347(b)(5) and 12.347(f) through
(j) of this title (relating to Hydrologic Balance: Permanent and Tem-
porary Impoundments), modified as follows:
(1) the design freeboard between the lowest point on the
embankment crest and the maximum water elevation shall be at
least 3 feet. The maximum water elevation shall be that determined
by the freeboard hydrograph criteria contained in the U.S. Natural
Resources Conservation Service criteria referenced in §12.347 of
this title (relating to Hydrologic Balance: Permanent and Temporary
Impoundments).
(2) the dam and embankment shall have a minimum safety
factor of 1.5 for the partial pool with steady seepage saturation
conditions, and the seismic safety factor shall be at least 1.2; and
(3) the dam or embankment foundation and abutments
shall be designed to be stable under all conditions of construction and
operation of the impoundment. Sufficient foundation investigations
and laboratory testing shall be performed to determine the safety
factors of the dam or embankment for all loading conditions appearing
in subsection (a)(2) of this section or the publications referred to in
§12.347 of this title (relating to Hydrologic Balance: Permanent and
Temporary Impoundments) and for all increments of construction.
(b) Spillways and outlet works shall be designed to provide
adequate protection against erosion and corrosion. Inlets shall be
protected against blockage.
(c) Dams or embankments constructed of or impounding
waste materials shall be designed so that at least 90% of the water
stored during the design precipitation event shall be removed within
a 10-day period.
§12.379. Air Resources Protection.
(a) Fugitive dust. Each person who conducts surface mining
activities shall plan and employ fugitive-dust control measures as
an integral part of site preparation, coal mining, and reclamation
operations. The Commission shall approve the control measures
appropriate for use in planning, according to applicable federal and
state air-quality standards, climate, existing air quality in the area
affected by mining, and the available control technology.
(b) Control measures. The fugitive-dust control measures
to be used, depending on applicable federal and state air-quality
standards, climate, existing air quality, size of the operation, and
type of operation, shall include, as necessary, but not be limited to:
(1) periodic watering of unpaved roads, with the mini-
mum frequency of watering approved by the Commission;
(2) chemical stabilization of unpaved roads with proper
application of nontoxic soil cement or dust palliatives;
(3) paving of roads;
(4) prompt removal of coal, rock, soil, and other dust-
forming debris from roads and frequent scraping and compaction of
unpaved roads to stabilize the road surface;
(5) restricting the speed of vehicles to reduce fugitive dust
caused by travel;
(6) revegetating, mulching, or otherwise stabilizing the
surface of all areas adjoining roads that are sources of fugitive dust;
(7) restricting the travel of unauthorized vehicles on other
than established roads;
(8) enclosing, covering, watering, or otherwise treating
loaded haul trucks and railroad cars to reduce loss of material to
wind and spillage;
(9) substituting of conveyor systems for haul trucks and
covering of conveyor systems when conveyed loads are subjected to
wind erosion;
(10) minimizing the area of disturbed land;
(11) prompt revegetation of regraded lands;
(12) use of alternatives for coal handling methods, restric-
tion of dumping procedures, wetting of disturbed materials during
handling, and compaction of disturbed areas;
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(13) planting of special windbreak vegetation at critical
points in the permit area;
(14) control of dust from drilling, using water sprays,
hoods, dust collectors, or other controls;
(15) restricting the areas to be blasted at any one time to
reduce fugitive dust;
(16) restricting activities causing fugitive dust during
periods of air stagnation;
(17) extinguishing any areas of burning or smoldering
coal and periodically inspecting for burning areas whenever the
potential for spontaneous combustion is high;
(18) reducing the period of time between initially disturb-
ing the soil and revegetating or other surface stabilization; and
(19) restricting fugitive dust at spoil and coal transfer
and loading points with water sprays, negative-pressure systems and
baghouse filters, chemicals, or other practices.
(c) Additional measures. Where the Commission determines
that application of fugitive-dust control measures listed in subsection
(b) of this section is inadequate, the Commission may require
additional measures and practices as necessary.
(d) Monitoring. Air monitoring equipment shall be installed
and monitoring shall be conducted in accordance with the air
monitoring plan required under §12.143 of this title (relating to Air
Pollution Control Plan) and approved by the Commission.
§12.380. Protection of Fish, Wildlife, and Related Environmental
Values.
(a) Any person conducting surface mining activities shall,
to the extent possible using the best technology currently available,
minimize disturbances and adverse impacts of the activities on fish,
wildlife, and related environmental values, and achieve enhancement
of such resources where practicable.
(b) No surface mining activity shall be conducted which
is likely to jeopardize the continued existence of endangered or
threatened species or which is likely to result in the destruction or
adverse modification of designated critical habitats of such species
in violation of the Endangered Species Act of 1973, as amended
(16 U.S.C. 1531 et seq.). The operator shall promptly report to the
Commission the presence in the permit area of any critical habitat of
a threatened or endangered species listed by the Secretary, any plant
or animal listed as threatened or endangered under state or federal
law, or any bald or golden eagle, of which the operator becomes
aware and which was not previously reported to the Commission by
that person. Upon notification, the Commission shall consult with
appropriate state and federal fish and wildlife agencies and, after
consultation, shall identify whether, and under what conditions, the
operator may proceed.
(c) No surface mining activity shall be conducted in a manner
which would result in the unlawful taking of a bald or golden eagle,
its nest, or any of its eggs. The operator shall promptly report to
the Commission any golden or bald eagle nest discovered within the
permit area. The operator shall make a survey to determine whether
nest sites have eagles present, the range and habitat used by eagles
at occupied sites, and to determine whether other nesting sites are
present. Upon notification, the Commission shall consult with the
U.S. Fish and Wildlife Service and the Texas Parks and Wildlife
Department. After consultation, the Commission shall determine
whether, and under what conditions the operator may proceed.
(d) A person who conducts surface mining activities shall
ensure that the design and construction of electric power lines and
other transmission facilities used for or incidental to the surface min-
ing activities on the permit area are in accordance with the guide-
lines set forth in Environmental Criteria for Electric Transmission
Systems (USDI, USDA (1970)), or in alternative guidance manuals
approved by the Commission. Distribution lines shall be designed
and constructed in accordance with REA Bulletin 61-10, Powerline
Contacts by Eagles and Other Large Birds, or in alternative guidance
manuals approved by the Commission. For informational purposes,
these two documents are available at the office of the Commission,
1701 N. Congress Avenue, Austin, Texas.
(e) Each person who conducts surface mining activities shall,
to the extent possible using the best technology currently available:
(1) locate and operate haul and access roads so as to avoid
or minimize impacts to important fish and wildlife species or other
species protected by state or federal law;
(2) fence roadways where specified by the Commission
to guide locally important wildlife to roadway underpasses. No new
barrier shall be created in known and important wildlife migration
routes;
(3) fence, cover, or use other appropriate methods to
exclude wildlife from ponds which contain hazardous concentrations
of toxic-forming materials;
(4) restore, enhance where practicable or avoid distur-
bance to habitats of unusually high value for fish and wildlife;
(5) restore, enhance where practicable, or maintain natural
riparian vegetation on the banks of streams, lakes, and other wetland
areas;
(6) afford protection to aquatic communities by avoiding
stream channels as required in §12.355 of this title (relating to
Hydrologic Balance: Stream Buffer Zones) or restoring stream
channels as required in §12.342 of this title (relating to Hydrologic
Balance: Stream-Channel Diversions);
(7) not use persistent pesticides on the area during surface
mining and reclamation activities, unless approved by the Commis-
sion;
(8) to the extent possible prevent, control, and suppress
nge, forest, and coal fires which are not approved by the Commis-
ion as part of a management plan;
(9) if fish and wildlife habitat is to be a primary or sec-
ondary postmining land use, the operator shall in addition to the re-
quirements of §§12.390 through 12.393, 12.395, and 12.396 of this ti-
tle (relating to Revegetation: General Requirements, to Revegetation:
Use of Introduced Species, to Revegetation: Timing, to Revegetation:
Mulching and Other Stabilizing Practices, Revegetation: Standards
for Success, and to Revegetation: Tree and Shrub Stocking for For-
est Land):
(A) select plant species to be used on reclaimed areas,
based on the following criteria:
(i) their proven nutritional value for fish and
wildlife;
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(ii) their uses as cover for fish and wildlife; and
(iii) their ability to support and enhance fish and
wildlife habitat after release of bonds; and
(B) distribute plant groupings to maximize benefit to
fish and wildlife. Plants should be grouped and distributed in a
manner which optimize edge effect, cover, and other benefits for
fish and wildlife;
(10) where cropland is to be the alternative postmining
land use on lands diverted from a fish and wildlife premining land use
and where appropriate for wildlife and crop management practices,
intersperse the fields with trees, hedges, or fence rows throughout
the harvested area to break up large blocks of monoculture and to
diversify habitat types for birds and other animals. Wetlands shall
be preserved or created rather than drained or otherwise permanently
abolished; and
(11) where the primary land use is to be residential,
public service, or industrial land use, intersperse reclaimed lands with
greenbelts utilizing species of grass, shrubs and trees useful as food
and cover for birds and small animals, unless such green belts are
inconsistent with the approved postmining land use.
§12.381. Slides and Other Damage.
(a) An undisturbed natural barrier shall be provided begin-
ning at the elevation of the lowest coal seam to be mined and ex-
tending from the outslope for such distance as may be determined by
the Commission as is needed to assure stability. The barrier shall be
retained in place to prevent slides and erosion.
(b) At any time a slide occurs which may have a potential
adverse affect on public property, health, safety, or the environment,
the person who conducts the surface mining activities shall notify
the Commission by the fastest available means and comply with any
remedial measures required by the Commission.
§12.382. Pipelines.
With respect to pipelines transmitting crude oil, liquid petroleum,
natural gas, toxic or flammable substances:
(1) identify and describe pipelines located in the permit
area and within 100 feet thereof in the application for a surface mining
permit;
(2) visibly mark the location of pipelines at 200-foot
intervals throughout the permit area;
(3) ensure a minimum of six feet of compacted material
between the pipeline and any haul road or access road within the per-
mit area which crosses over it;
(4) not create a cut within one hundred feet or one times
the depth of the cut (whichever is greater) of any pipeline;
(5) conduct blasting operations in accordance with state
and federal laws; but, in no case shall blasting be conducted within
500 feet of a pipeline;
(6) comply with rules and regulations pursuant to TEXAS
REVISED CIVIL STATUTES ANNOTATED, ARTICLE 6053-1;
Railroad Commission of Texas, Pipeline Safety Rules (16 Texas
Administrative Code §§7.70 et seq.); 49 CFR 191, 192, and 199;
and
(7) at the discretion of the Commission, variances to
paragraphs
(2) through (5) of this section may be granted by the
Commission. Variances to paragraphs (3) through (5) of this section
will be granted if, in the opinion of the Commission, the structural
integrity of the pipeline will be maintained and if agreed to by the
owner of the pipeline.
§12.383. Contemporaneous Reclamation.
Reclamation efforts, including, but not limited to, backfilling, grad-
ing, topsoil replacement and revegetation, of all land that is disturbed
by surface mining activities shall occur as contemporaneously as prac-
ticable with mining operations.
§12.384. Backfilling and Grading: General Requirements.
(a) Timing of backfilling and grading.
(1) Contour mining. Rough backfilling and grading shall
follow coal removal by not more than 60 days or 1,500 linear feet.
The Commission may grant additional time for rough backfilling and
grading if the permittee can demonstrate, through a detailed written
analysis under §12.145(b)(3) of this title (relating to Reclamation
Plan: General Requirements), that additional time is necessary.
(2) Open pit mining with thin overburden. Rough back-
filling and grading shall occur in accordance with the time schedule
approved by the Commission, on the basis of the materials submit-
ted under §12.145(b)(3) of this title (relating to Reclamation Plan:
General Requirements), which shall specifically establish in stated
increments the period between removal of coal and completion of
backfilling and grading.
(3) Area strip mining (cyclic excavation). Rough backfill-
ing and grading shall be completed within 180 days following coal
removal and shall not be more than four spoil ridges behind the pit
being worked, the spoil from the active pit being considered the first
ridge. The Commission may grant additional time and/or distance
for rough backfilling and grading if the permittee can demonstrate,
through a detailed written analysis under §12.145(b)(3) of this title
(relating to Reclamation Plan: General Requirements), that additional
time and/or distance is necessary.
(4) Area strip mining (continuous excavation). Rough
backfilling and grading shall occur in accordance with the time
schedule approved by the Commission, on the basis of a detailed
written analysis by the permittee under §12.145(b)(3) of this title
(relating to Reclamation Plan: General Requirements) and any
additional information which the Commission may require.
(b) Method of backfilling and grading.
(1) Except as specifically exempted in this subchapter
(relating to Permanent Program Performance Standards), all disturbed
areas shall be returned to their approximate original contour. All spoil
shall be transported, backfilled, compacted (where advisable to insure
stability or to prevent leaching) and graded to eliminate all highwalls,
spoil piles, and depressions.
(2) Backfilled material shall be placed to minimize ero-
sion, to minimize water pollution both on and off the site, and to
support the approved postmining land use.
(3) The postmining graded slopes need not be of uniform
slope.
(4) Cut-and-fill terraces may be used only in those situa-
tions expressly identified in §12.385 of this title (relating to Backfill-
ing and Grading: General Grading Requirements).
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§12.385. Backfilling and Grading: General Grading Require-
ments.
(a) The final graded slopes shall not exceed in grade either
the approximate premining slopes, or any lesser slopes approved by
the Commission based on consideration of soil, climate, or other
characteristics of the surrounding area. Postmining final graded
slopes need not be uniform but shall approximate the general nature
of the premining topography. The requirements of this section may
be modified by the Commission where the surface mining activities
are reaffecting previously mined lands that have not been restored
to the standards of §§12.330 through 12.384, this section, and
§§12.386 through 12.403 of this title (relating to Permanent Program
Performance Standards – Surface Mining Activities) and sufficient
spoil is not available to otherwise comply with this section. The
person who conducts surface mining activities shall, at a minimum:
(1) retain all overburden and spoil on the solid portion of
existing or new benches; and
(2) backfill and grade to the most moderate slope possible
to eliminate the highwall which does not exceed either the angle of
repose or such lesser slope as is necessary to achieve a minimum static
safety factor of 1.3. In all cases the highwall shall be eliminated.
(b) On approval by the Commission in order to conserve soil
moisture, ensure stability, and control erosion on final graded slopes,
cut-and-fill terraces may be allowed, if the terraces are compatible
with the approved postmining land use and are appropriate substitutes
for construction of lower grades on the reclaimed lands. The terraces
shall meet the following requirements:
(1) the width of the individual terrace bench shall not
exceed 20 feet, unless specifically approved by the Commission
as necessary for stability, erosion control, or roads included in the
approved postmining land-use plan;
(2) the vertical distance between terraces shall be as
specified by the Commission, to prevent excessive erosion and to
provide long-term stability;
(3) the slope of the terrace outslope shall not exceed 2h:1v
(50%). Outslopes which exceed 2h:1v (50%) may be approved if
they have a minimum static safety factor of more than 1.3, provide
adequate control over erosion, and closely resemble the surface
configuration of the land prior to mining. In no case may highwalls
be left as part of terraces; and
(4) culverts and underground rock drains shall be used on
the terrace only when approved by the Commission.
(c) Small depressions may be constructed, if they:
(1) are approved by the Commission to minimize erosion,
conserve soil moisture, or promote vegetation;
(2) do not restrict normal access; and
(3) are not inappropriate substitutes for lower grades on
the reclaimed lands.
(d) All final grading, preparation of overburden before re-
placement of topsoil, and placement of topsoil, shall be done along
the contour to minimize subsequent erosion and instability. If such
grading, preparation, or placement along the contour is hazardous to
equipment operators, then grading, preparation, or placement in a di-
rection other than generally parallel to the contour may be used. In
all cases, grading, preparation, or placement shall be conducted in a
manner which minimizes erosion and provides a surface for replace-
ment of topsoil which will minimize slippage.
§12.386. Backfilling and Grading: Covering Coal and Acid- and
Toxic-forming Materials.
(a) Cover.
(1) A person who conducts surface mining activities shall
cover, with a minimum of 4 feet of the best available nontoxic
and noncombustible material, all exposed coal seams remaining
after mining, and all acid-forming materials, toxic-forming materials,
combustible materials, or any other materials identified by the
Commission, as exposed, used, or produced during mining.
(2) If necessary, these materials shall be treated to neu-
tralize toxicity, in order to prevent water pollution and sustained com-
bustion and minimize adverse effects on plant growth and land uses.
(3) Where necessary to protect against upward migration
of salts, exposure by erosion, formation of acid or toxic seeps, to
provide an adequate depth for plant growth, or otherwise to meet
local conditions, the Commission shall specify thicker amounts of
cover using nontoxic material, or special compaction and isolation
from ground-water contact.
(4) Acid-forming or toxic-forming material shall not be
buried or stored in proximity to a drainage course so as to cause or
pose a threat of water pollution.
(b) Stabilization. Backfilled materials shall be selectively
hauled or conveyed and compacted, wherever necessary to prevent
leaching of acid-forming and toxic-forming materials into surface
or ground waters and wherever necessary to insure stability of
the backfilled materials. The method and design specifications of
compacting material shall be approved by the Commission before
acid-forming or toxic-forming materials are covered.
§12.387. Backfilling and Grading: Thin Overburden.
(a) The provisions of this section apply only where the final
thickness is less than 0.8 times the initial thickness. Initial thickness
is the sum of the overburden thickness and coal thickness prior to
removal of coal. Final thickness is the product of the overburden
thickness prior to removal of coal, times the bulking factor to be
determined for each mine-plan area. The provisions of this section
apply only when surface mining activities cannot be carried out to
comply with §12.384 of this title (relating to Backfilling and Grading:
General Requirements) to achieve the approximate original contour.
(b) In surface mining activities carried out continuously in
the same limited pit area for more than one year from the day coal
removal operations begin and where the volume of all available spoil
and suitable waste materials over the mine plan area is demonstrated
to be insufficient to achieve the approximate original contour of the
lands disturbed, surface mining activities shall be conducted to meet,
at a minimum, the following standards:
(1) haul or convey, backfill, and grade, using all available
spoil and suitable waste materials from the entire mine area, to attain
the lowest practicable stable grade, to achieve a static safety factor
of 1.3, and to provide adequate drainage and long-term stability
of the regraded areas and cover all acid-forming and toxic-forming
materials;
(2) eliminate highwalls by grading or backfilling to stable
slopes not exceeding 2h:1v (50 %), or such lesser slopes as the
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Commission may specify to reduce erosion, maintain the hydrologic
balance, or allow the approved postmining land use;
(3) haul or convey, backfill, grade, and revegetate in ac-
cordance with §§12.390 through 12.393, 12.395, and 12.396 of this ti-
tle (relating to Revegetation: General Requirements, to Revegetation:
Use of Introduced Species, to Revegetation: Timing, to Revegetation:
Mulching and Other Stabilizing Practices, Revegetation: Standards
for Success, and to Revegetation: Tree and Shrub Stocking for For-
est Land), to achieve an ecologically sound land use compatible with
the prevailing use in unmined areas surrounding the mine-plan area;
and
(4) haul or convey, backfill and grade, to ensure impound-
ments are constructed only where:
(A) it has been demonstrated to the Commission’s sat-
isfaction that all requirements of §§12.339 through 12.354 of this title
(relating to Hydrologic Balance: General Requirements, to Hydro-
logic Balance: Water-Quality Standards and Effluent Limitations, to
Hydrologic Balance: Diversions and Conveyance of Overland Flow
and Shallow Ground-Water Flow, and Ephemeral Streams, to Hydro-
logic Balance: Stream-Channel Diversions, to Hydrologic Balance:
Sediment Control Measures, to Hydrologic Balance: Sedimentation
Ponds, to Hydrologic Balance: Discharge Structures, to Hydrologic
Balance: Acid-Forming and Toxic-Forming Spoil, to Hydrologic Bal-
ance: Permanent and Temporary Impoundments, to Hydrologic Bal-
ance: Ground-Water Protection, to Hydrologic Balance: Protection
of Ground-Water Recharge Capacity, to Hydrologic Balance: Surface
and Ground-Water Monitoring, to Hydrologic Balance: Transfer of
Wells, to Hydrologic Balance: Water Rights and Replacement, to
Hydrologic Balance: Discharge of Water Into an Underground Mine,
and to Hydrologic Balance: Postmining Rehabilitation of Sedimen-
tation Ponds, Diversions, Impoundments, and Treatment Facilities)
have been met; and
(B) the impoundments have been approved by the
Commission as suitable for the approved postmining land use and as
meeting the requirements of §§12.330 through 12.386, this section,
and §§12.388 through 12.403 of this title (relating to Permanent
Program Performance Standards – Surface Mining Activities) and
all other applicable federal and state laws and regulations.
§12.388. Backfilling and Grading: Thick Overburden.
(a) The provisions of this section apply only where the final
thickness is greater than 1.2 times the initial thickness. Initial
thickness is the sum of the overburden thickness and coal thickness
prior to removal of coal. Final thickness is the product of the
overburden thickness prior to removal of coal times the bulking factor
to be determined for each mine plan area. The provisions of this
section apply only when surface mining activities cannot be carried
out to comply with §12.384 of this title (relating to Backfilling and
Grading: General Requirements) to achieve the approximate original
contour.
(b) In surface mining activities when the volume of spoil
over the mine-plan area is demonstrated to be more than sufficient
to achieve the approximate original contour, surface mining activities
shall be conducted to meet, at a minimum, the following standards:
(1) haul or convey, backfill, and grade all spoil and
wastes, not required to achieve the approximate original contour of
the mine plan area, to the lowest practicable grade, to achieve a
static factor of safety of 1.3 and cover all acid-forming and other
toxic-forming materials;
(2) haul or convey, backfill, and grade excess spoil and
wastes only within the permit area, and dispose of such materials
in accordance with §§12.363 through 12.366 of this title (relating
to Disposal of Excess Spoil: General Requirements, to Disposal of
Excess Spoil: Valley Fills, to Disposal of Excess Spoil: Head-of-
Hollow Fills, and to Disposal of Excess Spoil: Durable Rock Fills);
(3) haul or convey, backfill, and grade excess spoil and
wastes to maintain the hydrologic balance, in accordance with
§§12.339 through 12.355 of this title (relating to Hydrologic Balance:
General Requirements, to Hydrologic Balance: Water-Quality Stan-
dards and Effluent Limitations, to Hydrologic Balance: Diversions
and Conveyance of Overland Flow and Shallow Ground-Water Flow,
and Ephemeral Streams, to Hydrologic Balance: Stream-Channel Di-
versions, to Hydrologic Balance: Sediment Control Measures, to Hy-
drologic Balance: Sedimentation Ponds, to Hydrologic Balance: Dis-
charge Structures, to Hydrologic Balance: Acid-Forming and Toxic-
Forming Spoil, to Hydrologic Balance: Permanent and Temporary
Impoundments, to Hydrologic Balance: Ground-Water Protection, to
Hydrologic Balance: Protection of Ground-Water Recharge Capac-
ity, to Hydrologic Balance: Surface and Ground-Water Monitoring,
to Hydrologic Balance: Transfer of Wells, to Hydrologic Balance:
Water Rights and Replacement, to Hydrologic Balance: Discharge
of Water Into an Underground Mine, to Hydrologic Balance: Post-
mining Rehabilitation of Sedimentation Ponds, Diversions, Impound-
ments, and Treatment Facilities, and to Hydrologic Balance: Stream
Buffer Zones) and to provide long-term stability by preventing slides,
erosion and water pollution;
(4) haul or convey, backfill, grade, and revegetate wastes
and excess spoil to achieve an ecologically sound land use approved
by the Commission as compatible with the prevailing land uses in
unmined areas surrounding the mine plan area;
(5) eliminate all highwalls and depressions by backfilling
with spoil and suitable waste materials; and
(6) meet the vegetation requirements of §§12.390 through
12.393, 12.395, and 12.396 of this title (relating to Revegetation:
General Requirements, to Revegetation: Use of Introduced Species,
to Revegetation: Timing, to Revegetation: Mulching and Other
Stabilizing Practices, Revegetation: Standards for Success, and to
Revegetation: Tree and Shrub Stocking for Forest Land) for all
disturbed areas.
§12.389. Regrading or Stabilizing Rills and Gullies.
When rills and gullies deeper than 9 inches form in areas that have
been regraded and topsoiled, the rills and gullies shall be filled,
graded, or otherwise stabilized and the area reseeded or replanted
according to §§12.390 through 12.393, 12.395, and 12.396 of this title
(relating to Revegetation: General Requirements, to Revegetation:
Use of Introduced Species, to Revegetation: Timing, to Revegetation:
Mulching and Other Stabilizing Practices, Revegetation: Standards
for Success, and to Revegetation: Tree and Shrub Stocking for Forest
Land). The Commission shall specify that rills or gullies of lesser
size be stabilized and the area reseeded or replanted if the rills or
gullies are disruptive to the approved postmining land use or may
result in additional erosion and sedimentation.
§12.390. Revegetation: General Requirements.
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(a) Each person who conducts surface mining activities shall
establish on all affected land a diverse, effective, and permanent
vegetative cover at least equal in extent of cover to the natural
vegetation of the area and of the same seasonal variety native to
the area of disturbed land or species that supports the approved
postmining land use. For areas designated as prime farmland, the
requirements of §§12.620 through 12.622, 12.624, and 12.625 of this
title (relating to Special Permanent Program Performance Standards
– Operations on Prime Farmland) shall apply.
(b) All revegetation shall be in compliance with the plans
submitted under §§12.145 and 12.147 of this title (relating to
Reclamation Plan: General Requirements, and to Reclamation Plan:
Postmining Land Uses), as approved by the Commission in the
permit, and carried out in a manner that encourages a prompt
vegetative cover and recovery of productivity levels compatible with
the approved postmining land use.
(1) All disturbed land, except water areas and surface
areas of roads that are approved as a part of the postmining land
use, shall be seeded or planted to achieve a permanent vegetative
cover of the same seasonal variety native to the area of disturbed
land.
(2) The vegetative cover shall be capable of stabilizing
the soil surface from erosion.
(3) Vegetative cover shall be considered of the same
seasonal variety when it consists of a mixture of species of equal or
superior utility for the approved postmining land use, when compared
with the utility of naturally occurring vegetation during each season
of the year.
(4) If both the premining and postmining land uses are
cropland, planting of the crops normally grown will meet the
requirements of subsection (b)(1) of this section.
§12.391. Revegetation: Use of Introduced Species.
Introduced species may be substituted for native species only if
approved by the Commission under the following conditions:
(1) after appropriate field trials have demonstrated that
the introduced species are desirable and necessary to achieve the
approved postmining land use;
(2) the species are necessary to achieve a quick, tempo-
rary, and stabilizing cover that aids in controlling erosion; and mea-
sures to establish permanent vegetation are included in the approved
plan submitted under §§12.145(b)(5) and 12.147 of this title (relat-
ing to Reclamation Plan: General Requirements, and to Reclamation
Plan: Postmining Land Uses);
(3) the species are compatible with the plant and animal
species of the region; and
(4) the species meet the requirements of applicable state
and federal seed or introduced species statutes, and are not poisonous
or noxious.
§12.392. Revegetation: Timing.
Seeding and planting of disturbed areas shall be conducted during
the first normal period for favorable planting conditions after final
preparation. The normal period for favorable planting shall be that
planting time generally accepted locally for the type of plant materials
selected. When necessary to effectively control erosion, any disturbed
area shall be seeded and planted, as contemporaneously as practicable
with the completion of backfilling and grading, with a temporary
cover of small grains, grasses, or legumes until a permanent cover is
established.
§12.393. Revegetation: Mulching and Other Soil Stabilizing
Practices.
(a) Suitable mulch and other soil stabilizing practices shall be
used on all regraded and topsoiled areas to control erosion, promote
germination of seeds, or increase the moisture retention capacity of
the soil. The Commission may, on a case-by-case basis, suspend
the requirement for mulch, if the permittee can demonstrate that
alternative procedures will achieve the requirements of §12.395 of
this title (relating to Revegetation: Standards for Success) and do not
cause or contribute to air or water pollution.
(b) When required by the Commission, mulches shall be
mechanically or chemically anchored to the soil surface to assure
effective protection of the soil and vegetation.
(c) Annual grasses and grains may be used alone, as in situ
mulch, or in conjunction with another mulch, when the Commission
etermines that they will provide adequate soil erosion control
and will later be replaced by perennial species approved for the
postmining land use.
(d) Chemical soil stabilizers alone, or in combination with
appropriate mulches, may be used in conjunction with vegetative
covers approved for the postmining land use.
§12.395. Revegetation: Standards for Success.
(a) Comparison to an established standard. Success of
revegetation shall be measured by techniques approved by the
Commission after consultation with appropriate state and federal
agencies. Comparison of ground cover and productivity may be made
on the basis of criteria representative of reference areas maintained
on unmined lands in the area being reclaimed, or through the use
of technical guidance procedures published by USDA or USDI
for assessing ground cover and productivity. Management of the
reference area, if applicable, shall be comparable to that which is
required for the approved postmining land use of the permit area.
(b) Ground cover and productivity standards.
(1) Ground cover and productivity of living plants on the
revegetated area within the permit area shall be equal to the ground
cover and productivity of living plants on the approved reference
area or to the standards in other technical guides approved by the
Director and the Commission. The period of extended responsibility
under the performance-bond requirements of Subchapter J of this
chapter (relating to Bond and Insurance Requirements for Surface
Coal Mining and Reclamation Operations) initiates when ground
cover equals the approved standard after the last year of augmented
seeding, fertilizing, irrigation or other work which ensures success
in:
(A) areas of more than 26.0 inches average annual
precipitation; and continues for not less than five years. Ground
cover and productivity shall equal the approved standard for the last
two consecutive years of the responsibility period; or
(B) areas of less than or equal to 26.0 inches average
annual precipitation; and continues for not less than 10 years. Ground
cover and productivity shall equal the approved standard for the last
two consecutive years of the responsibility period.
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(2) For purposes of subsection (b)(1) of this section, the
average annual precipitation can be determined either:
(A) by interpolation, using standard techniques, from
Mean Annual Precipitations map, p. 97, The National Atlas of the
United States, U.S. Department of the Interior, Geological Survey,
1970; or from Climatic Atlas of the United States, U.S. Department of
Commerce, National Oceanic and Atmospheric Administration, 1974;
or from long-term precipitation averages from Climatological Data ,
U.S. Department of Commerce, National Oceanic and Atmospheric
Administration; or from other official records; or
(B) based on 10 years of continuous and reliable
precipitation records from stations located in or adjacent to the mine
plan area.
(3) The ground cover and productivity of the revegetated
area shall be considered equal if they are at least 90% of the ground
cover and productivity of the reference area with 90-percent statistical
confidence, or with 80-percent statistical confidence on shrub lands,
or ground cover and productivity are at least 90% of the standards
in a technical guide approved pursuant to subsection (b)(1) of this
section. Exceptions may be authorized by the Commission under the
following standards:
(A) for previously mined areas that were not reclaimed
to the requirements of this subchapter (relating to Permanent Program
Performance Standards), as a minimum, the ground cover of living
plants shall not be less than can be supported by the best available
topsoil or other suitable material in the reaffected area, shall not be
less than the ground cover existing before redisturbance, and shall be
adequate to control erosion;
(B) for areas to be developed for industrial or residen-
tial use less than 2 years after regrading is completed, the ground
cover of living plants shall not be less than required to control ero-
sion;
(C) for areas to be used for cropland, success in
revegetation of cropland shall be determined on the basis of crop
production from the mined area as compared to approved reference
areas or other technical guidance procedures. Crop production from
the mined area shall be equal to or greater than that of the approved
standard for the last two consecutive growing seasons of the 5- or 10-
year liability period established in subsection (b)(1) of this section.
The applicable 5- or 10-year period of responsibility for revegetation
shall commence at the date of initial planting of the crop being grown.
Production shall not be considered equal if it is less than 90% of
the production of the approved standard with 90-percent statistical
confidence; and
(D) on areas to be developed for fish and wildlife
management or forestland, success of vegetation shall be determined
on the basis of tree, shrub, or half-shrub stocking and ground cover.
The tree, shrub, or half-shrub stocking shall meet the standards
described in §12.396 of this title (relating to Revegetation: Tree and
Shrub Stocking for Forest Land). The area seeded to a ground cover
shall be considered acceptable if it is at least 70% of the ground
cover of the reference areas with 90-percent statistical confidence, or
if the ground cover is determined to be adequate to control erosion by
the Commission. Subsection (b) of this section shall determine the
responsibility period and the frequency of ground-cover measurement.
(c) Maintenance and data collection. The person who
conducts surface mining activities shall:
(1) maintain any necessary fences and proper manage-
ment practices; and
(2) conduct periodic measurements of vegetation, soils,
and water prescribed or approved by the Commission, to identify
conditions during the applicable period of liability specified in
subsection (b) of this section.
(d) Performance standard exceptions. For permit areas 40
acres or less in size, in locations with an average annual precipitation
of more than 26 inches, the following performance standards, if
approved by the Commission, may be used instead of reference areas
to measure success of revegetation on sites that are disturbed. These
standards shall be met for a minimum of five full consecutive years.
(1) Areas planted only in herbaceous species shall sustain
a vegetative ground cover of 70% for five full consecutive years.
(2) Areas planted with a mixture of herbaceous and
woody species shall sustain a herbaceous vegetative ground cover of
70% for five full consecutive years, and 400 woody plants per acre
after five years. On steep slopes, the minimum number of woody
plants shall be 600 per acre.
(3) For purposes of this section, herbaceous species means
grasses, legumes, and nonleguminous forbs; woody plants means
woody shrubs, trees and vines; and ground cover means the area
of ground covered by the combined aerial parts of vegetation and the
litter that is produced naturally onsite, expressed as a percentage of
the total area of measurement.
§12.396. Revegetation: Tree and Shrub Stocking for Forest Land.
This section sets forth forest resource conservation standards for
reforestation operations to ensure that a cover of commercial tree
species, noncommercial tree species, shrubs or half-shrubs, sufficient
for adequate use of the available growing space, is established after
surface mining activities.
(1) Stocking, i.e., the number of stems per unit area, will
be used to determine the degree to which space is occupied by well-
distributed, countable trees, shrubs or half-shrubs.
(A) Root crown or root sprouts over 1 foot in height
shall count as one toward meeting the stocking requirements. Where
multiple stems occur, only the tallest stem will be counted.
(B) A countable tree or shrub means a tree that can
be used in calculating the degree of stocking under the following
criteria:
(i) the tree or shrub shall be in place at least 2
growing seasons;
(ii) the tree or shrub shall be alive and healthy; and
(iii) the tree or shrub shall have at least one-third
of its length in live crown.
(C) Rock areas, permanent roads, and surface-water
drainage ways on the revegetated area shall not require stocking.
(2) The following are the minimum performance stan-
dards for areas where commercial forest land is the approved post-
mining land use:
(A) the area shall have a minimum stocking of 450
trees or shrubs per acre;
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(B) a minimum of 75% of countable trees or shrubs
shall be commercial trees species;
(C) the number of trees or shrubs and the ground cover
shall be determined using procedures described in §§12.395(b)(3)(D)
of this title (relating to Revegetation: Standards for Success) and
paragraph (1) of this section and the sampling method approved by
the Commission; when the stocking is equal to or greater than 450
trees or shrubs per acre and there is acceptable ground cover, the 5-
or 10-year responsibility period required in §12.395(b) of this title
(relating to Revegetation: Standards for Success) shall begin; and
(D) upon expiration of the 5- or 10-year responsibility
period and at the time of request for bond release, each permittee
shall provide documentation showing that the stocking of trees
and shrubs and the ground cover on the revegetated area satisfy
§§12.395(b)(3)(D) of this title (relating to Revegetation: Standards
for Success) and paragraph (3)(A) of this section.
(3) The following are the minimum performance stan-
dards for areas where woody plants are used for wildlife manage-
ment, recreation, shelter belts, or forest uses other than commercial
forest land:
(A) an inventory of trees, half-shrubs and shrubs shall
be conducted on established reference areas according to methods





(iv) site and species relations; and
(v) appropriate forest-land utilization considera-
tions.
(B) the stocking of trees, shrubs, half-shrubs and the
ground cover established on the revegetated area shall approximate
the stocking and ground cover on the reference area, and shall utilize
local and regional recommendations regarding species composition,
spacing, and planting arrangement. The stocking of live woody plants
shall be equal to or greater than 90% of the stocking of woody plants
of the same life form on the reference area. When this requirement
is met and acceptable ground cover is achieved, the 5- or 10-year
responsibility period required in §12.395(b)(1) of this title (relating
to Revegetation: Standards for Success) shall begin;
(C) upon expiration of the 5- or 10-year responsibility
period and at the time of request for bond release, each permittee
shall provide documentation showing that:
(i) the woody plants established on the revegetated
site are equal to or greater than 90% of the stocking of live woody
plants of the same life form of the approved reference areas with
80-percent statistical confidence; and
(ii) the ground cover on the revegetated area sat-
isfies the requirements of §12.395(b)(3)(D) of this title (relating to
Revegetation: Standards for Success). Species diversity, seasonal
variety and regenerative capacity of the vegetation of the revegetated
area shall be evaluated on the basis of the results which could rea-
sonably be expected using the revegetation methods described in the
mining and reclamation plan; and
(D) at the time of bond release, at least 80% of trees
and shrubs shall have been in place for at least three growing seasons
in areas with a 5-year period of responsibility, and at least six growing
seasons in areas with a 10-year period of responsibility. No trees and
shrubs in place for less than two growing seasons shall be counted
in determining stocking adequacy.
§12.397. Cessation of Operations: Temporary.
(a) Each person who conducts surface mining activities shall
effectively secure surface facilities in areas in which there are no
current operations, but in which operations are to be resumed under an
approved permit. Temporary abandonment shall not relieve a person
of their obligation to comply with any provisions of the approved
permit.
(b) Before temporary cessation of mining and reclamation
operations for a period of thirty days or more, or as soon as it is known
that a temporary cessation will extend beyond 30 days, persons who
conduct surface mining activities shall submit to the Commission
a notice of intention to cease or abandon mining and reclamation
operations. This notice shall include a statement of the exact number
of acres which will have been affected in the permit area, prior to
such temporary cessation, the extent and kind of reclamation of those
areas which will have been accomplished and identification of the
backfilling, regrading, revegetation, environmental monitoring, and
water treatment activities that will continue during the temporary
cessation.
§12.398. Cessation of Operations: Permanent.
(a) Persons who cease surface mining activities permanently
shall close or backfill or otherwise permanently reclaim all affected
areas, in accordance with this chapter (relating to Coal Mining
Regulations) and the permit approved by the Commission.
(b) All underground openings, equipment, structures, or
other facilities not required for monitoring, unless approved by the
Commission as suitable for the postmining land use or environmental
monitoring, shall be removed and the affected land reclaimed.
§12.399. Postmining Land Use.
(a) General. All affected areas shall be restored in a timely
manner:
(1) to conditions that are capable of supporting the uses
which they were capable of supporting before any mining; or
(2) to higher or better uses achievable under criteria and
procedures of this section.
(b) Determining premining use of land. The premining uses
of land to which the postmining land use is compared shall be those
uses which the land previously supported, if the land had not been
previously mined and had been properly managed.
(1) The postmining land use for land that has been
previously mined and not reclaimed shall be judged on the basis
of the highest and best use that can be achieved and is compatible
with surrounding areas.
(2) The postmining land use for land that has received
improper management shall be judged on the basis of the premining
use of surrounding lands that have received proper management.
(3) If the premining use of the land was changed within 5
years of the beginning of mining, the comparison of postmining use
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to premining use shall include a comparison with the historic use of
the land as well as its use immediately preceding mining.
(c) Alternative land uses. Prior to the release of lands from
the permit area in accordance with §12.313 of this title (relating to
Criteria and Schedule for Release of Performance Bond), the permit
area shall be restored, in a timely manner, either to conditions capable
of supporting the uses they were capable of supporting before any
mining, or to conditions capable of supporting approved alternative
land uses. Alternative land uses may be approved by the Commission
after consultation with the landowner or the land management agency
having jurisdiction over the lands, if the following criteria are met:
(1) the proposed postmining land use is compatible with
adjacent land use and, where applicable, with existing local, state,
or federal land-use policies and plans: A written statement of the
views of the authorities with statutory responsibilities for land use
policies and plans is submitted to the Commission within 60 days
of notice by the Commission and before surface mining activities
begin. Any required approval, including any necessary zoning or
other changes required for land use by local, state, or federal land-
management agencies, is obtained and remains valid throughout the
surface mining activities;
(2) specific plans are prepared and submitted to the
Commission which show the feasibility of the postmining land use
as related to projected land-use trends and markets and that include
a schedule showing how the proposed use will be developed and
achieved within a reasonable time after mining and will be sustained.
The Commission may require appropriate demonstrations to show that
the planned procedures are feasible, reasonable, and integrated with
mining and reclamation, and that the plans will result in successful
reclamation;
(3) provision of any necessary public facilities is ensured
as evidenced by letters of commitment from parties other than the
person who conducts surface mining activities, as appropriate, to
provide the public facilities in a manner compatible with the plans
submitted under §12.147 of this title (relating to Reclamation Plan:
Postmining Land Uses). The letters shall be submitted to the
Commission before surface mining activities begin;
(4) specific and feasible plans are submitted to the Com-
mission which show that financing, attainment and maintenance of
the postmining land use are feasible and, if appropriate, are supported
by letters of commitment from parties other than the person who con-
ducts the surface mining activities;
(5) plans for the postmining land use are designed under
the general supervision of a registered professional engineer, who
will ensure that the plans conform to applicable accepted standards
for adequate land stability, drainage, vegetative cover, and aesthetic
design appropriate for the postmining use of the site;
(6) the proposed use will present neither actual nor
probable hazard to public health or safety, nor will it pose any actual
or probable threat of water flow-diminution or pollution;
(7) the use will not involve unreasonable delays in recla-
mation;
(8) necessary approval of measures to prevent or mitigate
adverse effects on fish, wildlife, and related environmental values and
threatened or endangered plants is obtained from the Commission and
appropriate state and federal fish and wildlife management agencies
have been provided a 60-day period in which to review the plan
before surface mining activities begin; and
(9) proposals to change premining land uses of range, fish
and wildlife habitat, forestland, hayland, or pasture to a postmining
cropland use, where the cropland would require continuous main-
t nance such as seeding, plowing, cultivation, fertilization, or other
similar practices to be practicable or to comply with applicable fed-
eral, state, and local laws, are reviewed by the Commission to ensure
that:
(A) there is a firm written commitment by the per-
son who conducts surface mining activities or by the landowner or
land manager to provide sufficient crop management after release of
applicable performance bonds under Subchapter J of this chapter (re-
lating to Bond and Insurance Requirements for Surface Coal Mining
and Reclamation Operations) and §§12.390 through 12.393, 12.395,
and 12.396 of this title (relating to Revegetation: General Require-
ments, to Revegetation: Use of Introduced Species, to Revegetation:
Timing, to Revegetation: Mulching and Other Stabilizing Practices,
Revegetation: Standards for Success, and to Revegetation: Tree and
Shrub Stocking for Forest Land), to assure that the proposed post-
mining cropland use remains practical and reasonable;
(B) there is sufficient water available and committed
to maintain crop production; and
(C) topsoil quality and depth are sufficient to support
the proposed use.
§12.400. Roads: General.
(a) Road classification system.
(1) Each road, as defined in §12.3 of this title (relating to
Definitions), shall be classified as either a primary road or an ancillary
road.
(2) A primary road is any road which is:
(A) used for transporting coal or spoil;
(B) frequently used for access or other purposes for a
period in excess of six months; or
(C) to be retained for an approved postmining land
use.
(3) An ancillary road is any road not classified as a
primary road.
(b) Performance standards. Each road shall be located,
designed, constructed, reconstructed, used, maintained, and reclaimed
so as to:
(1) control or prevent erosion, siltation, and the air
pollution attendant to erosion, including road dust as well as dust
occurring on other exposed surfaces, by measures such as vegetating,
watering, using chemical or other dust suppressants, or otherwise
stabilizing all exposed surfaces in accordance with current, prudent
engineering practices;
(2) control or prevent damage to fish, wildlife, or their
habitat and related environmental values;
(3) control or prevent additional contributions of sus-
pended solids to stream flow or runoff outside the permit area;
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(4) neither cause nor contribute to, directly or indirectly,
the violation of state or federal water-quality standards applicable to
receiving waters;
(5) refrain from seriously altering the normal flow of
water in streambeds or drainage channels;
(6) prevent or control damage to public or private prop-
erty, including the prevention or mitigation of adverse effects on
lands within the boundaries of units of the National Park System, the
National Wildlife Refuge System, the National System of Trails, the
National Wilderness Preservation System, the Wild and Scenic Rivers
System, including designated study rivers, and National Recreation
Areas designated by Act of Congress; and
(7) use nonacid- and nontoxic-forming substances in road
surfacing.
(c) Design and construction limits and establishment of
design criteria. To ensure environmental protection appropriate for
their planned duration and use, including consideration of the type and
size of equipment used, the design and construction or reconstruction
of roads shall incorporate appropriate limits for grade, width, surface
materials, surface drainage control, culvert placement, and culvert
size, in accordance with current, prudent engineering practices, and
any necessary design criteria established by the Commission.
(d) Location.
(1) No part of any road shall be located in the channel of
an intermittent or perennial stream unless specifically approved by the
Commission in accordance with applicable §§12.339 through 12.355
of this title (relating to Hydrologic Balance: General Requirements,
to Hydrologic Balance: Water-Quality Standards and Effluent Limi-
tations, to Hydrologic Balance: Diversions and Conveyance of Over-
land Flow and Shallow Ground-Water Flow, and Ephemeral Streams,
to Hydrologic Balance: Stream-Channel Diversions, to Hydrologic
Balance: Sediment Control Measures, to Hydrologic Balance: Sed-
imentation Ponds, to Hydrologic Balance: Discharge Structures, to
Hydrologic Balance: Acid-Forming and Toxic-Forming Spoil, to Hy-
drologic Balance: Permanent and Temporary Impoundments, to Hy-
drologic Balance: Ground-Water Protection, to Hydrologic Balance:
Protection of Ground-Water Recharge Capacity, to Hydrologic Bal-
ance: Surface and Ground-Water Monitoring, to Hydrologic Balance:
Transfer of Wells, to Hydrologic Balance: Water Rights and Re-
placement, to Hydrologic Balance: Discharge of Water Into an Un-
derground Mine, to Hydrologic Balance: Postmining Rehabilitation
of Sedimentation Ponds, Diversions, Impoundments, and Treatment
Facilities, and to Hydrologic Balance: Stream Buffer Zones).
(2) Roads shall be located to minimize downstream sedi-
mentation and flooding.
(e) Maintenance.
(1) A road shall be maintained to meet the performance
standards of this section and §12.401 of this title (relating to Primary
Roads) and any additional criteria specified by the Commission.
(2) A road damaged by a catastrophic event, such as a
flood or earthquake, shall be repaired as soon as is practicable after
the damage has occurred.
(f) Reclamation. A road not to be retained under an approved
postmining land use shall be reclaimed in accordance with the
approved reclamation plan as soon as practicable after it is no longer
needed for mining and reclamation operations. This reclamation shall
include:
(1) closing the road to traffic;
(2) removing all bridges and culverts unless approved as
part of the postmining land use;
(3) removing or otherwise disposing of road-surfacing
materials that are incompatible with the postmining land use and
revegetation requirements;
(4) reshaping cut and fill slopes as necessary to be
compatible with the postmining land use and to complement the
natural drainage pattern of the surrounding terrain;
(5) protecting the natural drainage patterns by installing
dikes or cross drains as necessary to control surface runoff and
erosion; and
(6) scarifying or ripping the roadbed; replacing topsoil or
substitute material, and revegetating disturbed surfaces in accordance
with §§12.334 through 12.338 of this title, and §§12.390 through
12.393, 12.395, and 12.396 of this title (relating to Revegetation:
General Requirements, to Revegetation: Use of Introduced Species,
to Revegetation: Timing, to Revegetation: Mulching and Other
Stabilizing Practices, Revegetation: Standards for Success, and to
Revegetation: Tree and Shrub Stocking for Forest Land).
§12.401. Primary Roads.
Primary roads shall meet the requirements of §12.400 of this title
(relating to Roads: General) and the additional requirements of this
section.
(1) Certification. The construction or reconstruction of
primary roads shall be certified in a report to the Commission
by a qualified registered professional engineer. The report shall
indicate that the primary road has been constructed or reconstructed
as designed and in accordance with the approved plan.
(2) Safety Factor. Each primary road embankment shall
have a minimum static factor of 1.3.
(3) Location.
(A) To minimize erosion, a primary road shall be
located, insofar as is practicable, on the most stable available surface;
(B) Fords of perennial or intermittent streams by
primary roads are prohibited unless they are specifically approved
by the Commission as temporary routes during periods of road
construction.
(4) Drainage control. In accordance with the approved
plan:
(A) each primary road shall be constructed or recon-
structed, and maintained to have adequate drainage control, using
structures such as, but not limited to bridges, ditches, cross drains,
and ditch relief drains. The drainage-control system shall be designed
to safely pass the peak runoff from a 10-year, 6-hour precipitation
event, or greater event as specified by the Commission;
(B) drainage pipes and culverts shall be installed as
designed, and maintained in a free and operating condition and to
prevent or control erosion at inlets and outlets;
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(C) drainage ditches shall be constructed and main-
tained to prevent uncontrolled drainage over the road surface and
embankment;
(D) culverts shall be installed and maintained to sus-
tain the vertical soil pressure, the passive resistance of the foundation,
and the weight of vehicles using the road;
(E) natural stream channels shall not be altered or
relocated without the prior approval of the Commission in accor-
dance with applicable §§12.339 through 12.355 of this title (relating
to Hydrologic Balance: General Requirements, to Hydrologic Bal-
ance: Water-Quality Standards and Effluent Limitations, to Hydro-
logic Balance: Diversions and Conveyance of Overland Flow and
Shallow Ground-Water Flow, and Ephemeral Streams, to Hydro-
logic Balance: Stream-Channel Diversions, to Hydrologic Balance:
Sediment Control Measures, to Hydrologic Balance: Sedimentation
Ponds, to Hydrologic Balance: Discharge Structures, to Hydrologic
Balance: Acid-Forming and Toxic-Forming Spoil, to Hydrologic Bal-
ance: Permanent and Temporary Impoundments, to Hydrologic Bal-
ance: Ground-Water Protection, to Hydrologic Balance: Protection
of Ground-Water Recharge Capacity, to Hydrologic Balance: Surface
and Ground-Water Monitoring, to Hydrologic Balance: Transfer of
Wells, to Hydrologic Balance: Water Rights and Replacement, to
Hydrologic Balance: Discharge of Water Into an Underground Mine,
to Hydrologic Balance: Postmining Rehabilitation of Sedimentation
Ponds, Diversions, Impoundments, and Treatment Facilities, and to
Hydrologic Balance: Stream Buffer Zones); and
(F) except as provided in paragraph (3)(B) of this sec-
tion, structures for perennial or intermittent stream-channel crossings
shall be made using bridges, culverts, low-water crossings, or other
structures designed, constructed, and maintained using current, pru-
dent engineering practices. The Commission shall ensure that low-
water crossings are designed, constructed, and maintained to prevent
erosion of the structure or stream bed and additional contributions of
suspended solids to stream flow.
(5) Surfacing. Primary roads shall be surfaced with
material approved by the Commission as being sufficiently durable
for the anticipated volume of traffic and the weight and speed of
vehicles using the road.
§12.402. Utility Installations.
All surface coal mining operations shall be conducted in a manner
which minimizes damage, destruction, or disruption of services
provided by oil, gas, and water wells; oil, gas, and coal-slurry
pipelines; railroads; electric and telephone lines; and water and
sewage lines which pass over, under, or through the permit area,
unless otherwise approved by the owner of those facilities and the
Commission.
§12.403. Support Facilities.
(a) Support facilities shall be operated in accordance with a
permit issued for the mine or coal preparation operation to which it
is incident or from which its operation results.
(b) In addition to the other provisions of §§12.330 through
12.402 of this title (relating to Permanent Program Performance
Standards – Surface Mining Activities), support facilities shall be
located, maintained, and used in a manner that:
(1) prevents or controls erosion and siltation, water pol-
lution, and damage to public or private property; and
(2) to the extent possible using the best technology
currently available:
(A) minimizes damage to fish, wildlife, and related
environmental values; and
(B) minimizes additional contributions of suspended
solids to streamflow or runoff outside the permit area. Any such
contributions shall not be in excess of limitations of state or federal
law.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on December 20, 1996.
TRD-9618477
Mary Ross McDonald
Deputy General Counsel, Office of General Counsel
Railroad Commission of Texas
Earliest possible date of adoption: February 10, 1997
For further information, please call: (512) 463–7008
♦ ♦ ♦
Permanent Program Performance Standards-
Underground Mining Activities
16 TAC §§12.500-12.528, 12.530-12.572
The new sections are proposed under the Texas Natural
Resources Code, §134.013, which authorizes the Commission
to adopt and amend rules pertaining to surface coal mining and
reclamation operations.
The following are the statute, article, or code affected by the
proposed new sections: §§12.500 - 12.528, 12.530 -12.572,
Texas Natural Resources Code, Chapter 134.
§12.500. Signs and Markers.
(a) Specifications. Signs and markers required under this
section and §§12.501 through 12.572 of this title (relating to
Permanent Program Performance Standards – Underground Mining
Activities) shall:
(1) be posted, maintained, and removed by the person
who conducts the underground mining activities;
(2) be of a uniform design throughout the activities that
can be easily seen and read;
(3) be made of durable material; and
(4) conform to local laws and regulations.
(b) Duration of maintenance. Signs and markers shall be
maintained during all activities to which they pertain.
(c) Mine and permit identification signs.
(1) Identification signs shall be displayed at each point of
access from public roads to areas of surface operations and facilities
on permit areas for underground mining activities.
(2) Signs will show the name, business address, and tele-
phone number of the person who conducts underground mining activ-
ities and the identification number of the current permit authorizing
underground mining activities.
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(3) Signs shall be retained and maintained until after the
release of all bonds for the permit area.
(d) Perimeter markers. Each person who conducts under-
ground mining activities shall clearly mark the perimeter of all areas
affected by surface operations or facilities before beginning mining
activities.
(e) Buffer zone markers. Buffer zones required by §12.524
of this title (relating to Hydrologic Balance: Stream Buffer Zones)
shall be clearly marked to prevent disturbance by surface operations
and facilities.
(f) Blasting signs. Persons who conduct surface blasting
incidental to underground mining activities shall provide warning
signs as required by §12.528 of this title (relating to Use of
Explosives: Control of Adverse Effects).
(g) Topsoil markers. Where topsoil or other vegetation-
supporting material is segregated and stockpiled as required under
§12.506 of this title (relating to Topsoil: Storage), the stockpiled
material shall be clearly marked.
§12.501. Casing and Sealing of Exposed Underground Openings:
General Requirements.
Each exploration hole, other drill hole or borehole, shaft, well, or
other exposed underground opening shall be cased, lined, or otherwise
managed as approved by the Commission to prevent acid or other
toxic drainage from entering ground and surface waters, to minimize
disturbance to the prevailing hydrologic balance and to ensure the
safety of people, livestock, fish and wildlife, and machinery in the
mine-plan and adjacent area. Each exploration hole, drill hole, or
borehole or well that is uncovered or exposed by mining activities
within the permit area shall be permanently closed, unless approved
for water monitoring or otherwise managed in a manner approved by
the Commission. Use of a drilled hole or monitoring well as a water
well must meet the provisions of §12.520 of this title (relating to
Hydrologic Balance: Transfer of Wells). This section does not apply
to holes drilled and used for blasting in the area affected by surface
operations.
§12.502. Casing and Sealing of Underground Openings: Tempo-
rary.
(a) Each mine entry which is temporarily inactive, but has a
further projected useful service under the approved permit application,
shall be protected by barricades or other covering devices, fenced, and
posted with signs, to prevent access into the entry and to identify the
hazardous nature of the opening. These devices shall be periodically
inspected and maintained in good operating condition by the person
who conducts the underground mining activities.
(b) Each exploration hole, other drill hole or borehole,
shaft, well, and other exposed underground opening which has
been identified in the approved permit application for use to return
underground development waste, coal processing waste or water
to underground workings, or to be used to monitor ground-water
conditions, shall be temporarily sealed until actual use.
§12.503. Casing and Sealing of Underground Openings: Perma-
nent.
When no longer needed for monitoring or other use approved by
the Commission upon a finding of no adverse environmental or
health and safety effects, or unless approved for transfer as a water
well under §12.520 of this title (relating to Hydrologic Balance:
Transfer of Wells), each shaft, drift, adit, tunnel, exploratory hole,
entryway or other opening to the surface from underground shall
be capped, sealed, backfilled, or otherwise properly managed, as
required by the Commission in accordance with §§12.501 and 12.518
of this title (relating to Casing and Sealing of Underground Openings:
General Requirements, and to Hydrologic Balance: Underground
Mine Entry and Access Discharges) and consistent with 30 CFR
75.1711. Permanent closure measures shall be designed to prevent
access to the mine workings by people, livestock, fish and wildlife,
machinery and to keep acid or other toxic drainage from entering
ground or surface waters.
§12.504. Topsoil: General Requirements.
(a) Before disturbance of areas affected by surface opera-
tions, topsoil and subsoils to be saved under §12.505 of this title
(relating to Topsoil: Removal) shall be separately removed and seg-
regated from other material.
(b) After removal, topsoil shall be immediately redistributed
in accordance with §12.507 of this title (relating to Topsoil: Redistri-
bution), stockpiled pending redistribution under §12.506 of this title
(relating to Topsoil: Storage), or if the permittee can demonstrate that
an alternative procedure will provide equal or more protection for the
topsoil, the Commission, may, on a case-by-case basis, approve an
alternative.
§12.505. Topsoil: Removal.
(a) Timing. Topsoil shall be removed from areas to be
affected by surface operations or major structures, after vegetative
cover that would interfere with the use of the topsoil is cleared from
portions of those areas that will be disturbed, but before any drilling
for blasting, mining, or other surface disturbance of surface lands.
(b) Materials to be removed. Topsoil shall be removed
in a separate layer from the areas to be disturbed, unless use of
substitute or supplemental materials is approved by the Commission
in accordance with subsection (e) of this section. If use of substitute
or supplemental materials is approved, all materials to be redistributed
shall be removed.
(c) Material to be removed in thin topsoil situations. If the
topsoil is less than 6 inches, a 6-inch layer that includes the A horizon
and the unconsolidated materials immediately below the A horizon
or the A horizon and all unconsolidated material if the total available
is less than 6 inches, shall be removed and the mixture segregated
and redistributed as the surface soil layer, unless topsoil substitutes
are approved by the Commission pursuant to subsection (e) of this
section.
(d) Subsoil segregation. The B horizon and portions of the
C horizon, or other underlying layers demonstrated to have qualities
for comparable root development, shall be segregated and replaced as
subsoil, if the Commission determines that either of these is necessary
or desirable to ensure soil productivity consistent with the approved
postmining land use.
(e) Topsoil substitutes and supplements.
(1) Selected overburden materials may be substituted for,
or used as a supplement to, topsoil, if the Commission determines that
the resulting soil medium is equal to or more suitable for sustaining
the vegetation than is the available topsoil and the substitute material
is the best available to support the vegetation. This determination
shall be based on the results of chemical and physical analysis of
overburden and topsoil. These analyses shall include determinations
of pH, net acidity or alkalinity, phosphorus, potassium, texture class,
PROPOSED RULES January 10, 1997 22 TexReg 535
and other analyses as required by the Commission. The Commission
may also require that results of field-site trials or greenhouse tests
be used to demonstrate the feasibility of using these overburden
materials.
(2) Results of analyses, trials, and tests shall be submitted
to the Commission. Certification of trials and tests shall be made by
a laboratory approved by the Commission stating that:
(A) the proposed substitute material is equal to or more
suitable for sustaining the vegetation than is the available topsoil;
(B) the substitute material is the best available material
to support the vegetation; and
(C) the trials and tests were conducted using standard
testing procedures.
(3) Substituted or supplemental material shall be removed,
segregated, and replaced in compliance with the requirements for
topsoil under this section.
(f) Limits on topsoil removal area. Where the removal of
vegetative material, topsoil, or other materials may result in erosion
which may cause air or water pollution:
(1) the size of the area from which topsoil is removed at
any one time shall be limited;
(2) the surface soil layer shall be redistributed at a time
when the physical and chemical properties of topsoil can be protected
and erosion can be minimized; and
(3) such other measures shall be taken as the Commission
may approve or require to control erosion.
§12.506. Topsoil: Storage.
(a) Topsoil and other materials removed under §12.505 of
this title (relating to Topsoil: Removal) shall be stockpiled only when
it is impractical to promptly redistribute such materials on regraded
areas.
(b) Stockpiled materials shall be selectively placed on a
stable surface area within the permit area, not disturbed, and
protected from wind and water erosion, unnecessary compaction, and
contaminants which lessen the capability of the materials to support
vegetation when redistributed.
(1) Protection measures shall be accomplished either by:
(A) an effective cover of non-noxious, quick-growing
annual and perennial plants, seeded or planted during the first normal
period after removal for favorable planting conditions; or
(B) other methods demonstrated to and approved by
the Commission to provide equal protection.
(2) Unless approved by the Commission, stockpiled top-
soil and other materials shall not be moved until required for redis-
tribution on a disturbed area.
§12.507. Topsoil: Redistribution.
(a) After final grading and before the replacement of topsoil
and other materials segregated in accordance with §12.505 of this
title (relating to Topsoil: Removal), regraded land shall be scarified or
otherwise treated as required by the Commission to eliminate slippage
surfaces and to promote root penetration. If the person who conducts
underground mining activities shows, through appropriate tests, and
the Commission approves, that no harm will be caused to the topsoil
and vegetation, scarification may be conducted after topsoiling.
(b) Topsoil and other materials shall be redistributed in a
manner that:
(1) achieves an approximate uniform, stable thickness
consistent with the postmining land uses, slopes, and surface-drainage
system;
(2) prevents excess compaction of the topsoil; and
(3) protects the topsoil from wind and water erosion
before and after it is seeded and planted.
§12.508. Topsoil: Nutrients and Soil Amendments.
Nutrients and soil amendments in the amounts determined by soil
tests shall be applied to the redistributed surface soil layer so that
it supports the postmining land use approved by the Commission
and meets the revegetation requirements of §§12.555 through 12.561
of this title (relating to Revegetation: General Requirements, to
Revegetation: Use of Introduced Species, to Revegetation: Timing,
to Revegetation: Mulching and Other Stabilizing Practices, to
Revegetation: Grazing, to Revegetation: Standards for Success, and
to Revegetation: Tree and Shrub Stocking for Forest Land). All
soil tests shall be performed by a qualified laboratory using standard
methods approved by the Commission.
§12.509. Hydrologic Balance: General Requirements.
(a) Underground mining activities shall be planned and
conducted to minimize disturbance to the hydrologic balance within
the permit and adjacent areas, to prevent material damages to the
hydrologic balance outside the permit area, to assure the protection
or replacement of water rights, and to support approved postmining
land uses in accordance with the terms and conditions of the approved
permit and the performance standards of §§12.500 through 12.508,
this section, and §§12.510 through 12.572 of this title (relating to
Permanent Program Performance Standards – Underground Mining
Activities). The Commission may require additional preventative,
remedial, or monitoring measures to assure that material damage to
the hydrologic balance outside the permit area is prevented. Surface
mining and reclamation practices that minimize water pollution and
changes in flow shall be used in preference to water treatment.
(b) Changes in water quality and quantity, in the depth to
ground water, and in the location of surface-water drainage channels
shall be minimized so that the approved postmining land use of the
permit area is not adversely affected.
(c) In no case shall federal and state water-quality statutes,
regulations, standards or effluent limitations be violated.
(d) Operations shall be conducted to minimize water pollu-
tion and, where necessary, treatment methods shall be used to control
water pollution.
(1) Each person who conducts underground mining activ-
ities shall emphasize mining and reclamation practices that prevent
or minimize water pollution. Changes in flow shall be used in pref-
erence to the use of water treatment facilities.
(2) Acceptable practices to control and minimize water
pollution include, but are not limited to:
(A) stabilizing disturbed areas through land-shaping;
(B) diverting runoff;
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(C) achieving quickly germinating and growing stands
of temporary vegetation;
(D) regulating channel velocity of water;
(E) lining drainage channels with rock or vegetation;
(F) mulching;
(G) selectively placing and sealing acid-forming and
toxic-forming materials;
(H) designing mines to prevent gravity drainage of
acid waters;
(I) sealing;
(J) controlling subsidence; and
(K) preventing acid mine drainage.
(3) If the practices listed at subsection (d)(2) of this sec-
tion are not adequate to meet the requirements of §§12.500 through
12.508, this section, and §§12.510 through 12.572 of this title (re-
lating to Permanent Program Performance Standards – Underground
Mining Activities), the person who conducts underground mining
activities shall operate and maintain the necessary water-treatment
facilities for as long as treatment is required under §§12.500 through
12.508, this section, and §§12.510 through 12.572 of this title (re-
lating to Permanent Program Performance Standards – Underground
Mining Activities).
§12.510. Hydrologic Balance: Water-Quality Standards and
Effluent Limitations.
(a) All surface drainage from the disturbed area, including
disturbed areas that have been graded, seeded, or planted, shall be
passed through a sedimentation pond, a series of sedimentation ponds,
or a treatment facility before leaving the permit area. Any discharge
of water from underground workings to surface waters which does
not meet the effluent limitations of this section shall also be passed
through a sedimentation pond, a series of sedimentation ponds, or a
treatment facility before leaving the permit area.
(b) Sedimentation ponds and treatment facilities for surface
drainage from the disturbed area shall be maintained until the
disturbed area has been restored and the vegetation requirements
of §§12.555 through 12.561 of this title (relating to Revegetation:
General Requirements, to Revegetation: Use of Introduced Species,
to Revegetation: Timing, to Revegetation: Mulching and Other
Stabilizing Practices, to Revegetation: Grazing, to Revegetation:
Standards for Success, and to Revegetation: Tree and Shrub
Stocking for Forest Land) are met and the quality of the untreated
drainage from the disturbed area meets the applicable state and
federal water-quality standards requirements for the receiving stream.
Sedimentation ponds and treatment facilities for discharges from
underground workings shall be maintained until either the discharge
continuously meets the effluent limitations of this section without
treatment, or until the discharge has permanently ceased.
(c) The Commission may grant exemptions from these re-
quirements only in accordance with the following:
(1) the person who conducts the underground mining ac-
tivities demonstrates that sedimentation ponds and treatment facilities
are not necessary for the drainage to be exempted to meet the effluent
limitations of this section or the applicable state and federal water-
quality requirements for downstream receiving waters; and
(2) one of the following:
(A) for drainage from areas affected by surface op-
erations and facilities, an exemption may be authorized only if the
disturbed-surface drainage area within the total disturbed-surface area
is small and there is no mixture of surface drainage with a discharge
from underground mine workings; or
(B) for drainage from underground mine workings,
exemption may be authorized only if there is no mixture of that
drainage with drainage from surface areas.
(d) For the purposes of this section only, Adisturbed area@
shall not include those areas affected by surface operations in which
only diversion ditches, sedimentation ponds, or roads are installed
in accordance with §§12.500 through 12.509, this section, and
§§12.511 through 12.572 of this title (relating to Permanent Program
Performance Standards – Underground Mining Activities) and the
upstream area is not otherwise disturbed by the person who conducts
t e underground mining activities.
(e) Sedimentation ponds required by this section shall be
constructed in accordance with §12.514 of this title (relating to
Hydrologic Balance: Sedimentation Ponds), in appropriate locations
before beginning any underground mining activities in the affected
drainage area.
(f) Where the sedimentation ponds or series of sedimentation
ponds is used so as to result in the mixing of drainage from the
disturbed areas with drainage from other areas not disturbed by
current surface coal mining and reclamation operations, the permittee
shall achieve the effluent limitations of subsection (g)(1) through (3)
of this section for all of the mixed drainage when it leaves the permit
ar a.
(g) Water-quality standards and effluent limitations shall
include the following:
(1) discharges of water from areas disturbed by under-
ground mining activities shall be made in compliance with all ap-
plicable federal and state laws and regulations and with the effluent
limitations contained in the applicable federal and state wastewater
discharge permits; provided, however, the Commission may, by sur-
face coal mining permit provisions, impose such additional effluent
limitations as needed;
(2) copies of applicable federal and state wastewater
discharge permits shall be filed with the Commission as a part of
any surface coal mining permit or other application which requires
Commission approval or enforcement of discharge limitations; and
(3) copies of required federal and state discharge moni-
toring reports and effluent reports shall be filed concurrently with the
Commission.
§12.511. Hydrologic Balance: Diversions and Conveyance of
Overland Flow, Shallow Ground-Water Flow, and Ephemeral
Streams.
Overland flow, including flow through litter, and shallow ground-
water flow from undisturbed areas, and flow in ephemeral streams
may be diverted away from disturbed areas by means of temporary
or permanent diversions, if required or approved by the Commission
as necessary to minimize erosion, to reduce the volume of water to
be treated, and to prevent or remove water from contact with acid-
forming and toxic-forming materials. The following requirements
shall be met for all diversions and for all collection drains that are
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used to transport water into water-treatment facilities and for all
diversions of overland and shallow ground-water flow and ephemeral
streams:
(1) temporary diversions shall be constructed to pass
safely the peak runoff from a precipitation event with a 2-year
recurrence interval, or a larger event as specified by the Commission;
(2) to protect fills and property and to avoid danger to
public health and safety, permanent diversions shall be constructed to
pass safely the peak runoff from a precipitation event with a 10-year
recurrence interval, or a larger event as specified by the Commission.
Permanent diversions shall be constructed with gently sloping banks
that are stabilized by vegetation. Asphalt, concrete, or other similar
linings shall be used, only when approved by the Commission to
prevent seepage or to provide stability;
(3) diversions shall be designed, constructed, and main-
tained in a manner which prevents additional contributions of sus-
pended solids to streamflow and to runoff outside the permit area, to
the extent possible using the best technology currently available. Ap-
propriate sediment control measures for these diversions may include,
but not be limited to, maintenance of appropriate gradients, channel
lining, revegetation, roughness structures and detention basins;
(4) no diversion shall be located so as to increase the
potential for landslides and no diversion shall be constructed on
existing landslides unless approved by the Commission;
(5) when no longer needed, each temporary diversion
shall be removed and the affected land regraded, topsoiled, and
revegetated in accordance with §§12.507, 12.508 of this title (relating
to Topsoil: Redistribution, and to Topsoil: Nutrients and Soil
Amendments), with §§12.551 through 12.554 of this title (relating to
Backfilling and Grading: General Requirements, to Backfilling and
Grading: General Grading Requirements, to Backfilling and Grading:
Covering Coal and Acid- and Toxic-Forming Materials, to Backfilling
and Grading: Thin Overburden, to Backfilling and Grading: Thick
Overburden, and to Regrading or Stabilizing Rills and Gullies), and
with §§12.555 through 12.561 of this title (relating to Revegetation:
General Requirements, to Revegetation: Use of Introduced Species,
to Revegetation: Timing, to Revegetation: Mulching and Other Soil
Stabilizing Practices, to Revegetation: Grazing, to Revegetation:
Standards for Success, and to Revegetation: Tree and Shrub Stocking
for Forest Land);
(6) all diversions shall be designed to minimize adverse
impacts on the hydrologic balance within the permit and adjacent ar-
eas, to prevent material damage outside the permit area, and to assure
the safety of the public. Diversion design shall incorporate the fol-
lowing:
(A) channel linings shall be designed using standard
engineering practices to safely pass the design velocities. Riprap
shall comply with the construction requirements of these regulations,
except for sand and gravel;
(B) freeboard shall be no less than 0.3 feet. Protection
shall be provided for transition of flows and for critical areas such
as swales and curves. Where the area protected is a critical area
as determined by the Commission, the design freeboard may be
increased;
(C) energy dissipators shall be installed, when nec-
essary, at discharge points, where diversions intersect with natural
streams and exit velocity of the diversion ditch flow is greater than
that of the receiving stream;
(D) excess excavated material not necessary for diver-
sion channel geometry or regrading of the channel shall be disposed
of in accordance with §§12.531 through 12.534 of this title (relating
to Disposal of Underground Development Waste and Excess Spoil:
General Requirements, to Disposal of Underground Development
Waste and Excess Spoil: Valley Fills, to Disposal of Underground
Development Waste and Excess Spoil: Head-of-Hollow Fills, and
to Disposal of Underground Development Waste and Excess Spoil:
Durable Rock Fills); and
(E) topsoil removed from the diversion excavations
shall be handled in accordance with §§12.504 through 12.508 of
this title (relating to Topsoil: General Requirements, to Topsoil:
Removal, to Topsoil: Storage, to Topsoil: Redistribution, and to
Topsoil: Nutrients and Soil Amendments); and
(7) diversions shall not be constructed or operated to
divert water into underground mines without the approval of the
Commission under §12.522 of this title (relating to Hydrologic
Balance: Discharge of Water Into and Underground Mine).
§12.512. Hydrologic Balance: Stream-Channel Diversions.
(a) Flow from perennial and intermittent streams within the
permit area may be diverted if the diversions:
(1) are approved by the Commission after making the
findings called for in §12.524 of this title (relating to Hydrologic
Balance: Stream Buffer Zones);
(2) comply with other requirements of this subchapter
(relating to Permanent Program Performance Standards);
(3) comply with local, state, and federal statutes and
regulations; and
(4) are approved by the Commission after making the
finding relating to stream buffer zones that the diversions will
not adversely affect the water quantity and quality and related
environmental resources of the streams.
(b) When streamflow is allowed to be diverted, the stream
channel diversion shall be designed, constructed, and removed, in
accordance with the following:
(1) the longitudinal profile of the stream, the channel, and
the flood plain shall be designed and constructed to remain stable and
to prevent, to the extent possible using the best technology currently
available, additional contributions of suspended solids to streamflow
or to runoff outside the permit area. These contributions shall not be
in excess of requirements of state or federal law. Erosion control
structures such as channel lining structures, retention basins, and
artificial channel roughness structures shall be used in diversions only
when approved by the Commission as being necessary to control
erosion. These structures shall be approved for permanent diversions
only where they are stable and will require infrequent maintenance;
and
(2) the combination of channel, bank, and flood-plain
configurations shall be adequate to pass safely the peak runoff of
a 10-year, 24-hour precipitation event for temporary diversions, a
100-year, 24-hour precipitation event for permanent diversions, or
larger events, as specified by the Commission. However, the capacity
of the channel itself should be at least equal to the capacity of the
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unmodified stream channel immediately upstream and downstream of
the diversion.
(c) When no longer needed to achieve the purpose for which
they are authorized, all temporary stream channel diversions shall
be removed and the affected land regraded and revegetated in
accordance with §§12.507 and 12.508 of this title (relating to Topsoil:
Redistribution, and to Topsoil: Nutrients and Soil Amendments),
with §§12.551 through 12.554 of this title (relating to Backfilling
and Grading: General Requirements, to Backfilling and Grading:
General Grading Requirements, to Backfilling and Grading: Covering
Coal and Acid- and Toxic-Forming Materials, and to Regrading or
Stabilizing Rills and Gullies), and with §§12.555 through 12.561
of this title (relating to Revegetation: General Requirements, to
Revegetation: Use of Introduced Species, to Revegetation: Timing,
to Revegetation: Mulching and Other Soil Stabilizing Practices, to
Revegetation: Grazing, to Revegetation: Standards for Success, and
to Revegetation: Tree and Shrub Stocking for Forest Land). At the
time diversions are removed, downstream water-treatment facilities
previously protected by the diversion shall be modified or removed to
prevent overtopping or failure of the facilities. This requirement shall
not relieve the person who conducts the underground mining activities
from maintenance of a water-treatment facility otherwise required
under §§12.500 through 12.511, this section, and §§12.513 through
12.572 of this title (relating to Permanent Program Performance
Standards – Underground Mining Activities) or the permit.
(d) When permanent diversions are constructed, or stream
channels restored after temporary diversions, the operator shall:
(1) restore, enhance where practicable, or maintain natural
riparian vegetation on the banks of the stream;
(2) establish or restore the stream to its natural meander-
ing shape of an environmentally acceptable gradient, as determined
by the Commission; and
(3) establish or restore the stream to a longitudinal profile
and cross section, including aquatic habitats (usually a pattern of
riffles, pools, and drops rather than uniform depth) that approximate
premining stream-channel characteristics.
(e) The design and construction of all stream-channel diver-
sions of perennial and intermittent streams shall be certified by a
qualified registered professional engineer as meeting the performance
standards of §§12.500 through 12.511, this section, and §§12.513
through 12.572 of this title (relating to Permanent Program Perfor-
mance Standards – Underground Mining Activities) and any design
criteria set by the Commission.
§12.513. Hydrologic Balance: Sediment Control Measures.
(a) Appropriate sediment control measures shall be designed,
constructed, and maintained using the best technology currently
available to:
(1) prevent, to the extent possible, additional contribu-
tions of sediment to streamflow or to runoff outside the permit area;
(2) meet the more stringent of applicable state or federal
effluent limitations; and
(3) minimize erosion to the extent possible.
(b) Sediment control measures include practices carried out
within and adjacent to the disturbed area. The sedimentation storage
capacity of practices in and downstream from the disturbed areas
shall reflect the degree to which successful mining and reclamation
techniques are applied to reduce erosion and control sediment.
Sediment control measures consist of the utilization of proper mining
and reclamation methods and sediment control practices, singly or in
combination. Sediment control methods include, but are not limited
to:
(1) disturbing the smallest practicable area at any one
time during the mining operation through progressive backfilling,
grading, and prompt revegetation as required in §12.555(b) of this
title (relating to Revegetation: General Requirements);
(2) stabilizing the backfilled material to promote a reduc-
tion of the rate and volume of runoff in accordance with the require-
ments of §12.551 of this title (relating to Backfilling and Grading:
General Requirements);
(3) retaining sediment within disturbed areas;
(4) diverting runoff away from disturbed areas;
(5) diverting runoff using protected channels or pipes
through disturbed areas so as not to cause additional erosion;
(6) using straw dikes, riprap, check dams, mulches, vege-
tative sediment filters, dugout ponds, and other measures that reduce
overland-flow velocity, reduce runoff volume, or trap sediment;
(7) treating with chemicals; and
(8) treating mine drainage in underground sumps.
§12.514. Hydrologic Balance: Sedimentation Ponds.
(a) General requirements. Sedimentation ponds shall be used
individually or in series and shall:
(1) be designed, constructed and maintained to provide
adequate sediment storage volume;
(2) be designed, constructed, and maintained to provide
adequate detention time to allow the effluent from the ponds to meet
state and federal effluent limitations;
(3) be constructed before any disturbance of the undis-
turbed area to be drained into the pond, and prior to any discharge
of water to surface waters from underground mine workings;
(4) provide periodic sediment removal sufficient to main-
tain adequate volume for the design event; and
(5) be located as near as possible to the disturbed area
and out of perennial streams, unless approved by the Commission.
(b) Sediment storage volume. Sedimentation ponds shall
provide a minimum sediment storage volume equal to:
(1) the accumulated sediment volume from the drainage
area to the pond for a minimum of 3 years or the life of the pond,
whichever is greater. Sediment storage volume shall be determined
using the Universal Soil Loss Equation, gully erosion rates, and the
sediment delivery ratio converted to sediment volume. Conversions
shall use either the sediment density or other empirical methods
derived from regional sediment-pond studies if approved by the
Commission; or
(2) 0.1 acre-foot for each acre of disturbed area within
the upstream drainage area or a greater amount if required by the
Commission based upon sediment yield to the pond. The Commission
may approve a sediment storage volume of not less than 0.035 acre-
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foot for each acre of disturbed area within the upstream drainage
area, if the person who conducts the underground mining activities
has demonstrated that sediment removed by other sediment control
measures is equal to the reduction in sediment storage volume; and
(3) the accumulated sediment volume necessary to retain
sediment for 1 year in any discharge from the underground mine
passing through the pond.
(c) Detention time. Sedimentation ponds shall provide the
required theoretical detention time for the water inflow or runoff
entering the pond from a 10-year, 24-hour precipitation event
(design event), plus the average inflow from the underground mine.
ATheoretical detention time@ is defined as the average time that
the design flow is detained in the pond; and is further defined as
the time difference between the centroid of the inflow hydrograph
and the centroid of the outflow hydrograph for the design event.
Runoff diverted under §12.511 and §12.512 of this title (relating
to Hydrologic Balance: Diversions and Conveyance of Overland
flow, Shallow Ground-Water Flow, and Ephemeral Streams, and
to Hydrologic Balance; Stream-Channel Diversions) away from the
disturbed drainage areas, and not passed through the sedimentation
pond, need not be considered in sedimentation pond design. In
determining the runoff volume, the characteristics of the mine site,
reclamation procedures, and onsite sediment control practices shall be
considered. Sedimentation ponds shall provide a theoretical detention
time of not less than twenty-four hours, or any higher amount required
by the Commission, except as provided under paragraphs (1), (2), or
(3) of this subsection.
(1) The Commission may approve a theoretical detention
time of not less than 10 hours, when the person who conducts the
underground mining activities demonstrates that:
(A) the improvement in sediment removal efficiency
is equivalent to the reduction in detention time as a result of pond
design. Improvements in pond design may include, but are not limited
to, pond configuration, in-flow and out-flow facility locations, baffles
to decrease in-flow velocity and short-circuiting, and surface areas;
and
(B) the pond effluent is shown to achieve and maintain
applicable effluent limitations.
(2) The Commission may approve a theoretical detention
time of not less than 10 hours when the person who conducts the
underground mining activities demonstrates that the size distribution
or the specific gravity of the suspended matter is such that applicable
effluent limitations are achieved and maintained.
(3) The Commission may approve a theoretical detention
time of less than 24 hours to any level of detention time, when the
person who conducts the underground mining activities demonstrates
to the Commission that the chemical treatment process to be used:
(A) will achieve and maintain the effluent limitations;
and
(B) is harmless to fish, wildlife, and related environ-
mental values.
(4) The calculated theoretical detention time and all
supporting documentation and drawings used to establish the required
detention times under subsections (c)(1) through (3) of this section
shall be included in the permit application.
(d) Dewatering. The water storage resulting from inflow
hall be removed by a nonclogging dewatering device or a conduit
spillway approved by the Commission, and shall have a discharge
rate to achieve and maintain the required theoretical detention time.
The dewatering device shall not be located at a lower elevation than
the maximum elevation of the sediment storage volume.
(e) Each person who conducts underground mining activities
shall design, construct, and maintain sedimentation ponds to prevent
short-circuiting to the extent possible.
(f) The design, construction, and maintenance of a sedimen-
tation pond or other sediment control measures in accordance with
this section shall not relieve the person from compliance with appli-
cable effluent limitations as contained in §12.510 of this title (relating
to Hydrologic Balance: Water-Quality Standards and Effluent Limi-
tations).
(g) There shall be no outflow through the emergency spillway
during the passage of the runoff resulting from the 10-year, 24-hour
precipitation event and lesser events through the sedimentation pond,
regardless of the volume of water and sediment present from the
underground mine during the runoff.
(h) Sediment shall be removed from sedimentation ponds
when the volume of sediment accumulates to 60% of the design
sediment storage volume. With the approval of the Commission,
additional permanent storage may be provided for sediment and/or
water above that required for the design sediment storage. Upon
the approval of the Commission for those cases where additional
permanent storage is provided above that required for sediment under
subsection (b) of this section, sediment removal may be delayed until
the remaining volume of permanent storage has decreased to 40% of
the total sediment storage volume, provided the theoretical detention
time is maintained.
(i) An appropriate combination of principal and emergency
spillways shall be provided to discharge safely the runoff from a
25-year, 24-hour precipitation event, or larger event specified by
the Commission, plus any inflow from the underground mine. The
elevation of the crest of the emergency spillway shall be a minimum
of 1.0 foot above the crest of the principal spillway. Emergency
spillway grades and allowable velocities shall be approved by the
Commission.
(j) The minimum elevation of the top of the settled embank-
ment shall be 1.0 foot above the water surface in the reservoir with
the emergency spillway flowing at design depth. For embankments
subject to settlement, this 1.0 foot minimum elevation requirement
shall apply at all times, including the period after settlement.
(k) The constructed height of the dam shall be increased a
minimum of 5% over the design height to allow for settlement, unless
it has been demonstrated to the Commission that the material used
and the design will ensure against all settlement.
(l) The minimum top width of the embankment shall not
be less than the quotient of (H + 35)/5, where H, in feet, is the
height of the embankment as measured from the upstream toe of the
embankment.
(m) The combined upstream and downstream side slopes of
the settled embankment shall not be less than 5h:1v, with neither
slope steeper than 2h:1v. Slopes shall be designed to be stable in all
cases, even if flatter side slopes are required.
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(n) The embankment foundation area shall be cleared of all
organic matter, all surfaces sloped to no steeper than 1h:1v, and the
entire foundation surface scarified.
(o) The fill material shall be free of sod, large roots, other
large vegetative matter, and frozen soil, and in no case shall coal
processing waste be used.
(p) The placing and spreading of fill material shall be
started at the lowest point of the foundation. The fill shall be
brought up in horizontal layers of such thickness as is required to
facilitate compaction and meet the design requirements of this section.
Compaction shall be conducted as specified in the design approved
by the Commission.
(q) If a sedimentation pond has an embankment that is more
than 20 feet in height, as measured from the upstream toe of the
embankment to the crest of the emergency spillway, or has a storage
volume of 20 acre-feet or more, the following additional requirements
shall be met:
(1) an appropriate combination of principal and emer-
gency spillways shall be provided to safely discharge the runoff re-
sulting from a 100-year, 24-hour precipitation event or a larger event
specified by the Commission, plus any inflow from the underground
mine;
(2) the embankment shall be designed and constructed
with an acceptable static safety factor of at least 1.5, or a higher
safety factor as designated by the Commission to ensure stability;
(3) appropriate barriers shall be provided to control seep-
age along conduits that extend through the embankment; and
(4) the criteria of the Mine Safety and Health Adminis-
tration as published in 30 CFR 77.216 shall be met.
(r) Each pond shall be designed and inspected during con-
struction under the supervision of, and certified after construction by,
a registered professional engineer.
(s) The entire embankment including the surrounding areas
disturbed by construction shall be stabilized with respect to erosion by
a vegetative cover or other means immediately after the embankment
is completed. The active upstream face of the embankment where
water is being impounded may be riprapped or otherwise stabilized.
Areas in which the vegetation is not successful or where rills and
gullies develop shall be repaired and revegetated, in accordance with
§12.554 of this title (relating to Regrading or Stabilizing Rills and
Gullies).
(t) All ponds, including those not meeting the size or other
criteria of 30 CFR 77.216(a), shall be examined for structural
weakness, erosion, and other hazardous conditions and reports and
notifications shall be made to the Commission, in accordance with 30
CFR 77.216-3. With the approval of the regulatory authority, dams
not meeting these criteria (30 CFR 77.216(a)) shall be examined four
times per year.
(u) Sedimentation ponds shall not be removed until the dis-
turbed area has been restored and the vegetation requirements of
§§12.555 through 12.561 of this title (relating to Revegetation: Gen-
eral Requirements, to Revegetation: Use of Introduced Species, to
Revegetation: Timing, to Revegetation: Mulching and Other Soil
Stabilizing Practices, to Revegetation: Grazing, to Revegetation:
Standards for Success, and to Revegetation: Tree and Shrub Stock-
ing for Forest Land) are met and the drainage entering the pond has
met the applicable state and federal water-quality requirements for
the receiving stream. When the sedimentation pond is removed, the
affected land shall be regraded and revegetated in accordance with
§§12.550 through 12.554 of this title (relating to contemporaneous
Reclamation, to Backfilling and Grading: General Requirements, to
Backfilling and Grading: General Grading Requirements, to Back-
filling and Grading: Covering Coal and Acid- and Toxic-Forming
Materials, and to Regrading or Stabilizing Rills and Gullies), and
with §§12.555 through 12.561 of this title (relating to Revegeta-
tion: General Requirements, to Revegetation: Use of Introduced
Species, to Revegetation: Timing, to Revegetation: Mulching and
Other Soil Stabilizing Practices, to Revegetation: Grazing, to Reveg-
etation: Standards for Success, and to Revegetation: Tree and Shrub
Stocking for Forest Land), unless the pond has been approved by
the Commission for retention as compatible with the approved post-
mining land use under §12.568 of this title (relating to Postmining
Land Use). If the Commission approves retention, the sedimentation
pond shall meet all the requirements for permanent impoundments
of §§12.517 and 12.523 of this title (relating to Hydrologic Balance:
Permanent and Temporary Impoundments, and to Hydrologic Bal-
ance: Postmining Rehabilitation of Sedimentation Ponds, Diversions,
Impoundments, and Treatment Facilities).
§12.515. Hydrologic Balance: Discharge Structures.
Discharge from sedimentation ponds, permanent and temporary
impoundments, coal processing waste dams and embankments and
diversions shall be controlled by energy dissipators, riprap channels,
and other devices, where necessary, to reduce erosion to prevent
deepening or enlargement of stream channels, and to minimize
disturbance to the hydrologic balance. Discharge structures shall be
designed according to standard engineering-design procedures.
§12.516. Hydrologic Balance: Acid-Forming and Toxic-Forming
Materials.
Drainage from acid-forming and toxic-forming underground devel-
opment waste and spoil, if any, into ground and surface waters shall
be avoided by:
(1) identifying, burying, and treating, where necessary,
waste and spoil which, in the judgment of the Commission, may be
detrimental to vegetation or may adversely affect water quality, if not
treated or buried;
(2) preventing water from coming into contact with acid-
forming and toxic-forming materials in accordance with §12.553 of
this title (relating to Backfilling and Grading: Covering Coal and
Acid- and Toxic-Forming Materials), and other measures required by
the Commission; and
(3) burying or otherwise treating all acid-forming or toxic-
forming underground development waste and spoil within 30 days
after they are first exposed on the mine site, or within a lesser
period required by the Commission. Temporary storage of such
materials may be approved by the Commission upon a finding that
burial or treatment within 30 days is not feasible and will not
result in any material risk of water pollution or other environmental
damage. Storage shall be limited to the period until burial or
treatment first becomes feasible. Acid-forming and toxic-forming
underground development waste and spoil to be stored shall be placed
on impermeable material and protected from erosion and contact with
surface water.
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§12.517. Hydrologic Balance: Permanent and Temporary Im-
poundments.
(a) The requirements of this subsection apply to both tempo-
rary and permanent impoundments.
(1) Impoundments meeting the criteria of 30 CFR
77.216(a) shall also be submitted to the Commission as part of the
permit application.
(2) The design of impoundments shall be certified in ac-
cordance with this chapter (relating to Coal Mining Regulations) as
designed to meet the requirements of §§12.500 through 12.516, this
section, and §§12.518 through 12.572 of this title (relating to Per-
manent Program Performance Standards – Underground Mining Ac-
tivities) using current, prudent engineering practices and any design
criteria established by the Commission. The qualified, registered pro-
fessional engineer or other qualified professional specialist shall be
experienced in the design and construction of impoundments.
(3) Impoundments shall have a minimum static safety
factor of 1.5 for the normal pool with steady seepage saturation
conditions, and a seismic safety factor of at least 1.2.
(4) Impoundments shall have adequate freeboard to resist
overtopping by waves and sudden increases in storage volume.
(5) Foundation and abutments for the impounding struc-
ture shall be designed to be stable under all conditions of construction
and operation of the impoundment. All vegetative and organic ma-
terials shall be removed and foundations excavated and prepared to
resist failure. Cutoff trenches shall be installed if necessary to ensure
stability.
(6) Impoundments shall include a combination of princi-
pal and emergency spillways which shall be designed and constructed
to safely pass the design precipitation event specified in subsection
(b) of this section.
(b) Permanent impoundments are prohibited unless autho-
rized by the Commission, upon the basis of the following demon-
stration:
(1) the quality of the impounded water shall be suitable,
on a permanent basis, for its intended use and, after reclamation,
will meet applicable state and federal water-quality standards, and
discharges of water from the impoundment shall meet applicable
effluent limitations and will not degrade the quality of receiving
waters below applicable state and federal water-quality standards;
(2) the level of water shall be sufficiently stable to sup-
port the intended use;
(3) adequate safety and access to the impounded water
shall be provided for proposed water users;
(4) water impoundments will not result in the diminution
of the quality or quantity of water used by adjacent or surrounding
landowners for agricultural, industrial, recreational, or domestic uses;
(5) the design, construction, and maintenance of struc-
tures shall achieve the minimum design requirements applicable to
structures constructed and maintained under the Watershed Protec-
tion and Flood Prevention Act, Pub. L 83-566 (16 U.S.C. 1006).
Requirements for impoundments that meet the size or other criteria
of the Mine Safety and Health Administration, 30 CFR 77.216(a)
are contained in U.S. Natural Resources Conservation Service, Tech-
nical Release Number 60,Earth Dams and Reservoirs, June 1976.
Requirements for impoundments that do not meet the size or other
criteria contained in 30 CFR 77.216(a) are contained in U.S. Nat-
ural Resources Conservation Service Practice Standard 378,Ponds,
October 1978. Technical Release Number 60 and Practice Standard
378 are on file and available for inspection at the Commission office,
1701 N. Congress Avenue, Austin, Texas;
(6) the size of the impoundment is adequate for its
intended purposes;
(7) the impoundment will be suitable for the approved
postmining land use; and
(8) the design precipitation event for the spillways for a
permanent impoundment will be a 50-year, 6-hour precipitation event,
or such larger event as the Commission may require.
(c) Temporary impoundments of water in which the water
is impounded in a dam shall meet the requirements of §§12.514(e)
through (u) of this title (relating to Hydrologic Balance: Sedimenta-
tion Ponds).
(d) Excavations that will impound water during or after the
mining operation shall have perimeter slopes that are stable and
shall not be steeper than 2h:1v. Where surface runoff enters the
impoundment area, the side slopes shall be protected against erosion.
(e) Slope protection shall be provided to protect against
surface erosion at the site and to protect against sudden drawdown.
Sediment control measures shall be required where necessary to
reduce the sediment leaving the site.
(f) All embankments of temporary and permanent impound-
ments, and the surrounding areas and diversion ditches disturbed
or created by construction, shall be graded, fertilized, seeded, and
mulched to comply with the requirements of §§12.555 through 12.561
of this title (relating to Revegetation: General Requirements, to
Revegetation: Use of Introduced Species, to Revegetation: Timing,
to Revegetation: Mulching and Other Soil Stabilizing Practices, to
Revegetation: Grazing, to Revegetation: Standards for Success, and
to Revegetation: Tree and Shrub Stocking for Forest Land) immedi-
ately after the embankment is completed, provided that the active, up-
stream face of the embankment where water will be impounded may
be riprapped or otherwise stabilized. Areas in which the vegetation is
not successful or where rills and gullies develop shall be repaired and
revegetated to comply with the requirements of §12.554 of this title
(relating to Regrading or Stabilizing Rills and Gullies), and §§12.555
through 12.561 of this title (relating to Revegetation: General Re-
quirements, to Revegetation: Use of Introduced Species, to Revege-
tation: Timing, to Revegetation: Mulching and Other Soil Stabilizing
Practices, to Revegetation: Grazing, to Revegetation: Standards for
Success, and to Revegetation: Tree and Shrub Stocking for Forest
Land).
(g) All dams and embankments meeting the size or other
criteria of 30 CFR 77.216(a) shall be routinely inspected by a qualified
registered professional engineer, or by someone who is a qualified
professional specialist under the supervision of a qualified registered
professional engineer. The professional engineer or specialist shall
be experienced in the construction of impoundments.
(h) All dams and embankments shall be routinely maintained
during the mining operations. Vegetative growth shall be cut where
necessary to facilitate inspection and repairs. Ditches and spillways
shall be cleaned. Any combustible materials present on the surface,
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other than material such as mulch or dry vegetation used for surface
stability, shall be removed and all other appropriate maintenance
procedures followed.
(i) All dams and embankments that meet or exceed the
size or other criteria of 30 CFR 77.216(a) shall be certified to
the Commission by a qualified registered professional engineer,
immediately after construction and annually thereafter, as having been
constructed and/or maintained to comply with the requirements of this
section. All dams and embankments that do not meet the size or other
criteria of 30 CFR 77.216(a) shall be certified by either a qualified
registered professional engineer or a registered land surveyor, except
that all coal processing waste dams and embankments covered
by §§12.543 and 12.544 of this title (relating to Coal Processing
Waste: Dams and Embankments: General Requirements, and to
Coal Processing Waste: Dams and Embankments: Site Preparation)
shall be certified by a qualified registered professional engineer.
Certification reports shall include statements on:
(1) existing and required monitoring procedures and in-
strumentation;
(2) the design depth and elevation of any impounded
waters at the time of the initial certification report or the average
and maximum depths and elevations of any impounded waters over
the past year for the annual certification reports;
(3) existing storage capacity of the dam or embankment;
(4) any fires occurring in the construction material up to
the date of the initial certification or over the past year for the annual
certification reports; and
(5) any other aspects of the dam or embankment affecting
stability.
(j) Plans for any enlargement, reduction in size, reconstruc-
tion, or other modification of dams or impoundments shall be sub-
mitted to the Commission and shall comply with the requirements of
this section. Except where a modification is required to eliminate an
emergency condition constituting a hazard to public health, safety,
or the environment, the Commission shall approve the plans before
modification begins.
(k) If any examination or inspection discloses that a potential
hazard exists, the persons who examined the impoundment shall
promptly inform the Commission of the finding and of the emergency
procedures formulated for public protection and remedial action.
If adequate procedures cannot be formulated or implemented, the
Commission shall be notified immediately. The Commission shall
then notify the appropriate agencies that other emergency procedures
are required to protect the public.
§12.518. Hydrologic Balance: Underground Mine Entry and
Access Discharges.
(a) Surface entries and accesses to underground workings,
including adits and slopes, shall be located, designed, constructed,
and utilized to prevent or control gravity discharge of water from the
mine.
(b) Gravity discharge of water from an underground mine,
other than a drift mine subject to subsection (c) of this section, may
be allowed by the Commission, if it is demonstrated that:
(1) the discharge:
(A) satisfies the water effluent limitations referenced
in §12.510 of this title (relating to Hydrologic Balance: Water-
Quality Standards and Effluent Limitations) and all applicable state
and federal water-quality standards without treatment; and
(B) will result in changes in the prevailing hydrologic
balance that are minimal, and approved postmining land uses will not
be adversely affected; or
(2) discharges:
(A) are conveyed to a treatment facility in the permit
area in accordance with §12.510 of this title (relating to Hydrologic
Balance: Water-Quality Standards and Effluent Limitations); and
(B) for all water from the underground mine dis-
charged from the treatment facility, the effluent limitations referenced
in §12.510 of this title (relating to Hydrologic Balance: Water-Quality
Standards and Effluent Limitations) and all other applicable state and
federal statutes and regulations are met; and
(C) consistent maintenance of the treatment facility
will occur throughout the anticipated period of gravity discharge.
(c) Notwithstanding anything to the contrary in subsections
(a) and (b) of this section, for a drift mine first used after the
implementation of a state, federal, or federal lands program and
located in acid-producing or iron-producing coal seams, surface
entries and accesses shall be located in such a manner as to prevent
any gravity discharge from the mine.
§12.519. Hydrologic Balance: Surface- and Ground-Water Moni-
toring.
(a) Ground water.
(1) Ground-water levels, infiltration rates, subsurface flow
and storage characteristics, and the quality of ground water shall be
monitored in a manner approved by the Commission, to determine
the effects of underground mining activities on the recharge capacity
of reclaimed lands and on the quantity and quality of water in ground-
water systems in the mine plan and adjacent areas.
(2) When underground mining activities may affect
ground-water systems which serve as aquifers which significantly
ensure the hydrologic balance of water use either on or off the
mine-plan area, ground-water levels and ground-water quality shall
be periodically monitored. Monitoring shall include measurements
from a sufficient number of wells and mineralogical and chemical
analyses of aquifer, overburden, and spoil that are adequate to reflect
changes in ground-water quantity and quality resulting from these
activities. Monitoring shall be adequate to plan for modification
of the underground mining activities if necessary to minimize
disturbance to the prevailing hydrologic balance.
(3) As specified and approved by the Commission, the
person who conducts the underground mining activities shall conduct
additional hydrologic tests, including drilling, infiltration tests and
aquifer tests, and the results shall be submitted to the Commission
to demonstrate compliance with §12.518 of this title (relating
to Hydrologic Balance: Underground Mine Entry and Access
Discharges) and this section.
(4) Ground-water monitoring data shall be submitted in
quarterly reports to the Commission or more frequently as prescribed
by the Commission. Monitoring reports shall include analytical
results from each sample taken during the reporting period. When the
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analysis of any ground-water sample indicates noncompliance with
the permit conditions, then the operator shall promptly notify the
Commission and immediately take the actions provided for in this
chapter (relating to Coal Mining Regulations).
(b) Surface water.
(1) Surface water monitoring shall be conducted in accor-
dance with the monitoring program submitted under §12.188(a)(9)
of this title (relating to Reclamation Plan: Protection of Hydrologic
Balance) and approved by the Commission. The Commission shall
determine the nature of data, frequency of collection, and reporting
requirements. Monitoring shall:
(A) be adequate to measure accurately and record
water quantity and quality of discharges from the permit area;
(B) in all cases in which analytical results of the
sample collections indicate noncompliance with a permit condition or
applicable standard has occurred, result in the person who conducts
underground mining activities notifying the Commission within 5
days. Where a National Pollutant Discharge Elimination System
(NPDES) permit effluent limitation noncompliance has occurred,
the person who conducts the underground mining activities shall
forward the analytic results concurrently with the written notice of
noncompliance; and
(C) result in quarterly reports to the Commission, to
include analytical results from each sample taken during the quarter.
Any sample results which indicate a permit violation will be reported
immediately to the Commission. In those cases where the discharge
for which water-monitoring reports are required is also subject to
regulation by a NPDES permit issued under the Clean Water Act
of 1977 (30 U.S.C. 1251-1378), and where such permit includes
provisions for equivalent reporting requirements and requires filing
of the water-monitoring reports within 90 days or less of sample
collection, the following alternative procedure shall be used. The
person who conducts the underground mining activities shall submit
to the Commission on the same time schedule as required by the
NPDES permit, or within 90 days following sample collection,
whichever is earlier, either:
(i) a copy of the completed reporting form filed to
meet NPDES permit requirements; or
(ii) a letter identifying the state or federal govern-
ment official with whom the reporting form was filed to meet NPDES
permit requirements and the date of filing.
(2) Surface-water flow and quality, including discharges
to surface waters from the permit area, and receiving waters, shall
continue to be monitored after both the cessation of use of under-
ground mine workings and after surface disturbed areas have been
regraded and stabilized according to §§12.500 through 12.518, this
section, and §§12.520 through 12.572 of this title (relating to Per-
manent Program Performance Standards – Underground Mining Ac-
tivities). Data from this monitoring may be used to demonstrate
that the quality and quantity of runoff without treatment is consistent
with the requirements of §§12.500 through 12.518, this section, and
§§12.520 through 12.572 of this title (relating to Permanent Program
Performance Standards – Underground Mining Activities) to mini-
mize disturbance to the prevailing hydrologic balance and to attain
the approved postmining land use. These data may also provide a
basis for approval by the Commission for removal of water-quality
or flow-control systems.
(3) Equipment, structures, and other devices necessary
to measure and sample accurately the quality and quantity of
surface-water discharges from the surface disturbed area and from
underground mine workings shall be properly installed, maintained,
and operated and shall be removed when no longer required.
§12.520. Hydrologic Balance: Transfer of Wells.
(a) An exploratory or monitoring well may only be trans-
ferred by the person who conducts underground mining activities for
further use as a water well with the prior approval of the Commis-
sion. That person and the surface owner of the lands where the well
is located shall jointly submit a written request to the Commission
for that approval.
(b) Upon an approved transfer of a well, the transferee shall:
(1) assume primary liability for damages to persons or
property from the well;
(2) plug the well when necessary, but in no case later than
abandonment of the well; and
(3) assume primary responsibility for compliance with
§§12.501 through 12.503 of this title (relating to Casing and Sealing
of Exposed Underground Openings: General Requirements, to Casing
and Sealing of Exposed Underground Openings: Temporary, and to
Casing and Sealing of Exposed Underground Openings: Permanent)
with respect to the well.
(c) Upon an approved transfer of a well, the transferor shall
be secondarily liable for the transferee’s obligation under subsection
(b) of this section, until release of the bond or other
equivalent guarantee required by Subchapter J of this chapter (relating
to Bond and Insurance Requirements for Surface Coal Mining and
Reclamation Operations) for the area in which the well is located.
§12.521. Hydrologic Balance: Water Rights and Replacement.
Any person who conducts underground mining activities shall replace
the water supply of an owner of interest in real property who
obtains all or part of his or her supply of water for domestic,
agricultural, industrial, or other legitimate use from an underground
or surface source, where the water supply has been affected by
contamination, diminution, or interruption proximately resulting from
the underground mining activities.
§12.522. Hydrologic Balance: Discharge of Water into an Under-
ground Mine.
Water from the surface or from an underground mine shall not
be diverted or discharged into other underground mine workings,
unless the person who conducts the underground mining activities
demonstrates to the Commission that the discharge will:
(1) abate water pollution or otherwise eliminate public
hazards resulting from underground mining activities;
(2) be discharged as a controlled flow;
(3) meet the effluent limitations referenced in §12.510 of
this title (relating to Hydrologic Balance: Water-Quality Standards
and Effluent Limitations) for pH and total suspended solids, except
that the pH and total suspended solid limitations may be exceeded,
if approved by the Commission, and the discharge is limited to:
(A) coal processing waste;
(B) underground mine development waste;
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(C) fly ash from a coal-fired facility;
(D) sludge from an acid mine drainage treatment
facility;
(E) flue-gas desulfurization sludge; or
(F) inert materials used for stabilizing underground
mines;
(4) continue as a controlled and identifiable flow and is
ultimately treated by an existing treatment facility;
(5) in any event not cause, result in, or contribute to a
violation of applicable water-quality standards or effluent limitations
due to discharge from underground mines to surface waters;
(6) minimize disturbance to the hydrologic balance of the
permit area, prevent material damage outside the permit area, and
otherwise eliminate public hazards resulting from surface mining
activities; and
(7) meet with the approval of the Mine Safety and Health
Administration.
§12.523. Hydrologic Balance: Postmining Rehabilitation of Sedi-
mentation Ponds, Diversions, Impoundments, and Treatment Facili-
ties.
Before abandoning the permit area, the person who conducts the un-
derground mining activities shall renovate all permanent sedimenta-
tion ponds, diversions, impoundments and treatment facilities to meet
criteria specified in the detailed design plan for the permanent struc-
tures and impoundments.
§12.524. Hydrologic Balance: Stream Buffer Zones.
(a) No surface area within 100 feet of a perennial stream
or a stream with a biological community determined according to
subsection (c) of this section shall be disturbed by surface operations
and facilities, except in accordance with §§12.511 and 12.512 of this
title (relating to Hydrologic Balance: Diversions and Conveyance
of Overland Flow, Shallow Ground-Water Flow, and Ephemeral
Streams, and to Hydrologic Balance: Stream-Channel Diversions),
unless the Commission specifically authorizes underground mining
activities closer to or through such a stream upon finding:
(1) that the original stream channel will be restored; and
(2) during and after mining, the water quantity and quality
from the stream section within 100 feet of the underground mining
activities shall not be adversely affected.
(b) The area not to be disturbed shall be designated a buffer
zone and marked as specified in §12.500 of this title (relating to Signs
and Markers).
(c) A stream with a biological community shall be deter-
mined by the existence in the stream at any time of an assemblage of
two or more species of arthropods or molluscan animals which are:
(1) adapted to flowing water for all or part of their life
cycle;
(2) dependent upon a flowing-water habitat;
(3) reproducing or can reasonable be expected to repro-
duce in the water body where they are found; and
(4) longer than 2 millimeters at some stage or part of their
life cycle spent in the flowing-water habitat.
§12.525. Coal Recovery.
Underground mining activities shall be conducted so as to maximize
the utilization and conservation of the coal, while utilizing the best
technology currently available to maintain environmental integrity,
so that reaffecting the land in the future through surface coal mining
operations is minimized.
§12.526. Use of Explosives: General Requirements.
(a) This section and §§12.527 through 12.530 of this title
(relating to Use of Explosives) apply only to surface blasting activities
incident to underground mining, including, but not limited to, initial
rounds of slopes and shafts.
(b) Each person who conducts underground mining activities
shall comply with all applicable state and federal laws in the use of
explosives.
(c) All surface blasting operations incident to underground
mining shall be conducted by experienced, trained, and competent
persons who understand the hazards involved. Each person respon-
sible for blasting operations shall possess a valid certification as re-
quired by §§12.700 through 12.710 of this title (relating to Training,
Examination, and Certification of Blasters) and:
(1) be familiar with the site-specific performance stan-
dards; and
(2) give direction and on-the-job training to persons who
are not certified and who are assigned to the blasting crew to assist
in the use of explosives.
(d) Blast-design requirements shall include the following:
(1) the operator shall submit to the Commission an
anticipated blast design if blasting operations will be conducted
within:
(A) 1,000 feet of any building used as a dwelling,
public building, school, church, or community or institutional
building outside the permit area; or
(B) 500 feet of an active or abandoned underground
mine;
(2) the blast design may be presented as part of a
permit application or at a time, before the blast, approved by the
Commission;
(3) the blast design shall contain sketches of the drill
patterns, delay periods, and decking and shall indicate the type and
amount of explosives to be used, critical dimensions, and the location
and general descriptions of structures to be protected, as well as a
discussion of design factors to be used, which protect the public and
meet the applicable airblast, flyrock, and ground-vibration standards
in §12.528 of this title (relating to Use of Explosive: Control of
Adverse Effects);
(4) the blast design shall be prepared and signed by a
certified blaster; and
(5) the Commission may require changes to the design
submitted.
§12.527. Use of Explosives: Pre-Blasting Survey.
(a) At least 30 days before initiation of a blasting program,
the operator shall notify, in writing, all residents or owners of
dwellings or other structures located within 1/2 mile of the blasting
PROPOSED RULES January 10, 1997 22 TexReg 545
site regarding how to request a pre-blasting survey. The request shall
be made, in writing, directly to the operator or to the Commission
who shall promptly notify the operator. The operator shall promptly
conduct a pre-blasting survey of the dwelling or structure and
promptly submit a report of the survey to the Commission and to
the person requesting the survey. If a structure is renovated or
modified, subsequent to a pre-blast survey, then upon request a survey
of such additions and renovations shall be performed by the operator
in accordance with this section.
(b) The operator shall determine the condition of the dwelling
or structure and shall document any pre-blasting damage and other
physical factors that could reasonably be affected by the blasting. As-
sessments of structures such as pipelines, pipes, cables, transmission
lines, cisterns, and wells and other water systems may be limited to
surface conditions and other readily available data. Special attention
shall be given to the pre-blasting condition of wells and other water
systems used for human, animal, or agricultural purposes and to the
quantity and quality of the water.
(c) A written report of the survey shall be prepared and
signed by the person who conducted the survey. The report may
include recommendations for any special conditions or proposed
adjustments to the blasting procedure which should be incorporated
into the blasting plan to prevent damage. Copies of the report shall
be promptly provided to the person requesting the survey and to
the Commission. If the person requesting the survey disagrees with
the results of the survey, he or she may notify, in writing, both the
operator and the Commission of the specific areas of disagreement.
(d) Any pre-blasting surveys requested before the 10th day
before the planned initiation of blasting shall be completed by the
operator before the initiation of blasting.
§12.528. Use of Explosives: Control of Adverse Effects.
(a) General requirements.
(1) Blasting shall be conducted in a manner that will
prevent injury to persons, damage to public or private property outside
the permit area, adverse impacts on any underground mine, and
change in the course, channel, or availability of ground or surface
waters outside the permit area.
(2) Except where lesser distances are approved by the
Commission, based upon a pre-blasting survey, seismic investigation,
or other appropriate investigation, blasting shall not be conducted
within:
(A) 1,000 feet of any building used as a dwelling,
school, church, hospital, or nursing facility; and
(B) 500 feet of facilities including but not limited to
disposal wells, petroleum or gas-storage facilities, fluid-transmission
pipelines, gas or oil-collection lines, or water and sewage lines.
(b) Scheduled blasting. All blasting shall be conducted
between sunrise and sunset, unless otherwise approved by the
Commission upon a showing by the operator that the public will
be protected from adverse noise and other impacts.
(1) The Commission may limit the area covered, timing
and sequence of blasting as listed in the blasting schedule if such
limitations are reasonable and necessary in order to protect the public
health, safety or welfare.
(2) Blasting may be conducted between sunset and sunrise
if:
(A) a blast that has been prepared during the afternoon
must be delayed due to the occurrence of an unavoidable hazardous
condition and cannot be delayed until the next day because a potential
safety hazard would result that cannot be adequately mitigated;
(B) in addition to the required warning signals, oral
notices are provided to persons within 1/2 mile of the blasting site;
and
(C) a complete written report of blasting at night is
filed by the operator with the Commission not later than 3 days after
the night blasting. The report shall include a description in detail
f the reason for the delay in blasting including why the blasting
could not be held over to the next day, when the blast was actually
conducted, the warning notices given, and a copy of the blast report
r quired by §12.530 of this title (relating to Use of Explosives:
Records of Blasting Operations).
(c) Unscheduled blasting. Unscheduled blasting may be
conducted only where public or operator health and safety so require,
and for emergency blasting actions. The operator shall use audible
signals to notify residents within 1/2 mile of the blasting site prior
to conducting unscheduled blasting, and shall document the reason
for the unscheduled blasting in accordance with §12.530 of this title
(relating to Use of Explosives: Records of Blasting Operations).
(d) Warnings. All blasting shall require blasting signs,
warnings, and access control.
(1) Blasting signs shall meet the specifications of §12.500
of this title (relating to Signs and Markers). The operator shall:
(A) conspicuously place signs reading, "Blasting
Area", along the edge of any blasting area that comes within 100
feet of any public road right-of-way, and at the point where any
other road provides access to the blasting area; and
(B) conspicuously place at all entrances to the permit
area from the public roads or highways, signs reading, "Warning!
Explosives in Use". The signs shall clearly list and describe the
meaning of the audible blast warning and all-clear signals that are in
use, and shall explain the marking of the blasting areas and charged
holes awaiting firing within the permit area.
(2) Warning and all-clear signals of different character or
pattern that are audible within a range of 1/2 mile from the blasting
site shall be given. The operator shall notify each person within the
permit area and each person who resides or regularly works within
1/2 mile of the permit area regarding the meaning of the signals in
the blasting schedule.
(e) Access control. Access to the blasting area shall be
controlled to prevent the presence of livestock or unauthorized
persons during blasting until an authorized representative of the
operator has reasonably determined that:
(1) no unusual hazards, such as imminent slides or
undetonated charges, exist; and
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(A) Airblast shall not exceed the maximum limits
specified below at the location of any dwelling, public building,
school, church, or community or institutional structure outside the
permit area, except as provided in subsection (e) of this section.
Figure: 16 TAC 12.528(f)(1)(A)
(B) In all cases except the C-weighted, slow response,
the measuring systems used must have a flat frequency response of
at least 200 Hz at the upper end. The C-weighted shall be measured
with a Type 1 sound-level meter that meets the standardAmerican
National Standards InstituteANSI S1.4-1971 specifications. ANSI
S1.4-1971 is on file and available for inspection at the office of the
Commission, l70l North Congress Avenue, Austin, Texas.
(C) If necessary to prevent damage, the Commission
shall specify lower maximum allowable airblast levels than those of
subsection (f)(1)(A) of this section for use in the vicinity of a specific
blasting operation.
(2) Monitoring.
(A) The operator shall conduct periodic monitoring to
ensure compliance with the airblast standards. The Commission may
require airblast measurement of any or all blasts, and may specify
the locations at which the measurements are to be taken.
(B) The measuring systems shall have an upper-end
flat frequency response of at least 200 Hz.
(g) Flyrock. Flyrock traveling in the air or along the ground
shall not be cast from the blasting site:
(1) more than 1/2 the distance to the nearest dwelling or
other occupied structure;
(2) beyond the area of control required under subsection
(i) of this section; or
(3) beyond the permit boundary.
(h) Ground vibration.
(1) General. In all blasting operations, except as other-
wise authorized in subsection (e) of this section, the maximum ground
vibration shall not exceed the values approved by the Commission.
The maximum ground vibration for protected structures listed in sub-
section (d)(2)(A) of this section shall be established in accordance
with the maximum peak-particle-velocity limits of subsection (d)(2)
of this section, the scaled-distance equation of subsection (d)(3) of
this section, the blasting-level chart of subsection (d)(4) of this sec-
tion, or by the Commission under subsection (d)(5) of this section.
All structures in the vicinity of the blasting area, not listed in sub-
section (d)(2)(A) of this section, such as water towers, pipelines and
other utilities, tunnels, dams, impoundments, and underground mines,
shall be protected from damage by establishment of a maximum al-
lowable limit on ground vibration, submitted by the operator and
approved by the Commission.
(2) Maximum peak particle velocity.
(A) The maximum ground vibration shall not exceed
the following limits at the location of any dwelling, public building,
school, church, or community or institutional building outside the
permit area:
Figure: 16 TAC 12.528(h)(2)(A)
(B) A seismographic record shall be provided for each
blast.
(3) Scaled-distance equation.
(A) An operator may use the scaled-distance equation,
W = (D/D
s
)2, to determine the allowable charge weight of explosives
to be detonated in any 8-millisecond period, without seismic moni-
toring; where W = the maximum weight of explosives, in pounds; D
= the distance, in feet, from the blasting site to the nearest protected
structure; and D
s
= the scaled-distance factor, which may initially be
approved by the Commission using the values for the scaled-distance
factor listing in subsection (d)(2)(A) of this section.
(B) The development of a modified scaled-distance
factor may be authorized by the Commission upon receipt of a
written request by the operator, supported by seismographic records
of blasting at the mine site. The modified scaled-distance factor
shall be determined such that the particle velocity of the predicted
ground vibration will not exceed the prescribed maximum allowable
peak particle velocity of subsection (d)(2)(A) of this section, at a 95-
percent confidence level.
(4) Blasting-level chart.
(A) An operator may use the ground vibration limits
in Figure 1 to determine the maximum allowable ground vibration.
Figure: 16 TAC 12.528(h)(4)(A)
(B) If the Figure 1 limits are used, a seismographic
record, including both particle-velocity and vibration-frequency lev-
els, shall be provided for each blast. The method for the analysis
of the predominant frequency contained in the blasting records shall
be approved by the Commission before application of this alternative
blasting criterion.
(5) The maximum allowable ground vibration shall be
reduced by the Commission beyond the limits otherwise provided by
this section, if determined necessary to provide damage protection.
(6) The Commission may require an operator to conduct
seismic monitoring of any or all blasts or may specify the locations at
which the measurements are taken and the degree of detail necessary
in the measurement.
(i) The maximum airblast and ground vibration standards of
subsections (b) and (d) of this section shall not apply at the following
locations:
(1) at structures owned by the permittee and not leased to
another person; and
(2) at structures owned by the permittee and leased to
another person, if a written waiver by the lessee is submitted to the
Commission before blasting.
§12.530. Use of Explosives: Records of Blasting Operations.
The operator shall retain a record of each blast, including seismograph
reports, which shall be retained for at least 3 years and which shall be
available for inspection by the Commission and the public on request.
The record shall contain the following data:
(1) name of the operator conducting the blast;
(2) location, date, and time of blast;
(3) name, signature, and certification number of blaster
conducting the blast;
(4) identification, direction, and distance, in feet, from
the nearest blast hole to the nearest dwelling, public building, school,
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church, or community or institutional building located outside the
permit area, except those described in §12.528(e) of this title (relating
to Use of Explosives: Control of Adverse Effects);
(5) weather conditions, including those which may cause
possible adverse blasting effects such as temperature, and wind
direction and approximate velocity;
(6) type of material blasted;
(7) sketches of the blast pattern, including number of
holes, burden, spacing, decks, and delay pattern;
(8) diameter and depth of holes;
(9) types of explosives used;
(10) total weight of explosives used per hole;
(11) maximum weight of explosives detonated within any
8-millisecond period;
(12) maximum number of holes detonated within any 8-
millisecond period;
(13) initiation system;
(14) type and length of stemming;
(15) mats or other protections used;
(16) type of delay detonator and delay periods used;
(17) sketch of the delay pattern;
(18) number of persons in the blasting crew;
(19) seismographic and airblast records, where required,
which shall include:
(A) type of instrument, sensitivity, seismographic
reading, and calibration signal or certification of annual calibration;
(B) exact location of the instrument and the date, time,
and distance from the blast;
(C) name of the person and firm taking the seismo-
graph reading;
(D) name of the person and firm analyzing the seis-
mographic record; and
(E) the vibration and airblast level recorded; and
(20) reasons and conditions for each unscheduled blast.
§12.531. Disposal of Underground Development Waste and Excess
Spoil: General Requirements.
(a) Underground development waste and spoil not required
to achieve the approximate original contour and which is not used
as backfill shall be hauled or conveyed to and placed in designated
disposal areas within a permit area if the disposal areas are authorized
for such purposes in the approved permit application in accordance
with this section and §§12.532 through 12.534 of this title (relating
to Disposal of Underground Development Waste and Excess Spoil:
Valley Fills, to Disposal of Underground Development Waste and
Excess Spoil: Head-of-Hollow fills, and to Disposal of Underground
Development Waste and Excess Spoil: Durable Rock Fills). The
material shall be placed in a controlled manner to ensure:
(1) that leachate and surface runoff from the fill will not
degrade surface or ground waters or exceed the effluent limitations
referenced in §12.510 of this title (relating to Hydrologic Balance:
Water-Quality Standards and Effluent Limitations);
(2) stability of the fill; and
(3) that the land mass designated as the disposal area is
suitable for reclamation and revegetation compatible with the natural
surroundings.
(b) The fill shall be designed using recognized professional
standards, certified by a registered professional engineer, and ap-
proved by the Commission.
(c) All vegetative and organic materials shall be removed
from the disposal area and the topsoil shall be removed, segregated
and stored or replaced in accordance with §§12.504 through 12.508
of this title (relating to Topsoil: General Requirements, to Topsoil:
Removal, to Topsoil: Storage, to Topsoil: Redistribution, and
to Topsoil: Nutrients and Soil Amendments). If approved by
the Commission, organic material may be used as mulch or may
be included in the topsoil to control erosion, promote growth of
vegetation, or increase the moisture retention of the soil.
(d) Slope protection shall be provided to minimize surface
erosion at the site. Diversion design shall conform with the
requirements of §12.511 of this title (relating to Hydrologic Balance:
Diversions and Conveyance of Overland Flow, Shallow Ground-
Water Flow, and Ephemeral Streams). All disturbed areas, including
diversion ditches that are not riprapped, shall be vegetated upon
completion of construction.
(e) The disposal areas shall be located on the most moder-
ately sloping and naturally stable areas available as approved by the
Commission. If such placement provides additional stability and pre-
vents mass movement, fill materials suitable for disposal shall be
placed upon or above a natural terrace, bench, or berm.
(f) The fill materials shall be hauled or conveyed and placed
in horizontal lifts in a controlled manner, concurrently compacted
as necessary to ensure mass stability and prevent mass movement,
covered, and graded to allow surface and subsurface drainage to be
compatible with the natural surroundings and ensure a long-term static
safety factor of 1.5.
(g) The final configuration of the fill must be suitable for
postmining land uses approved in accordance with §12.568 of this
title (relating to Postmining Land Use), except that no depressions or
impoundments shall be allowed on the completed fill.
(h) Terraces may be utilized to control erosion and en-
hance stability if approved by the Commission and consistent with
§12.552(b) of this title (relating to Backfilling and Grading: General
Grading Requirements).
(i) Where the slope in the disposal area exceeds 2.8h:1v
(36%), or such lesser slope as may be designated by the Commission
based on local conditions, keyway cuts (excavations to stable
bedrock) or rock toe-buttresses shall be constructed to stabilize the
fill. Where the toe of the spoil rests on a downslope, stability analyses
shall be performed in accordance with §12.183 of this title (relating
to Cross Sections, Maps, and Plans) to determine the size of the rock
toe-buttresses or keyway cuts.
(j) The fill shall be inspected for stability by a registered
professional engineer experienced in the construction of earth and
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rockfill embankments at least quarterly throughout construction, and
during the following critical construction periods:
(1) removal of all organic material and topsoil;
(2) placement of underdrainage systems and protective
filter systems;
(3) installation of surface drainage systems;
(4) placement and compaction of fill materials; and
(5) revegetation. The registered professional engineer
shall provide to the Commission a certified report within 2 weeks
after each inspection that the fill has been constructed as specified in
the design approved by the Commission. The certified report on the
drainage system and protective filters shall include color photographs
taken during and after construction, but before underdrains are
covered with excess spoil. If the underdrain system is constructed in
phases, each phase shall be certified separately. A copy of the report
shall be retained at the minesite.
(k) Coal processing waste shall not be disposed of in valley
or head-of-hollow fills and may only be disposed of with underground
development waste, or in other excess spoil fills, if such waste is:
(1) placed in accordance with §12.538 of this title (relat-
ing to Coal Processing Waste Banks: Construction Requirements);
(2) demonstrated to be non-toxic and non-acid forming;
and
(3) demonstrated to be consistent with the design stability
of the fill.
(l) If the disposal area contains springs, natural or manmade
watercourses, or wet-weather seeps, an underdrain system consisting
of durable rock shall be constructed from the wet areas in a manner
that prevents infiltration of the water into the spoil material. The
underdrain system shall be protected by an adequate filter and shall
be designed and constructed using standard geotechnical engineering
methods. Where excess durable rock spoil is placed in single
or multiple lifts such that the underdrain system is constructed
simultaneously with excess spoil placement by the natural segregation
of dumped materials, color photographs shall be taken of the
underdrain as the underdrain system is being formed.
(m) The foundation and abutments of the fill shall be stable
under all conditions of construction and operation. Sufficient foun-
dation investigations and laboratory testing of foundation materials
shall be performed in order to determine the design requirements for
stability of the foundation. Analyses of foundation conditions shall
include the effect of underground mine workings, if any, upon the
stability of the structure.
(n) Underground development waste and excess spoil may
be returned to underground workings only in accordance with
the disposal plans submitted under §12.193 of this title (relating
to Underground Development Waste/Return of Coal Processing
Waste to Abandoned Underground Workings) and approved by the
Commission and MSHA.
(o) Excess spoil that is acid-forming or toxic-forming or
combustible shall be adequately covered with non-acid, non-toxic
and noncombustible material, or treated, to control the impact on
surface and ground water in accordance with this chapter (relating
to Coal Mining Regulations), to prevent sustained combustion, and
to minimize adverse effects on plant growth and the approved
postmining land use.
(p) The photographs required by this section to accompany
each certified report shall be taken in adequate size and number,
with enough terrain or other physical features of the site shown, to
provide a relative scale to the photographs and to specifically and
clearly identify the site.
§12.532. Disposal of Underground Development Waste And Excess
Spoil: Valley Fills.
(a) Valley fills shall meet all of the requirements of §12.531
of this title (relating to Disposal of Underground Development
Waste and Excess Spoil: General Requirements) and the additional
requirements of this section.
(b) The fill shall be designed to attain a long-term static safety
factor of 1.5, based upon data obtained from subsurface exploration,
geotechnical testing, foundation design, and accepted engineering
analyses.
(c) A sub-drainage system for the fill shall be constructed in
accordance with the following:
(1) a system of underdrains constructed of durable rock
shall meet the requirements of paragraph (c)(4) of this section, and:
(A) be installed along the natural drainage system;
(B) extend from the toe to the head of the fill; and
(C) contain lateral drains to each area of potential
drainage or seepage;
(2) a filter system to ensure the proper functioning of
the rock underdrain system shall be designed and constructed using
standard geotechnical engineering methods;
(3) in constructing the underdrains, no more than 10% of
the rock may be less than 12 inches in size and no single rock may be
larger than 25% of the width of the drain. Rock used in underdrains
shall meet the requirements of paragraph (c)(4) of this section. The
minimum size of the main underdrain shall be:
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(4) underdrains shall consist of nondegradable, non-acid
forming and non-toxic forming rock such as natural sand and gravel,
sandstone, limestone, or other durable rock that will not slake in water
and will be free of coal, clay, or shale.
(d) Underground development waste and excess spoil shall
be hauled or conveyed and placed in a controlled manner and
concurrently compacted as specified by the Commission, in lifts no
greater than four feet, or less if required by the Commission, to:
(1) achieve the densities designed to ensure mass stability;
(2) prevent mass movement;
(3) avoid contamination of the rock underdrain or rock
core; and
(4) prevent formation of voids.
(e) Surface-water runoff from the area above the fill shall be
diverted away from the fill and into stabilized diversion channels
designed to pass safely the runoff from the 100-year, 24-hour
precipitation event, or larger event specified by the Commission.
Surface runoff from the fill surface shall be diverted to stabilized
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channels off the fill which will safely pass runoff from a 100-year,
24-hour precipitation event. Diversion design shall comply with the
requirements of paragraph (6) of §12.511 of this title (relating to
Hydrologic Balance: Diversions and Conveyance of Overland Flow,
Shallow Ground-Water Flow, and Ephemeral Streams).
(f) The tops of the fill and any terrace constructed to stabilize
the face shall be graded no steeper than 20h:1v (5%). The vertical
distance between terraces shall not exceed 50 feet.
(g) Drainage shall not be directed over the outslope of the
fill.
(h) The outslope of the fill shall not exceed 2h:1v (50%).
The Commission may require a flatter slope.
§12.533. Disposal of Underground Development Waste and Excess
Spoil: Head-of-Hollow Fills.
Disposal of underground development waste and excess spoil in
the head-of-hollow fill shall meet all standards set forth in §12.531
and §12.532 of this title (relating to Disposal of Underground
Development Waste and Excess Spoil: General Requirements, and
to Disposal of Underground Development Waste and Excess Spoil:
Valley Fills) and the additional requirements of this section.
(1) The fill shall be designed to completely fill the
disposal site to the approximate elevation of the ridgeline. A rock-
core chimney drain may be utilized instead of the subdrain and surface
diversion system required for valley fills. If the crest of the fill is not
approximately at the same elevation as the low point of the adjacent
ridgeline, the fill must be designed as specified in §12.532 of this
title (relating to Disposal of Underground Development Waste and
Excess Spoil: Valley Fills), with diversion of runoff around the fill.
(2) The alternative rock-core chimney drain system shall
be designed and incorporated into the construction of head-of-hollow
fills as follows:
(A) the fill shall have, along the vertical projection of
the main buried stream channel or rill, a vertical core of durable rock
at least 16 feet thick which shall extend from the toe of the fill to the
head of the fill, and from the base of the fill to the surface of the fill.
A system of lateral rock underdrains shall connect this rock core to
each area of potential drainage or seepage in the disposal area. Rocks
used in the rock core and underdrains shall meet the requirements
of paragraph (2) of §12.532 of this title (relating to Disposal of
Underground Development Waste and Excess Spoil: Valley Fills);
(B) a filter system to ensure the proper functioning
of the rock core shall be designed and constructed using standard
geotechnical engineering methods; and
(C) the grading may drain surface water away from the
outslope of the fill and toward the rock core. The maximum slope of
the top of the fill shall be 33h:1v (3%). Instead of the requirements
of §12.531(g) of this title (relating to Disposal of Underground
Development Waste and Excess Spoil: General Requirements), a
drainage pocket may be maintained at the head of the fill during and
after construction, to intercept surface runoff and discharge the runoff
through or over the rock drain, if stability of the fill is not impaired.
In no case shall this pocket or sump have a potential for impounding
more than 10,000 cubic feet of water. Terraces on the fill shall be
graded with a 3% to 5% grade toward the fill and a 1% slope toward
the rock core.
(3) The drainage control system shall be capable of safely
passing the runoff from a 100-year, 24-hour precipitation event, or
larger event specified by the Commission.
§12.534. Disposal of Underground Development Waste and Excess
Spoil: Durable Rock Fills.
(a) In lieu of the requirements of §§12.532 and 12.533 of
this title (relating to Disposal of Underground Development Waste
and Excess Spoil: Valley Fills, and to Disposal of Underground
Development Waste and Excess Spoil: Head-of-Hollow Fills), the
Commission may approve alternate methods for disposal of hard
rock spoil, including fill placement by dumping in a single lift, on a
site-specific basis, provided the services of a registered professional
engineer experienced in the design and construction of earth and
rockfill embankments are utilized, and provided the requirements
of this section and §12.531 of this title (relating to Disposal
of Underground Development Waste and Excess Spoil: General
Requirements) are met. For this section, Ahard rock spoil@ shall be
defined as rockfill consisting of at least 80% by volume of sandstone,
limestone, or other rocks that do not slake in water. Resistance of the
hard rock waste or spoil to slaking shall be determined by using the
slake index and slake durability tests in accordance with guidelines
and criteria established by the Commission.
(b) Waste or spoil is to be transported and placed in a
specified and controlled manner which will ensure stability of the
fill.
(1) The method of waste spoil placement shall be de-
signed to ensure mass stability and prevent mass movement in accor-
dance with the additional requirements of this section.
(2) Loads of noncemented clay shale and/or clay spoil in
the fill shall be mixed with hard rock waste spoil in a controlled
manner to limit, on a unit basis, concentrations of noncemented clay
shale and clay in the fill. Such materials will comprise no more
than 20% of the fill volume as determined by tests performed by a
registered engineer and approved by the Commission.
(c) Requirements for design of earth and rockfill embank-
ments shall include the following:
(1) stability analyses shall be made by the registered
professional engineer. Parameters used in the stability analyses shall
be based on adequate field reconnaissance, subsurface investigations
including borings, and laboratory tests; and
(2) the embankment which constitutes the valley fill or
head-of-hollow fill shall be designed with the following factors of
safety:
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(d) The design of a head-of-hollow fill shall include an
internal drainage system which will ensure continued free drainage
of anticipated seepage from precipitation and from springs or wet-
weather seeps.
(1) Anticipated discharge from springs and seeps and due
to precipitation shall be based on records and/or field investigations
to determine seasonal variation. The design of the internal drainage
system shall be based on the maximum anticipated discharge.
(2) All granular material used for the drainage system
shall be free of clay and consist of durable particles such as natural
sands and gravels, sandstone, limestone or other durable rock which
will not slake in water.
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(3) The internal drain shall be protected by a properly
designed filter system.
(e) Surface-water runoff from the areas adjacent to and above
the fill shall not be allowed to flow onto the fill, and shall be diverted
into stabilized channels which are designed to safely pass the runoff
from a 100-year, 24-hour precipitation event. Diversion design shall
comply with the requirements of paragraph (6) of §12.511 of this
title (relating to Hydrologic Balance: Diversions and Conveyance
of Overland Flow, Shallow Ground-Water Flow, and Ephemeral
Streams).
(f) The top surface of the completed fill shall be graded such
that the final slope after settlement will be no steeper than 20h:1v
(5%) toward properly designed drainage channels in natural ground
along the periphery of the fill. Surface runoff from the top surface
of the fill shall not be allowed to flow over the outslope of the fill.
(g) Surface runoff from the outslope of the fill shall be
diverted off the fill to properly designed channels which will safely
pass a 100-year, 24-hour precipitation event. Diversion design shall
comply with the requirements of paragraph (6) of §12.511 of this
title (relating to Hydrologic Balance: Diversions and Conveyance
of Overland Flow, Shallow Ground-Water Flow, and Ephemeral
Streams).
(h) Terraces shall be constructed on the outslope if required
for control of erosion or for roads included in the approved postmin-
ing land-use plan. Terraces shall meet the following requirements:
(1) the slope of the outslope between terrace benches shall
not exceed 2h:1v (50%);
(2) to control surface runoff, each terrace bench shall be
graded to a slope of 20h:1v (5%) toward the embankment. Runoff
shall be collected by a ditch along the intersection of each terrace
bench and the outslope; and
(3) terrace ditches shall have a 5% slope toward the
channels specified in subsection (g) of this section, unless steeper
slopes are necessary in conjunction with approved roads.
§12.535. Coal Processing Waste Banks: General Requirements.
(a) All coal processing waste shall be hauled or conveyed
and placed in new and existing disposal areas approved by the
Commission for this purpose. These areas shall be within a
permit area. The disposal area shall be designed, constructed and
maintained:
(1) in accordance with §§12.531 and 12.532 of this
title (relating to Disposal of Underground Development Waste
and Excess Spoil: General Requirements, and to Disposal of
Underground Development Waste and Excess Spoil: Valley Fills),
this section, and §§12.536 through 12.541 of this title (relating to Coal
Processing Waste Banks: Site Inspection, to Coal Processing Waste
Banks: Water Control Measures, to Coal Processing Waste Banks:
Construction Requirements, to Coal Processing Waste: Burning,
to Coal Processing Waste: Burned Waste Utilization, and to Coal
Processing Waste: Return to Underground Workings); and
(2) to prevent combustion.
(b) Coal processing waste materials from activities located
outside a permit area, such as those activities at other mines or
abandoned mine-waste piles, may be disposed of in the permit area
only if approved by the Commission. Approval shall be based on a
showing by the person who conducts underground mining activities
in the permit area, using hydrologic, geologic, geotechnical, physical,
and chemical analyses, that disposal of these materials does not:
(1) adversely affect water quality, water flow, or vegeta-
tion;
(2) create public health hazards; or
(3) cause instability in the disposal areas.
§12.536. Coal Processing Waste Banks: Site Inspection.
(a) All coal processing waste banks shall be inspected, on
behalf of the person conducting underground mining activities, by
a qualified registered engineer or other person approved by the
Commission.
(1) Inspections shall occur at least quarterly, beginning
within seven days after preparation of the disposal area begins. The
Commission may require more frequent inspections based upon an
evaluation of the potential danger to the health or safety of the public
and the potential harm to land, air and water resources. Inspections
may terminate when the coal processing waste bank has been graded,
covered in accordance with §12.538 of this title (relating to Coal
Processing Waste Banks: Construction Requirements), topsoil has
been distributed on the bank in accordance with §12.507 of this title
(relating to Topsoil: Redistribution), or at such a later time as the
Commission may require.
(2) Inspections shall include such observations and tests
as may be necessary to evaluate the potential hazard to human life
and property, ensure that all organic material and topsoil have been
removed and that proper construction and maintenance are occurring
in accordance with the plan submitted under §§12.190 through 12.193
of this title (relating to Reclamation Plan: Ponds, Impoundments,
Banks, Dams, and Embankments, to Protection of Public Parks
and Historic Places, to Relocation or Use of Public Roads, and
to Underground Development Waste/Return of Coal Processing
Waste to Abandoned Underground Workings) and approved by the
Commission.
(3) The engineer or other approved inspector shall con-
sider steepness of slopes, seepage, and other visible factors which
could indicate potential failure, and the results of failure with respect
to the threat to human life and property.
(4) Copies of the inspection findings shall be maintained
at the mine site.
(b) If any inspection discloses that a potential hazard exists,
the Commission shall be informed promptly of the finding and of the
emergency procedures formulated for public protection and remedial
action. If adequate procedures cannot be formulated or implemented,
the Commission shall be notified immediately. The Commission shall
then notify the appropriate emergency agencies that other emergency
procedures are required to protect the public from the coal processing
waste area.
§12.537. Coal Processing Waste Banks: Water-control Measures.
(a) A properly designed subdrainage system shall be pro-
vided, which shall:
(1) intercept all ground-water sources;
(2) be protected by an adequate filter; and
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(3) be covered so as to protect against the entrance of
surface water or leachate from the coal processing waste.
(b) All surface drainage from the area above the coal
processing waste bank and from the crest and face of the waste
disposal area shall be diverted in accordance with §12.532(e) of this
title (relating to Disposal of Underground Development Waste and
Excess Spoil: Valley Fills).
(c) Slope protection shall be provided to minimize surface
erosion at the site. All disturbed areas, including diversion ditches
that are not riprapped, shall be vegetated upon completion of
construction.
(d) Discharges of all water from a coal processing waste bank
shall comply with §§12.509, 12.510, 12.513, 12.514, 12.519, and
12.522 of this title (relating to Hydrologic Balance: General Require-
ments, to Hydrologic Balance: Water-Quality Standards and Effluent
Limitations, to Hydrologic Balance: Sediment Control Measures, to
Hydrologic Balance: Sedimentation Ponds, to Hydrologic Balance:
Surface- and Ground-Water Monitoring, and to Hydrologic Balance:
Discharge of Water Into an Underground Mine).
§12.538. Coal Processing Waste Banks: Construction Require-
ments.
(a) Coal processing waste banks shall be constructed in
compliance with §§12.531 and 12.532 of this title (relating to
Disposal of Underground Development Waste and Excess Spoil:
General Requirements, and to Disposal of Underground Development
Waste and Excess Spoil: Valley Fills), except to the extent the
requirements of those sections are specifically varied in this section.
(b) Coal processing waste banks shall have a minimum static
factor of safety of 1.5.
(c) Compaction requirements during construction or modifi-
cation of all coal processing waste banks shall meet the requirements
of this subsection, instead of those specified in §12.532(d) of this
title (relating to Disposal of Underground Development Waste and
Excess Spoil: Valley Fills). The coal processing waste shall be:
(1) spread in layers no more than 24 inches in thickness;
(2) compacted to attain 90% of the maximum dry den-
sity in order to prevent spontaneous combustion and to provide the
strength required for stability of the coal processing waste bank. Dry
densities shall be determined in accordance with theAmerican As-
sociation of State Highway and Transportation Officials(AASHTO)
Specification T99-74 (Twelfth Edition) (July, 1978) or an equivalent
method. AASHTO T99-74 is on file and available for inspection at
the Commission office, 1701 N. Congress Avenue, Austin, Texas;
and
(3) variations may be allowed in these requirements for
the disposal of dewatered fine-coal waste (minus 28 sieve size) with
approval of the Commission.
(d) Following grading of the coal processing waste bank,
the site shall be covered with a minimum of 4 feet of the best
available non-toxic and non-combustible material, in accordance
with §12.505(e) of this title (relating to Topsoil: Removal), and
in a manner that does not impede flow from subdrainage systems.
The coal processing waste bank shall be revegetated in accordance
with §§12.555 through 12.561 of this title (relating to Revegetation:
General Requirements, to Revegetation: Use of Introduced Species,
to Revegetation: Timing, to Revegetation: Mulching and Other Soil
Stabilizing Practices, to Revegetation: Grazing, to Revegetation:
Standards for Success, and to Revegetation: Tree and Shrub
Stocking for Forest Land). The Commission may allow less than
4 feet of cover material based on physical and chemical analyses
which show that the requirements of §§12.555 through 12.561
of this title (relating to Revegetation: General Requirements, to
Revegetation: Use of Introduced Species, to Revegetation: Timing,
to Revegetation: Mulching and Other Soil Stabilizing Practices, to
Revegetation: Grazing, to Revegetation: Standards for Success, and
to Revegetation: Tree and Shrub Stocking for Forest Land) will be
met.
§12.539. Coal Processing Waste: Burning.
Coal processing waste fires shall be extinguished by the person who
conducts the underground mining activities in accordance with a
plan approved by the Commission and the Mine Safety and Health
Administration. The plan shall contain, at a minimum, provisions to
ensure that only those persons authorized by the operator, and who
have an understanding of the procedure to be used, shall be involved
in the extinguishing operations.
§12.540. Coal Processing Waste: Burned-Waste Utilization.
Before any burned coal processing waste or other materials or refuse
is removed from a disposal area, approval shall be obtained from
the Commission. A plan for the method of removal, with maps
and appropriate drawings to illustrate the proposed sequence of the
operation and methods of compliance with §§12.500 through 12.539,
this section, and §§12.541 through 12.572 of this title (relating to
Permanent Program Performance Standards – Underground Mining
Activities), shall be submitted to the Commission. Consideration
shall be given in the plan to potential hazards, which may be
created by removal, to persons working or living in the vicinity of
the structure. The plan shall be certified by a qualified registered
professional engineer.
§12.541. Coal Processing Waste: Return to Underground Work-
ings.
Coal processing waste may be returned to underground mine work-
ings only in accordance with the waste disposal program approved by
the Commission and MSHA under §12.193 of this title (relating to
Underground Development Waste/Return of Coal Processing Waste
to Abandoned Underground Workings).
§12.542. Disposal of Noncoal Wastes.
(a) Noncoal wastes including, but not limited to, grease, lu-
bricants, paints, flammable liquids, garbage, abandoned mining ma-
chinery, timber and other combustibles generated during underground
mining activities, shall be placed and stored in a controlled manner
in a designated portion of the permit area. Placement and storage
shall ensure that leachate and surface runoff do not degrade surface
or ground water, fires are prevented, and that the area remains sta-
ble and suitable for reclamation and revegetation compatible with the
natural surroundings.
(b) Final disposal of noncoal wastes shall be in a designated
disposal site in the permit area. Disposal sites shall be designed and
constructed with appropriate water barriers on the bottom and sides of
the designated site. Wastes shall be routinely compacted and covered
to prevent combustion and wind-born waste. When disposal is
completed, a minimum of 2 feet of soil cover shall be placed over the
ite, slopes stabilized, and revegetation accomplished in accordance
with §§12.555 through 12.561 of this title (relating to Revegetation:
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General Requirements, to Revegetation: Use of Introduced Species,
to Revegetation: Timing, to Revegetation: Mulching and Other Soil
Stabilizing Practices, to Revegetation: Grazing, to Revegetation:
Standards for Success, and to Revegetation: Tree and Shrub Stocking
for Forest Land). Operation of the disposal site shall be conducted
in accordance with all local, state, and federal requirements.
(c) At no time shall any solid waste material be deposited at
refuse embankments or impoundment sites, nor shall any solid waste
disposal excavation be placed within 8 feet of any coal outcrop or
coal storage area.
§12.543. Coal Processing Waste: Dams and Embankments:
General Requirements.
(a) This section, and §§12.544 and 12.545 of this title (relat-
ing to Coal Processing Waste: Dams and Embankments: Site Prepa-
ration, and to Coal Processing Waste: Dams and Embankments: De-
sign and Construction) apply to dams and embankments constructed
of coal processing waste or intended to impound coal processing
waste, whether they were completed before adoption of the Commis-
sion regulatory program or are intended to be completed thereafter.
(b) Waste shall not be used in the construction of dams and
embankments unless it has been demonstrated to the Commission
that the stability of such a structure conforms with the requirements
of §12.545(a) of this title (relating to Coal Processing Waste:
Dams and Embankments: Design and Construction). It shall
also be demonstrated that the use of waste material shall not
have a detrimental effect on downstream water quality or the
environment due to acid seepage through the dam or embankment.
All demonstrations shall be submitted to and approved by the
Commission.
§12.544. Coal Processing Waste: Dams and Embankments: Site
Preparation.
Before coal processing waste is placed at a dam or embankment site:
(1) all trees, shrubs, grasses, and other organic material
shall be cleared and grubbed from the site, and all combustibles shall
be removed and stockpiled in accordance with the requirements of
§§12.500 through 12.543, this section, and §§12.545 through 12.572
of this title (relating to Permanent Program Performance Standards –
Underground Mining Activities); and
(2) surface drainage that may cause erosion to the em-
bankment area or the embankment features, whether during con-
struction or after completion, shall be diverted away from the em-
bankment by diversion ditches that comply with the requirements
of §12.511 of this title (relating to Hydrologic Balance: Diversions
and Conveyance of Overland Flow, Shallow Ground-Water Flow,
and Ephemeral Streams). Adequate outlets for discharge from these
diversions shall be in accordance with §12.515 of this title (relat-
ing to Hydrologic Balance: Discharge Structures). Diversions that
are designed to divert drainage from the upstream area away from
the impoundment area shall be designed to carry the peak runoff
from a 100-year, 24-hour precipitation event. The diversion shall be
maintained to prevent blockage, and the discharges shall be in ac-
cordance with §12.515 of this title (relating to Hydrologic Balance:
Discharge Structures). Sediment-control measures shall be provided
at the discharge of each diversion ditch before entry into natural wa-
tercourses in accordance with §§12.509 through 12.514 of this title
(relating to Hydrologic Balance: General Requirements, to Hydro-
logic Balance: Water-Quality Standards and Effluent Limitations, to
Hydrologic Balance: Diversions and Conveyance of Overland Flow,
Shallow Ground-Water Flow, and Ephemeral Streams, to Hydrologic
Balance: Stream-Channel Diversions, to Hydrologic Balance: Sedi-
ment Control Measures, and to Hydrologic Balance: Sedimentation
Ponds).
§12.545. Coal Processing Waste: Dams and Embankments: Design
and Construction.
(a) The design of each dam and embankment constructed
of coal processing waste or intended to impound such waste shall
comply with the requirements of §§12.517(b)(5) and 12.517(f)
through (j) of this title (relating to Hydrologic Balance: Permanent
and Temporary Impoundments), modified as follows:
(1) the design freeboard between the lowest point on the
embankment crest and the maximum water elevation shall be at
least 3 feet. The maximum water elevation shall be that determined
by the freeboard hydrograph criteria contained in the U.S. Natural
Resources Conservation Service criteria referenced in §12.517 of
this title (relating to Hydrologic Balance: Permanent and Temporary
Impoundments);
(2) the dam and embankment shall have a minimum safety
factor of 1.5 for the partial pool with steady seepage saturation
conditions, and the seismic safety factor shall be at least 1.2; and
(3) the dam or embankment foundation and abutments
shall be designed to be stable under all conditions of construction and
operation of the impoundment. Sufficient foundation investigations
and laboratory testing shall be performed to determine the safety
factors of the dam or embankment for all loading conditions appearing
in subsection (a)(2) of this section or the publications referred to in
§12.517 of this title (relating to Hydrologic Balance: Permanent and
Temporary Impoundments), and for all increments of construction.
(b) Spillways and outlet works shall be designed to provide
adequate protection against erosion and corrosion. Inlets shall be
protected against blockage.
(c) Dams or embankments constructed of or impounding
waste materials shall be designed so that at least 90% of the water
stored during the design precipitation event shall be removed within
a 10-day period.
§12.546. Air Resources Protection.
(a) Fugitive dust. Each person who conducts underground
mining activities shall plan and employ fugitive-dust control measures
as an integral part of site preparation, coal mining, and reclamation
operations. The Commission shall approve the control measures
appropriate for use in planning according to applicable federal and
state air-quality standards, climate, existing air quality in the area
affected by mining, and the available control technology.
(b) Control measures. The fugitive-dust control measures
to be used, depending on applicable federal and state air-quality
standards, climate, existing air quality, size of the operation, and
type of operation, shall include, as necessary, but not be limited to:
(1) periodic watering of unpaved roads, with the mini-
mum frequency of watering approved by the Commission;
(2) chemical stabilization of unpaved roads with proper
application of non-toxic soil cements or dust palliatives;
(3) paving of roads;
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(4) prompt removal of coal, rock, soil, and other dust-
forming debris from roads and frequent scraping and compaction of
unpaved roads to stabilize the road surface;
(5) restricting the speed of vehicles to reduce fugitive dust
caused by travel;
(6) revegetating, mulching, or otherwise stabilizing all
areas adjoining roads that are sources of fugitive dust;
(7) restricting the travel of unauthorized vehicles on other
than established roads;
(8) enclosing, covering, watering, or otherwise treating
loaded haul trucks and railroad cars to reduce loss of material to
wind and spillage;
(9) substituting of conveyor systems for haul trucks and
covering of conveyor systems when conveyed loads are subjected to
wind erosion;
(10) minimizing the area of disturbed land;
(11) prompt revegetation of regraded lands;
(12) use of alternatives for coal handling methods, restric-
tion of dumping procedures, wetting of disturbed materials during
handling, and compaction of disturbed areas;
(13) planting of special windbreak vegetation at critical
points in the permit area;
(14) control of dust from drilling, using water sprays,
hoods, dust collectors, or other controls;
(15) restricting the areas to be blasted at any one time to
reduce fugitive dust;
(16) restricting activities causing fugitive dust during
periods of air stagnation;
(17) extinguishing any areas of burning or smoldering
coal and periodically inspecting for burning areas whenever the
potential for spontaneous combustion is high;
(18) reducing the period of time between initially disturb-
ing the soil and revegetating or other surface stabilization; and
(19) restricting fugitive dust at spoil and coal transfer
and loading points with water sprays, negative-pressure systems and
baghouse filters, chemicals, or other practices.
(c) Additional measures. Where the Commission determines
the application of fugitive-dust control measures listed in subsection
(b) of this section is inadequate, the Commission may require addi-
tional measures and practices as necessary.
(d) Monitoring. Air monitoring equipment shall be installed
and monitoring shall be conducted in accordance with the air quality
monitoring plan required under §12.199 of this title (relating to Air
Pollution Control Plan) and approved by the Commission.
§12.547. Protection of Fish, Wildlife, and Related Environmental
Values.
(a) Any person conducting underground mining activities
shall, to the extent possible using the best technology currently
available, minimize the disturbances and adverse impacts of the
activities on fish, wildlife, and related environmental values, and
achieve enhancement of such resources where practicable.
(b) No underground mining activity shall be conducted which
is likely to jeopardize the continued existence of endangered or
threatened species or which is likely to result in the destruction or
adverse modification of designated critical habitats of such species
in violation of the Endangered Species Act of 1973, as amended
(16 U.S.C. 1531 et seq.). The operator shall promptly report to the
Commission the presence in the permit area of any critical habitat of
a threatened or endangered species listed by the Secretary, any plant
or animal listed as threatened or endangered under state or federal
law, or any bald or golden eagle, of which the operator becomes
aware and which was not previously reported to the Commission by
that person. Upon notification, the Commission shall consult with
appropriate state and federal fish and wildlife agencies and, after
consultation, shall identify whether, and under what conditions, the
operator may proceed.
(c) No underground mining activity shall be conducted in
a manner which would result in the unlawful taking of a bald or
golden eagle, its nest, or any of its eggs. The operator shall promptly
report to the Commission any golden or bald eagle nest discovered
within the permit area during the months of October, November,
and December. The operator shall make a survey to determine
the range and habitat and whether other nesting sites are present.
Upon notification, the Commission shall consult with the U.S. Fish
and Wildlife Service and, where appropriate, with the state fish and
wildlife agency. After consultation, the Commission shall determine
whether, and under what conditions, the operator may proceed.
(d) A person who conducts underground mining activities
shall ensure that the design and construction of electric power
lines and other transmission facilities used for or incidental to the
underground mining activities in the permit area shall be designed
and constructed in accordance with the guidelines set forth in
Environmental Criteria for Electric Transmission Systems(USDI,
USDA (1970)), or in alternative guidance manuals approved by the
Commission. Distribution lines shall be designed and constructed
in accordance with REA Bulletin 61-10,Powerline Contacts by
Eagles and Other Large Birds, or in alternative guidance manuals
approved by the Commission. For informational purposes, these
two documents are available at the Commission office, 1701 North
Congress Avenue, Austin, Texas.
(e) Each person who conducts underground mining activities
shall, to the extent possible using the best technology currently
available:
(1) locate and operate haul and access roads so as to avoid
or minimize impacts to important fish and wildlife species or other
species protected by state or federal law;
(2) fence roadways where specified by the Commission to
guide locally important wildlife to roadway underpasses or overpasses
and construct the necessary passages. No new barrier shall be located
in known and important wildlife migration routes;
(3) fence, cover, or use other appropriate methods to
exclude wildlife from ponds which contain hazardous concentrations
of toxic-forming materials;
(4) restore, enhance where practicable, or avoid distur-
bances to habitats of unusually high value for fish and wildlife;
(5) restore, enhance where practicable, or maintain natural
riparian vegetation on the banks of streams, lakes, and other wetland
areas;
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(6) afford protection to aquatic communities by avoiding
stream channels as required in §§12.524 and 12.565 of this title
(relating to Hydrologic Balance: Stream Buffer Zones, and to
Subsidence Control: Buffer Zones) or restoring stream channels as
required in §12.512 of this title (relating to Hydrologic Balance:
Stream-Channel Diversions);
(7) not use persistent pesticides on the area during un-
derground mining and reclamation activities unless approved by the
Commission;
(8) to the extent possible prevent, control, and suppress
range forest and coal fires which are not approved by the Commission
as part of a management plan;
(9) if fish and wildlife habitat is to be a primary or sec-
ondary post-mining land use, the operator shall, in addition to the
requirements of §§12.555 through 12.561 of this title (relating to
Revegetation: General Requirements, to Revegetation: Use of Intro-
duced Species, to Revegetation: Timing, to Revegetation: Mulching
and Other Soil Stabilizing Practices, to Revegetation: Grazing, to
Revegetation: Standards for Success, and to Revegetation: Tree and
Shrub Stocking for Forest Land):
(A) select plant species to be used on reclaimed areas,
based on the following criteria:
(i) their proven nutritional value for fish and
wildlife;
(ii) their uses as cover for fish and wildlife; and
(iii) their ability to support and enhance fish and
wildlife habitat after release of ponds; and
(B) distribute plant groupings to maximize benefit to
fish and wildlife. Plants should be grouped and distributed in a
manner which optimizes edge effect, cover, and other benefits for
fish and wildlife;
(10) where cropland is to be the alternative postmining
land use on lands diverted from a fish and wildlife premining land use,
crop management practices, intersperse the fields with trees, hedges,
or fence rows throughout the harvested area to break up large blocks
of monoculture and to diversify habitat types for birds and other
animals; and
(11) where the primary land use is to be residential, pub-
lic service, or industrial land use, intersperse reclaimed lands with
greenbelts, utilizing species of grass, shrubs and trees useful as food
and cover for birds and small animals.
§12.548. Slides And Other Damage.
At any time a slide occurs which may have a potential adverse
effect on public property, health, safety, or the environment, the
person who conducts the underground mining activities shall notify
the Commission by the fastest available means and comply with any
remedial measures required by the Commission.
§12.549. Pipelines.
With respect to pipelines transmitting crude oil, liquid petroleum,
natural gas, toxic or flammable substances:
(1) identify and describe pipelines located in the permit
area, and within 100 feet thereof, in the application for a surface
mining permit;
(2) visibly mark the location of pipelines at 200 foot
intervals throughout the permit area;
(3) ensure a minimum of six feet of compacted material
between the pipeline and any haul road or access road within the
permit area which crosses over it;
(4) not create a cut within 100 feet or one times the depth
of the cut (whichever is greater) of any pipeline;
(5) conduct blasting operations in accordance with state
and federal laws; but, in no case shall blasting be conducted within
500 feet of a pipeline;
(6) comply with rules and regulations pursuant to TEXAS
REVISED CIVIL STATUTES ANNOTATED, ARTICLE 6053-1;
Railroad Commission of Texas, Pipeline Safety Rules (16 Texas
Administrative Code §§7.70 et seq.); 49 CFR 191, 192, and 199;
and
(7) at the discretion of the Commission, variances to
paragraphs (2) through (5) of this section may be granted by the
Commission. Variances to paragraphs (3) through (5) of this section
will be granted if, in the opinion of the Commission, the structural
integrity of the pipeline will be maintained and if agreed to by the
owner of the pipeline.
§12.550. Contemporaneous Reclamation.
Reclamation efforts, including, but not limited to, backfilling, grad-
ing, topsoil replacement and revegetation, of all areas affected by
surface operations shall occur as contemporaneously as practicable
with mining operations.
§12.551. Backfilling and Grading: General Requirements.
(a) Timing. Surface areas disturbed incident to underground
mining activities shall be backfilled and graded in accordance with
the time schedule approved by the Commission as a condition of the
permit.
(b) Backfilling and grading.
(1) All areas affected by surface operations shall be re-
turned to approximate original contour. All spoil shall be transported,
backfilled, and compacted (where advisable to ensure stability or to
prevent leaching) and graded to eliminate all highwalls, spoil piles,
and depressions.
(2) Backfilled material shall be placed to minimize ero-
sion, to minimize water pollution both on and off the site, and to
support the approved postmining land use.
(3) The postmining graded slopes need not be uniform.
(4) Cut-and-fill terraces may be used only in those sit-
uations expressly identified in §12.552(b) of this title (relating to
Backfilling and Grading: General Grading Requirements).
§12.552. Backfilling and Grading: General Grading Requirements.
(a) The final graded slopes shall not exceed in grade either
the approximate premining slopes, or any lesser slopes approved by
the Commission based on consideration of soil, climate, or other
characteristics of the surrounding area. Postmining final graded
slopes need not be uniform but shall approximate the general nature
of the premining topography. The requirements of this section
may be modified by the Commission where the underground mining
activities are reaffecting previously mined lands that have not been
restored to the standards of §§12.500 through 12.551, this section,
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and §§12.553 through 12.572 of this title (relating to Permanent
Program Performance Standards – Underground Mining Activities)
and sufficient spoil is not available to otherwise comply with this
section. The person who conducts underground mining activities
shall, at a minimum:
(1) retain all overburden and spoil on the solid portion of
existing or new benches; and
(2) backfill and grade to the most moderate slope possible,
to eliminate the highwall which does not exceed either the angle of
repose or such lesser slope as is necessary to achieve a minimum static
safety factor of 1.3. In all cases the highwall shall be eliminated.
(b) On approval by the Commission and in order to conserve
soil moisture, ensure stability, and control erosion on final graded
slopes, cut-and-fill terraces may be allowed, if the terraces are
compatible with the approved postmining land use and are appropriate
substitutes for construction of lower grades on the reclaimed lands.
The terraces shall meet the following requirements:
(1) the width of the individual terrace bench shall not
exceed 20 feet unless specifically approved by the Commission as
necessary for stability, erosion control, or roads included in the
approved postmining land-use plan;
(2) the vertical distance between terraces shall be as
specified by the Commission, to prevent excessive erosion and to
provide long-term stability;
(3) the slope of the terrace outslope shall not exceed 2h:1v
(50%). Outslopes which exceed 2h:1v (50%) may be approved if
they have a minimum static safety factor of more than 1.3, provide
adequate control over erosion, and closely resemble the surface
configuration of the land prior to mining. In no case may highwalls
be left as part of terraces; and
(4) culverts and underground rock drains shall be used on
the terrace only when approved by the Commission.
(c) Small depressions may be constructed if they:
(1) are approved by the Commission to minimize erosion,
conserve soil moisture or promote vegetation;
(2) do not restrict normal access; and
(3) are not inappropriate substitutes for lower grades on
the reclaimed lands.
(d) All final grading, preparation of overburden before re-
placement of topsoil, and placement of topsoil shall be done along
the contour to minimize subsequent erosion and instability. If such
grading, preparation or placement along the contour is hazardous to
equipment operators, then grading, preparation or placement in a di-
rection other than generally parallel to the contour may be used. In
all cases, grading, preparation, or placement shall be conducted in a
manner which minimizes erosion and provides a surface for replace-
ment of topsoil which will minimize slippage.
§12.553. Backfilling and Grading: Covering Coal and Acid- and
Toxic-forming Materials.
(a) Cover.
(1) A person who conducts underground mining activities
shall cover, with a minimum of 4 feet of the best available non-
toxic and non-combustible material, all exposed coal seams remaining
after mining and all acid-forming materials, toxic-forming materials,
combustible materials, or any other materials identified by the
Commission as exposed, used, or produced during mining.
(2) If necessary, these materials shall be treated to neu-
tralize toxicity, in order to prevent water pollution and sustained com-
bustion and minimize adverse effects on plant growth and land uses.
(3) Where necessary to protect against upward migration
of salts, exposure by erosion, to provide an adequate depth for plant
growth, or to otherwise meet local conditions, the Commission shall
specify thicker amounts of cover using non-toxic material.
(4) Acid-forming or toxic-forming material shall not be
buried or stored in proximity to a drainage course so as to cause or
pose a threat of water pollution.
(b) Stabilization. Backfilled material shall be selectively
hauled or conveyed and compacted, wherever necessary to prevent
leaching of acid-forming and toxic-forming materials into surface
or ground waters and wherever necessary to ensure the stability
of backfilled materials. The method and design specifications of
compacting material shall be approved by the Commission before
acid-forming and toxic-forming materials are covered.
§12.554. Regrading or Stabilizing Rills And Gullies.
When rills or gullies deeper than 9 inches form in areas that have been
regraded and topsoiled, the rills and gullies shall be filled, graded,
or otherwise stabilized and the area reseeded or replanted according
to §§12.555 through 12.561 of this title (relating to Revegetation:
General Requirements, to Revegetation: Use of Introduced Species,
to Revegetation: Timing, to Revegetation: Mulching and Other Soil
Stabilizing Practices, to Revegetation: Grazing, to Revegetation:
Standards for Success, and to Revegetation: Tree and Shrub Stocking
for Forest Land). The Commission shall specify that rills or gullies
of lesser size be stabilized, and the area reseeded or replanted if the
rills or gullies are disruptive to the approved postmining land use or
may result in additional erosion and sedimentation.
§12.555. Revegetation: General Requirements.
(a) Each person who conducts underground mining activities
shall establish on all areas disturbed by surface operations and
facilities diverse, effective, and permanent vegetative cover. For
areas designated as prime farmland, the requirements of §§12.620
through 12.622, 12.624, and 12.625 of this title (relating to Special
Permanent Program Performance Standards – Operations on Prime
Farmland) shall apply.
(b) All revegetation shall be in compliance with the plan
submitted under §§12.187 and 12.189 of this title (relating to
Reclamation Plan: General Requirements, and to Reclamation Plan:
Postmining Land Uses), as approved by the Commission in the
permit, and carried out in a manner that encourages a prompt
vegetative cover and recovery of productivity levels compatible with
the approved postmining land use.
(1) All disturbed land, except water areas and surface
areas of roads that are approved as a part of the postmining land
use, shall be seeded or planted to achieve a permanent vegetative
cover of the same seasonal variety native to the area of disturbed
land.
(2) The vegetative cover shall be capable of self-
regeneration and plant succession.
(3) Vegetative cover shall be at least equal in extent of
cover to the natural vegetation of the area.
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(4) If both the premining and the postmining land uses
are cropland, planting of the crops normally grown will meet the
requirements of subsection (b)(1) of this section.
§12.556. Revegetation: Use of Introduced Species.
Introduced species may be used if approved by the Commission under
the following conditions:
(1) after appropriate field trials have demonstrated that the
introduced species can establish a diverse, effective, and permanent
cover capable of achieving the approved postmining land use;
(2) the species are necessary to achieve a quick, tempo-
rary, and stabilizing cover that aids in controlling erosion; and mea-
sures to establish permanent vegetation are included in the approved
plan;
(3) the species are compatible with the plant and animal
species of the region; and
(4) the species meet the requirements of applicable state
and federal seed or introduced species statutes, and are not poisonous
or noxious.
§12.557. Revegetation: Timing.
Seeding and planting of disturbed areas shall be conducted during
the first normal period for favorable planting conditions after final
preparation. The normal period for favorable planting shall be
that planting time generally accepted locally for the type of plant
materials selected. When necessary to effectively control erosion, any
disturbed area shall be seeded, as contemporaneously as practicable,
with a temporary cover of small grains, grasses, or legumes until a
permanent cover is established.
§12.558. Revegetation: Mulching and Other Soil Stabilizing Prac-
tices.
(a) Suitable mulch or other soil stabilizing practices shall
be used on all regraded and topsoiled areas to control erosion, to
promote germination of seeds, or to increase the moisture retention
of the soil. The Commission may, on a case-by-case basis, suspend
the requirement for mulch if the permittee can demonstrate that
alternative procedures will achieve the requirements of §12.560 of
this title (relating to Revegetation: Standards for Success) and do not
cause or contribute to air or water pollution.
(b) Mulches shall be mechanically or chemically anchored to
the soil surface to assure effective protection of the soil and vegetation
when required by the Commission.
(c) Annual grasses and grains may be used alone, as in situ
mulch, or in conjunction with another mulch, when the Commission
determines they will provide adequate soil erosion control and will
later be replaced by perennial species approved for the postmining
land use.
(d) Chemical soil stabilizers alone or in combination with
appropriate mulches may be used in conjunction with vegetative
covers approved for the postmining land use.
§12.559. Revegetation: Grazing.
When the approved postmining land use is range or pasture land,
the reclaimed land shall be used for livestock grazing at a grazing
capacity approved by the Commission approximately equal to that for
similar non-mined lands, for at least the last two full years of liability
required under §12.560(b) of this title (relating to Revegetation:
Standards for Success).
§12.560. Revegetation: Standards for Success.
(a) Comparison to an established standard. Success of
revegetation shall be measured by techniques approved by the
Commission after consultation with appropriate state and federal
agencies. Comparison of ground cover and productivity may be
made on the basis of reference areas or through the use of technical
guidance procedures published by USDA or USDI for assessing
ground cover and productivity. Management of the reference area,
if applicable, shall be comparable to that which is required for the
approved postmining land use of the mine plan area.
(b) Ground cover and productivity standards.
(1) The ground cover and productivity of living plants
on the revegetated area shall be equal to the ground cover and
productivity of living plants on the approved reference area or to
the standards in other technical guides approved by the Director
and the Commission. The period of extended responsibility under
the performance bond requirements of Subchapter J of this chapter
(relating to Bond and Insurance Requirements for Surface Coal
Mining and Reclamation Operations) begins when ground cover
equals the approved standard after the last year of augmented seeding,
fertilizing, irrigation or other work which ensures success in:
(A) areas of more than 26.0 inches average annual
precipitation; and continues for not less than five years. Ground
cover and productivity shall equal the approved standard for the last
two consecutive years of the responsibility period; or
(B) areas of less than or equal to 26.0 inches average
nnual precipitation; and continues for not less than ten years. Ground
cover and productivity shall equal the approved standard for the last
two consecutive years of the responsibility period.
(2) For purposes of subsection (b)(1) of this section, the
average annual precipitation can be determined either:
(A) by interpolation, using standard techniques, from
Mean Annual Precipitations, map, p. 97, The National Atlas of the
United States, U.S. Department of the Interior, Geological Survey,
1970; or from Climatic Atlas of the United States, U.S. Dept.
of Commerce, National Oceanic and Atmospheric Administration,
1974; or from long-term precipitation averages fromClimatological
Data, U.S. Dept. of Commerce, National Oceanic and Atmospheric
Administration; or from other official records; or
(B) based on 10 years of continuous and reliable
precipitation records from stations located in or adjacent to the mine
plan area.
(3) The ground cover and productivity of the revegetated
area shall be considered equal, if they are at least 90% of the ground
cover and productivity of the reference area with 90-percent statistical
confidence, or with 80-percent statistical confidence on shrublands, or
ground cover and productivity are at least 90% of the technical guide
approved pursuant to subsection (b)(1) of this section. Exceptions
may be authorized by the Commission under the following standards:
(A) for previously mined areas that were not reclaimed
to the requirements of this subchapter (relating to Permanent Program
Performance Standards), at a minimum, the ground cover of living
plants shall not be less than can be supported by the best available
topsoil or other suitable material in the reaffected area, shall not be
less than the ground cover existing before redisturbance and shall be
adequate to control erosion;
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(B) for areas to be developed for industrial or residen-
tial use less than two years after regrading is completed, the ground
cover of living plants shall not be less than required to control ero-
sion;
(C) for areas to be used for cropland, success in
revegetation of cropland shall be determined on the basis of crop
production from the mined area as compared to the approved
reference areas or other technical guidance procedures. Crop
production from the mined area shall be equal to or greater than that
of the approved standard for the last two consecutive growing seasons
of the 5- or 10-year liability period established in subsection (b)(1) of
this section. The applicable 5- or 10-year period of responsibility for
revegetation shall commence at the date of initial planting of the crop
being grown. Production shall not be considered equal if it is less
than 90% of the production of the approved standard with 90-percent
statistical confidence; and
(D) on areas to be developed for fish and wildlife
management or forestland, successful vegetation shall be determined
on the basis of tree, shrub, or half-shrub stocking and ground cover.
The tree, shrub, or half-shrub stocking shall meet the standards
described in §12.561 of this title (relating to Revegetation: Tree and
Shrub Stocking for Forest Land). The area seeded to a ground cover
shall be considered acceptable if it is at least 70% of the ground
cover of the reference areas with 90-percent statistical confidence or
if the ground cover is determined to be adequate to control erosion by
the Commission. Subsection (b) of this section shall determine the
responsibility period and the frequency of ground-cover measurement.
(c) Maintenance and data collection. The person who
conducts underground mining activities shall:
(1) maintain any necessary fences and proper manage-
ment practices; and
(2) conduct periodic measurements of vegetation, soils,
and water prescribed or approved by the Commission, to identify
conditions during the applicable period of liability specified in
subsection (b) of this section.
§12.561. Revegetation: Tree And Shrub Stocking For Forest Land.
This section sets forth forest resource conservation standards for
reforestation operations to ensure that a cover of commercial tree
species, non-commercial tree species, shrubs, or half shrubs sufficient
for adequate use of available growing space, is established after
underground mining activities.
(1) Stocking, i.e. the number of stems per unit area, will
be used to determine the degree to which space is occupied by well-
distributed countable trees, shrubs, or half shrubs.
(A) Root crown or root sprouts over 1-foot in height
shall count as one toward meeting the stocking requirements. Where
multiple stems occur only the tallest stem will be counted.
(B) A countable tree or shrub means a tree that can
be used in calculating the degree of stocking under the following
criteria:
(i) the tree or shrub shall be in place at least 2
growing seasons;
(ii) the tree or shrub shall be alive and healthy; and
(iii) the tree or shrub shall have at least one third
of its length in live crown.
(C) Rock areas, permanent roads, and surface-water
rainage ways on the revegetated area shall not require stocking.
(2) The following are the minimum performance stan-
dards for areas where commercial forest land is the approved post-
mining land use:
(A) the area shall have a minimum stocking of 450
trees or shrubs per acre;
(B) a minimum of 75% of countable trees or shrubs
shall be commercial tree species;
(C) the number of trees or shrubs and the ground cover
shall be determined using procedures described in §12.560(b)(3)(D)
of this title (relating to Revegetation: Standards for Success) and
paragraph (1) of this subsection, and the sampling method approved
by the Commission. When the stocking is equal to or greater than
450 trees or shrubs per acre and there is acceptable ground cover, the
5- or 10-year responsibility period required in §12.560(b) of this title
(relating to Revegetation: Standards for Success) shall begin; and
(D) upon expiration of the 5- or 10-year responsibility
period and at the time of request for bond release, each permittee shall
provide documentation showing that the stocking of trees and shrubs
and the ground cover on the revegetated area satisfy §12.560(b)(3)(D)
of this title (relating to Revegetation: Standards for Success) and
paragraph (3)(A) of this subsection.
(3) The following are the minimum performance stan-
dards for areas where woody plants are used for wildlife manage-
ment, recreation, shelter belts, or forest uses other than commercial
forest land:
(A) an inventory of trees, half-shrubs and shrubs shall
be conducted on established reference areas according to methods





(iv) site and species relations; and
(v) appropriate forest land utilization considera-
tions;
(B) the stocking of trees, shrubs, half-shrubs, and the
ground cover established on the revegetated area shall approximate
the stocking and ground cover on the reference area, and shall utilize
local and regional recommendations regarding species composition,
spacing, and planting arrangement. The stocking of live woody plants
shall be equal to or greater than 90% of the stocking of woody plants
of the same life form on the reference area. When this requirement
is met and acceptable ground cover is achieved, the 5 or 10-year
responsibility period required in §12.560(b) of this section (relating
to Revegetation: Standards for Success) shall begin; and
(C) upon expiration of the 5 or 10-year responsibility
period and at the time of request for bond release, each permittee
shall provide documentation showing that:
(i) the woody plants established on the revegetated
site are equal to or greater than 90% of the stocking of live woody
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plants of the same life form of the approved reference areas with
80-percent statistical confidence; and
(ii) the ground cover on the revegetated area sat-
isfies the requirements of §12.560(b)(3)(D) of this title (relating to
Revegetation: Standards for Success). Species diversity, seasonal
variety, and regenerative capacity of the revegetated area shall be
evaluated on the basis of the results which could reasonably be ex-
pected using the revegetation methods described in the mining and
reclamation plan.
§12.562. Subsidence Control: General Requirements.
(a) Underground mining activities shall be planned and
conducted so as to prevent subsidence from causing material damage
to the surface, to the extent technologically and economically feasible,
and so as to maintain the value and reasonably foreseeable use of
surface lands. This may be accomplished by leaving adequate coal
in place, backfilling, or other measures to support the surface, or by
conducting underground mining in a manner that provides for planned
and controlled subsidence. Nothing in this chapter (relating to
Coal Mining Regulations) shall be construed to prohibit the standard
method of room and pillar mining.
(b) The person engaged in underground mining activities
shall comply with all provisions of the subsidence-control plan
prepared pursuant to §12.194 of this title (relating to Subsidence
Control Plan) and approved by the Commission.
(c) Within a schedule approved by the Commission, the op-
erator shall submit a detailed plan of the underground workings. The
detailed plan shall include maps and descriptions, as appropriate, of
significant features of the underground mine, including the size, con-
figuration, and approximate location of pillars and entries, extraction
ratios, measures taken to prevent or minimize subsidence and related
damage, areas of full extraction, and other information required by
the Commission. Upon request of the operator, information submit-
ted with the detailed plan may be held as confidential, in accordance
with the requirements of this chapter (relating to Coal Mining Regu-
lations).
§12.563. Subsidence Control: Public Notice.
The mining schedule shall be distributed by mail to all owners
of property and residents within the area above the underground
workings and adjacent areas. Each such person shall be notified by
mail at least six months prior to mining beneath his or her property
or residence. The notification shall contain, as a minimum:
(1) identification of specific areas in which mining will
take place;
(2) dates of mining activities that could cause subsidence
and affect specific structures; and
(3) measures to be taken to prevent or control adverse
surface effects.
§12.564. Subsidence Control: Surface-Owner Protection.
(a) Each person who conducts underground mining activities
shall adopt all measures approved by the Commission under §12.194
of this title (relating to Subsidence Control Plan) to reduce the
likelihood of subsidence, to prevent subsidence-causing material
damage or reducing the value or reasonably foreseeable use of surface
lands, and to mitigate the effects of any such damage or reduction
which may occur.
(b) Each person who conducts underground mining which
results in subsidence that causes material damage or reduces the value
or reasonably foreseeable use of the surface lands shall, with respect
to each surface area affected by subsidence:
(1) restore, rehabilitate, or remove and replace each
damaged structure, feature or value promptly after the damage is
suffered, to the condition it would be in if no subsidence had occurred,
and restore the land to a condition capable of supporting reasonably
foreseeable uses it was capable of supporting before subsidence; or
(2) purchase the damaged structure or feature for its fair
market, pre-subsidence value, and shall promptly, after subsidence
occurs, to the extent technologically and economically feasible,
restore the land surface to a condition capable of and appropriate
for supporting the purchased structure and other foreseeable uses it
was capable of supporting before mining. Nothing in this paragraph
shall be deemed to grant or authorize an exercise of the power of
condemnation or the right of eminent domain by any person engaged
in underground mining activities; or
(c) Each person who conducts underground mining activities
will compensate the owner of any surface structure in the full amount
of the diminution in value resulting from subsidence, by purchase
prior to mining of a noncancellable, premium-prepaid insurance
policy, or other means approved by the Commission as assuring
before mining begins that payment will occur; indemnify every
person with an interest in the surface for all damages suffered as
a result of the subsidence; and, to the extent technologically and
conomically feasible, fully restore the land to a condition capable
f maintaining reasonably foreseeable uses which it could support
before subsidence.
§12.565. Subsidence Control: Buffer Zones.
(a) Underground mining activities shall not be conducted
beneath or adjacent to any perennial stream, or impoundment having
a storage volume of 20 acre-feet or more, unless the Commission,
on the basis of detailed subsurface information, determines that
subsidence will not cause material damage to streams, water bodies
and associated structures. If subsidence causes material damage, then
measures will be taken to the extent technologically and economically
feasible to correct the damage and to prevent additional subsidence
from occurring.
(b) Underground mining activities beneath any aquifer that
serves as a significant source of water supply to any public water
system shall be conducted so as to avoid disruption of the aquifer
and consequent exchange of ground water between the aquifer and
other strata. The Commission may prohibit mining in the vicinity of
the aquifer or may limit the percentage of coal extraction to protect
the aquifer and water supply.
(c) Underground mining activities shall not be conducted be-
neath or in close proximity to any public buildings including, but not
limited to, churches, schools, hospitals, courthouses and government
offices, unless the Commission, on the basis of detailed subsurface
information, determines that subsidence from those activities will not
cause material damage to these structures, and specifically authorizes
the mining activities.
(d) The Commission shall suspend underground coal mining
under urbanized areas, cities, towns, and communities, and adjacent
to industrial or commercial buildings, major impoundments or
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permanent streams, if imminent danger is found to inhabitants of
the urbanized areas, cities, towns, or communities.
(e) If subsidence causes material damage to any of the
features or facilities covered by this section, the Commission may
suspend mining under or adjacent to such features or facilities until
the subsidence control plan is modified to ensure prevention of further
material damage to such features or facilities.
§12.566. Cessation of Operations: Temporary.
(a) Each person who conducts underground mining activities
shall effectively support and maintain all surface-access openings to
underground operations, and secure surface facilities in areas in which
there are no current operations but operations are to be resumed under
an approved permit. Temporary abandonment shall not relieve a
person of his or her obligation to comply with any provisions of the
approved permit.
(b) Before temporary cessation of mining and reclamation
operations for a period of thirty days or more, or as soon as
it is known that a temporary cessation will extend beyond 30
days, each person who conducts underground mining activities
shall submit to the Commission a notice of intention to cease or
abandon operations. This notice shall include a statement of the
exact number of surface acres and the horizontal and vertical extent
of subsurface strata which have been in the permit area prior to
cessation or abandonment, the extent and kind of reclamation of
surface area which will have been accomplished, and identification
of the backfilling, regrading, revegetation, environmental monitoring,
underground-opening closures and water treatment activities that will
continue during the temporary cessation.
§12.567. Cessation of Operations: Permanent.
(a) The person who conducts underground mining activities
shall close or backfill or otherwise permanently reclaim all affected
areas, in accordance with this chapter (relating to Coal Mining Reg-
ulations) and according to the permit approved by the Commission.
(b) All surface equipment, structures, or other facilities not
required for continued underground mining activities and monitoring,
unless approved as suitable for the postmining land use or environ-
mental monitoring, shall be removed and the affected lands reclaimed.
§12.568. Postmining Land Use.
(a) General. Surface land areas affected by mining activities
shall be restored in a timely manner:
(1) to conditions that are capable of supporting the uses
which they were capable of supporting before any mining; or
(2) to higher or better uses achievable under criteria and
procedures of this section.
(b) Determining premining use of land. The premining uses
of land to which the postmining land use is compared shall be those
uses which the land previously supported, if the land had not been
previously mined and had been properly managed.
(1) The postmining land use for land that has been
previously mined and not reclaimed shall be judged on the basis
of the highest and best use that can be achieved and is compatible
with surrounding areas.
(2) The postmining land use for land that has received
improper management shall be judged on the basis of the premining
use of surrounding lands that have received proper management.
(3) If the premining use of the land was changed within 5
years of the beginning of mining, the comparison of postmining use
to premining use shall include a comparison with the historic use of
the land as well as its use immediately preceding mining.
(c) Alternative land uses. Prior to the release of lands from
the permit area in accordance with §12.313 of this title (relating to
Criteria and Schedule for Release of Performance Bond), the permit
area shall be restored in a timely manner, either to conditions capable
of supporting the uses they were capable of supporting before any
mining or to conditions capable of supporting approved alternative
land uses. Alternative land uses may be approved by the Commission
after consultation with the landowner or the land management agency
having jurisdiction over the lands, if the following criteria are met:
(1) the proposed postmining land use is compatible with
adjacent land use and, where applicable, with existing local, state,
or federal land-use policies and plans; a written statement of the
views of the authorities with statutory responsibilities for land-use
policies and plans shall have been submitted to the Commission
within 60 days of notice by the Commission before underground
mining activities begin. Any required approval of local, state, or
federal land-management agencies, including any necessary zoning
or other changes required for the land use, shall have been obtained
and shall remain valid throughout the underground mining activities;
(2) specific plans shall be prepared and submitted to the
Commission which show the feasibility of the postmining land use
as related to projected land-use trends and markets, and that include
a schedule showing how the proposed use will be developed and
achieved within a reasonable time after mining and be sustained. The
Commission may require appropriate demonstrations to show that
the planned procedures are feasible, reasonable, and integrated with
mining and reclamation, and that the plans will result in successful
reclamation;
(3) provision of any necessary public facilities shall be
ensured as evidenced by letters of commitment from parties other
than the person who conducts underground mining activities, as
appropriate, to provide them in a manner compatible with the plans
submitted under §12.189 of this title (relating to Reclamation Plan:
Postmining Land Uses). The letters shall be submitted to the
Commission before underground mining activities begin;
(4) specific and feasible plans are submitted to the Com-
mission which show that financing and attainment and maintenance
of the postmining land use are feasible and, if appropriate, are sup-
ported by letters of commitment from parties other than the person
who conducts the underground mining activities;
(5) plans for the postmining land use shall have been
designed under the general supervision of a registered professional
engineer, or other appropriate professional, who will ensure that the
plans conform to applicable accepted standards for adequate land
stability, drainage, vegetative cover, and aesthetic design appropriate
for the postmining use of the site;
(6) the proposed use or uses will present neither actual
nor probable hazard to public health or safety, nor will they pose any
actual or probable threat of water flow-diminution or pollution;
(7) the use or uses will not involve unreasonable delays
in reclamation;
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(8) necessary approval of measures to prevent or mitigate
adverse effects on fish, wildlife, and related environmental values
and threatened or endangered plants shall have been obtained from
the Commission, and appropriate state and federal fish and wildlife
management agencies have been provided a 60-day period in which
to review the plan before underground mining activities begin; and
(9) proposals to change premining land uses of range, fish
and wildlife habitat, forestland, hayland, or pasture to a postmining
cropland use, where the cropland would require continuous main-
tenance such as seeding, plowing, cultivation, fertilization, or other
similar practices to be practicable or to comply with applicable fed-
eral, state, and local laws, have been reviewed by the Commission
to ensure that:
(A) there is a firm written commitment by the person
who conducts underground mining activities or by the landowner or
land manager to provide sufficient crop management after release
of applicable performance bonds under Subchapter J of this chapter
(relating to Bond and Insurance Requirements for Surface Coal
Mining and Reclamation Operations) and §§12.555 through 12.561
of this title (relating to Revegetation: General Requirements, to
Revegetation: Use of Introduced Species, to Revegetation: Timing,
to Revegetation: Mulching and Other Soil Stabilizing Practices, to
Revegetation: Grazing, to Revegetation: Standards for Success, and
to Revegetation: Tree and Shrub Stocking for Forest Land), to assure
that the proposed postmining cropland use remains practical and
reasonable;
(B) there is sufficient water available and committed
to maintain crop production; and
(C) topsoil quality and depth are sufficient to support
the proposed use.
§12.569. Roads: General.
(a) Road classification system.
(1) Each road, as defined in §12.3 of this title (relating to
Definitions), shall be classified as either a primary road or an ancillary
road.
(2) A primary road is any road which is:
(A) used for transporting coal or spoil;
(B) frequently used for access or other purposes for a
period in excess of six months; or
(C) to be retained for an approved postmining land
use.
(3) An ancillary road is any road not classified as a
primary road.
(b) Performance standards. Each road shall be located,
designed, constructed, reconstructed, used, maintained, and reclaimed
so as to:
(1) control or prevent erosion, siltation, and the air
pollution attendant to erosion, including road dust and dust occurring
on other exposed surfaces, by measures such as vegetating, watering,
using chemical or other dust suppressants, or otherwise stabilizing
all exposed surfaces in accordance with current, prudent engineering
practices;
(2) control or prevent damage to fish, wildlife, or other
habitat and related environmental values;
(3) control or prevent additional contributions of sus-
pended solids to streamflow or runoff outside the permit area;
(4) neither cause nor contribute to, directly or indirectly,
the violation of state or federal water-quality standard applicable to
receiving waters;
(5) refrain from seriously altering the normal flow of
water in streambeds or drainage channels;
(6) prevent or control damage to public or private prop-
erty, including the prevention or mitigation of adverse effects on
lands within the boundaries of units of the National Park System, the
National Wildlife Refuge System, the National System of Trails, the
National Wilderness Preservation System, the Wild and Scenic Rivers
System, including designated study rivers, and National Recreation
Areas designated by Act of Congress; and
(7) use nonacid- and nontoxic-forming substances in road
surfacing.
(c) Design and construction limits and establishment of
design criteria. To ensure environmental protection appropriate for
their planned duration and use, including consideration of the type and
size of equipment used, the design and construction or reconstruction
of roads shall incorporate appropriate limits for grade, width, surface
materials, surface drainage control, culvert placement, and culvert
size, in accordance with current, prudent engineering practices, and
any necessary design criteria established by the Commission.
(d) Location.
(1) No part of any road shall be located in the channel of
an intermittent or perennial stream unless specifically approved by the
Commission in accordance with applicable §§12.509 through 12.524
of this title (relating to Hydrologic Balance: General Requirements,
to Hydrologic Balance: Water-Quality Standards and Effluent Limi-
tations, to Hydrologic Balance: Diversions and Conveyance of Over-
land Flow, Shallow Ground-Water Flow, and Ephemeral Streams,
to Hydrologic Balance: Stream-Channel Diversions, to Hydrologic
Balance: Sediment Control Measures, to Hydrologic Balance: Sed-
imentation Ponds, to Hydrologic Balance: Discharge Structures, to
Hydrologic Balance: Acid-Forming and Toxic-Forming Materials,
to Hydrologic Balance: Permanent and Temporary Impoundments,
to Hydrologic Balance: Underground Mine Entry and Access Dis-
charges, to Hydrologic Balance: Surface- and Ground-Water Mon-
itoring, to Hydrologic Balance: Transfer of Wells, to Hydrologic
Balance: Water Rights and Replacement, to Hydrologic Balance:
Discharge of Water Into an Underground Mine, to Hydrologic Bal-
ance: Postmining Rehabilitation of Sedimentation Ponds, Diversions,
Impoundments, and Treatment Facilities, and to Hydrologic Balance:
Stream Buffer Zones).
(2) Roads shall be located to minimize downstream sedi-
mentation and flooding.
(e) Maintenance.
(1) A road shall be maintained to meet the performance
standards of §12.570 of this title (relating to Primary Roads) and this
section, and any additional criteria specified by the Commission.
(2) A road damaged by a catastrophic event, such as a
flood or earthquake, shall be repaired as soon as is practicable after
the damage has occurred.
PROPOSED RULES January 10, 1997 22 TexReg 561
(f) Reclamation. A road not to be retained under an approved
postmining land use shall be reclaimed in accordance with the
approved reclamation plan as soon as practicable after it is no longer
needed for mining and reclamation operations. This reclamation shall
include:
(1) closing the road to traffic;
(2) removing all bridges and culverts unless approved as
part of the postmining land use;
(3) removing or otherwise disposing of road-surfacing
materials that are incompatible with the postmining land use and
revegetation requirements;
(4) reshaping cut and fill slopes as necessary to be
compatible with the postmining land use and to complement the
natural drainage pattern of the surrounding terrain;
(5) protecting the natural drainage patterns by installing
dikes or cross drains as necessary to control surface runoff and
erosion; and
(6) scarifying or ripping the roadbed, replacing topsoil or
substitute material and revegetating disturbed surfaces in accordance
with §§12.504 through 12.508 of this title (relating to Topsoil: Gen-
eral Requirements, to Topsoil: Removal, to Topsoil: Storage, to
Topsoil: Redistribution, and to Topsoil: Nutrients and Soil Amend-
ments), and §§12.555 through 12.561 of this title (relating to Reveg-
etation: General Requirements, to Revegetation: Use of Introduced
Species, to Revegetation: Timing, to Revegetation: Mulching and
Other Soil Stabilizing Practices, to Revegetation: Grazing, to Reveg-
etation: Standards for Success, and to Revegetation: Tree and Shrub
Stocking for Forest Land).
§12.570. Primary Roads.
Primary roads shall meet the requirements of §12.569 of this title
(relating to Roads: General) and the additional requirements of this
section.
(1) Certification. The construction or reconstruction of
primary roads shall be certified in a report to the Commission by
a qualified registered professional engineer with experience in the
design and construction of roads. The report shall indicate that the
primary road has been constructed or reconstructed as designed and
in accordance with the approved plan.
(2) Safety Factor. Each primary road embankment shall
have a minimum static factor of 1.3.
(3) Location.
(A) To minimize erosion, a primary road shall be
located, insofar as is practicable, on the most stable available surface.
(B) Fords of perennial or intermittent streams by
primary roads are prohibited unless they are specifically approved
by the Commission as temporary routes during periods of road
construction.
(4) Drainage control. In accordance with the approved
plan:
(A) each primary road shall be constructed or recon-
structed, and maintained to have adequate drainage control, using
structures such as, but not limited to bridges, ditches, cross drains,
and ditch relief drains. The drainage control system shall be designed
to safely pass the peak runoff from a 10-year, 6-hour precipitation
event, or greater event as specified by the Commission;
(B) drainage pipes and culverts shall be installed as
designed, and maintained in a free and operating condition and to
prevent or control erosion at inlets and outlets;
(C) drainage ditches shall be constructed and main-
tained to prevent uncontrolled drainage over the road surface and
embankment;
(D) culverts shall be installed and maintained to sus-
tain the vertical soil pressure, the passive resistance of the foundation,
and the weight of vehicles using the road;
(E) natural stream channels shall not be altered or
relocated without the prior approval of the Commission in accor-
dance with applicable §§12.509 through 12.524 of this title (relating
to Hydrologic Balance: General Requirements, to Hydrologic Bal-
ance: Water-Quality Standards and Effluent Limitations, to Hydro-
logic Balance: Diversions and Conveyance of Overland Flow, Shal-
low Ground-Water Flow, and Ephemeral Streams, to Hydrologic Bal-
ance: Stream-Channel Diversions, to Hydrologic Balance: Sediment
Control Measures, to Hydrologic Balance: Sedimentation Ponds, to
Hydrologic Balance: Discharge Structures, to Hydrologic Balance:
Acid-Forming and Toxic-Forming Materials, to Hydrologic Balance:
Permanent and Temporary Impoundments, to Hydrologic Balance:
Underground Mine Entry and Access Discharges, to Hydrologic Bal-
ance: Surface- and Ground-Water Monitoring, to Hydrologic Bal-
ance: Transfer of Wells, to Hydrologic Balance: Water Rights and
Replacement, to Hydrologic Balance: Discharge of Water Into an Un-
derground Mine, to Hydrologic Balance: Postmining Rehabilitation
of Sedimentation Ponds, Diversions, Impoundments, and Treatment
Facilities, and to Hydrologic Balance: Stream Buffer Zones); and
(F) except as provided in paragraph (3)(B) of this
section, structures for perennial or intermittent stream channel
crossings shall be made using bridges, culverts, low-water crossings,
or other structures designed, constructed, and maintained using
current, prudent engineering practices. The Commission shall ensure
that low-water crossings are designed, constructed, and maintained
to prevent erosion of the structure or stream bed and additional
contributions of suspended solids to streamflow.
(5) Surfacing. Primary roads shall be surfaced with
material approved by the Commission as being sufficiently durable
for the anticipated volume of traffic and the weight and speed of
vehicles using the road.
§12.571. Utility Installations.
All underground mining activities shall be conducted in a manner
which minimizes damage, destruction, or disruption of services
provided by oil, gas, and water wells; oil, gas, and coal-slurry
pipelines, railroads; electric and telephone lines; and water and
sewage lines which pass over, under, or through the permit area,
unless otherwise approved by the owner of those facilities and the
Commission.
§12.572. Support Facilities.
(a) Support facilities shall be operated in accordance with a
permit issued for the mine or coal preparation plant to which it is
incident or from which its operation results.
(b) In addition to the other provisions of §§12.500 through
12.571 of this title (relating to Permanent Program Performance
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Standards – Underground Mining Activities), support facilities shall
be located, maintained, and used in a manner that:
(1) prevents or controls erosion and siltation, water pol-
lution, and damage to public or private property; and
(2) to the extent possible using the best technology
currently available:
(A) minimizes damage to fish, wildlife, and related
environmental values; and
(B) minimizes additional contributions of suspended
solids to streamflow or runoff outside the permit area. Any such
contributions shall not be in excess of limitations of state or federal
law.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on December 20, 1996.
TRD-9618478
Mary Ross McDonald
Deputy General Counsel, Office of General Counsel
Railroad Commission of Texas
Earliest possible date of adoption: February 10, 1997
For further information, please call: (512) 463–7008
♦ ♦ ♦
Special Permanent Program Performance
Standards-Auger Mining
16 TAC §12.600
The new sections are proposed under the Texas Natural
Resources Code, §134.013, which authorizes the Commission
to adopt and amend rules pertaining to surface coal mining and
reclamation operations.
The following are the statute, article, or code affected by the
proposed new section: §12.600, Texas Natural Resources
Code, Chapter 134.
§12.600. Auger Mining: Additional Performance Standards.
(a) Any auger mining associated with surface mining activi-
ties shall be conducted to maximize recoverability of mineral reserves
remaining after the mining activities are completed. Each person who
conducts auger mining operations shall leave access for removal of
those reserves by future underground mining activities, unless the
Commission determines that the coal reserves have been depleted
or are limited in thickness or extent to the point that it will not be
practicable to recover the remaining coal reserves. The Commission
shall make such determination only upon presentation of appropriate
technical evidence by the operator. Undisturbed areas of coal shall
be left in unmined sections which:
(1) are a minimum of 250 feet wide at any point between
each group of auger openings to the full depth of the auger hole;
(2) are no more than 2,500 feet apart, measured from the
center of one section to the center of the next section, unless a greater
distance is set forth in the permit application under §12.203 of this
title (relating to Augering) and approved by the Commission; and
(3) for multiple seam mining, shall have a width of at
least 250 feet plus 50 feet for each subjacent workable coal seam.
The centers of all unmined sections shall be aligned vertically.
(b) No auger hole shall be made closer than 500 feet in
horizontal distance to any abandoned or active underground mine
workings, except as approved in accordance with §12.367 of this
title (relating to Protection of Underground Mining).
(c) In order to prevent pollution of surface and ground water
and to reduce fire hazards, each auger hole, except as provided in
subsection (d) of this section, shall be plugged so as to prevent the
discharge of water from the hole and access of air to the coal, as
follows:
(1) each auger hole discharging water containing toxic-
forming or acid-forming material shall be plugged within 72 hours
after completion by backfilling and compacting noncombustible and
impervious material into the hole to a depth sufficient to form a water-
tight seal. If sealing is not possible within 72 hours, the discharge
shall be treated commencing within 72 hours after completion to meet
applicable effluent limitations and water-quality standards, until the
hole is properly sealed; and
(2) each auger hole not discharging water shall be sealed
as in subsection (c)(1) of this section, to close the opening within 30
days following completion.
(d) An auger hole need not be plugged, if the Commission
finds:
(1) impoundment of the water which would result from
plugging the hole may create a hazard to the environment or public
health or safety; and
(2) drainage from the auger hole will not pose a threat
of pollution to surface water and will comply with the requirements
of §12.339 and §12.340 of this title (relating to Hydrologic Balance:
General Requirements, and to Hydrologic Balance: Water-Quality
Standards and Effluent Limitations).
(e) The Commission shall prohibit auger mining, if it deter-
mines that:
(1) adverse water-quality impacts cannot be prevented or
corrected;
(2) fill stability cannot be achieved;
(3) the prohibition is necessary to maximize the utiliza-
tion, recoverability or conservation of the solid-fuel resources; or
(4) subsidence resulting from auger mining may disturb
or damage powerlines, pipelines, buildings, or other facilities.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on December 20, 1996.
TRD-9618479
Mary Ross McDonald
Deputy General Counsel, Office of General Counsel
Railroad Commission of Texas
Earliest possible date of adoption: February 10, 1997
For further information, please call: (512) 463–7008
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♦ ♦ ♦
Special Permanent Program Performance
Standards-Operations in Alluvial Valley Floors
16 TAC §§12.610–12.613
The new sections are proposed under the Texas Natural
Resources Code, §134.013, which authorizes the Commission
to adopt and amend rules pertaining to surface coal mining and
reclamation operations.
The following are the statute, article, or code affected by the
proposed new sections: §§12.610 - 12.613, Texas Natural
Resources Code, Chapter 134.
§12.610. Alluvial Valley Floors: Essential Hydrologic Functions.
(a) Surface coal mining and reclamation operations shall
be conducted to preserve, throughout the mining and reclamation
process, the essential hydrologic functions of alluvial valley floors
not within an affected area. These functions shall be preserved by
maintaining those geologic, hydrologic and biologic characteristics
that support those functions.
(b) Surface coal mining and reclamation operations shall be
conducted to reestablish, throughout the mining and reclamation
process, the essential hydrologic functions of alluvial valley floors
within an affected area. These functions shall be reestablished by
reconstructing those geologic, hydrologic and biologic characteristics
that support those functions.
(c) The characteristics that support the essential hydrologic
functions of alluvial valley floors are those in §12.202(b)(3) of this
title (relating to Surface Coal Mining and Reclamation Operations
on Areas or Adjacent to Areas Including Alluvial Valley Floors
in the Arid or Semiarid Areas West of the 100th Meridian) and
those other geologic, hydrologic, or biologic characteristics identified
during premining investigations, or monitoring conducted during the
surface coal mining and reclamation operation.
§12.611. Alluvial Valley Floors: Protection of Farming and Water
Supplies.
(a) Surface coal mining and reclamation operations shall not
interrupt, discontinue, or preclude farming on alluvial valley floors,
unless:
(1) the premining land use is undeveloped rangeland
which is not significant to farming; or
(2) the area of affected alluvial valley floor is small and
provides or may provide negligible support for production from one
or more farms.
(b) If environmental monitoring shows that a surface coal
mining operation is interrupting, discontinuing, or precluding farming
on alluvial valley floors, the operation shall cease until remedial
measures are taken by the person who conducts the operation. The
remedial measures shall be approved by the Commission prior to the
resumption of mining.
(c) Surface coal mining and reclamation operations shall
not cause material damage to the quality or quantity of water in
surface or underground water systems that supply alluvial valley
floors. If environmental monitoring shows that the surface coal
mining operation is causing material damage to water that supplies
alluvial valley floors, the mining operations shall cease until remedial
measures are taken by the person who conducts the operation. The
remedial measures shall be approved by the Commission prior to the
resumption of mining operations.
(d) Subsections (a) and (b) of this section do not apply to
those lands which were identified in a reclamation plan approved
by Texas prior to August 3, 1977, for any surface coal mining and
reclamation operation that, in the year preceding August 3, 1977:
(1) produced coal in commercial quantities and was
located within or adjacent to an alluvial valley floor; or
(2) obtained specific permit approval from the Commis-
sion to conduct surface coal mining and reclamation operations within
an alluvial valley floor.
§12.612. Alluvial Valley Floors: Protection of Agricultural Uses.
Surface coal mining and reclamation operations shall be conducted
to ensure that the agricultural utility and the level of productivity of
alluvial valley floors in affected areas are reestablished.
§12.613. Alluvial Valley Floors: Monitoring.
(a) An environmental monitoring system shall be installed,
maintained and operated by the permittee on all alluvial valley floors
during surface coal mining and reclamation operations and continued
until all bonds are released in accordance with §12.312 and §12.313 of
this title (relating to Procedures, Criteria, and Schedule for Release of
Performance Bond). The monitoring system shall provide sufficient
information to allow the Commission to determine that:
(1) the agricultural utility and production of the alluvial
valley floor not within the affected area is being preserved;
(2) the potential agricultural utility and production on the
alluvial valley floor within the affected area has been reestablished;
(3) the important characteristics supporting the essential
hydrologic functions of the alluvial valley floor in the affected area
have been reestablished after mining; and
(4) the important characteristics supporting the essential
hydrologic functions of any alluvial valley floor in areas not affected
are preserved during and after mining.
(b) Monitoring shall be performed at adequate frequencies,
to indicate long-term trends that could affect agricultural use of the
alluvial valley floors.
(c) Monitoring shall be performed during operations, to
identify characteristics of the alluvial valley floor not identified
in the permit application and to evaluate the importance of all
characteristics.
(d) All monitoring data collected, and analyses thereof, shall
routinely be made available to the Commission.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on December 20, 1996.
TRD-9618480
Mary Ross McDonald
Deputy General Counsel, Office of General Counsel
Railroad Commission of Texas
Earliest possible date of adoption: February 10, 1997
For further information, please call: (512) 463–7008
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♦ ♦ ♦
Special Permanent Program Performance
Standards-Operations on Prime Farmland
16 TAC §§12.620–12.622, 12.624, 12.625
The new sections are proposed under the Texas Natural
Resources Code, §134.013, which authorizes the Commission
to adopt and amend rules pertaining to surface coal mining and
reclamation operations.
The following are the statute, article, or code affected by the
proposed new sections: §§12.620 - 12.622, 12.624, 12.625,
Texas Natural Resources Code, Chapter 134.
§12.620. Prime Farmland: Applicability and Special Requirements.
(a) The requirements of this section and §§12.621, 12.622,
12.624, and 12.625 of this title (relating to Special Permanent
Program Performance Standards – Operations on Prime Farmland)
shall not apply to:
(1) coal processing plants and roads of underground mines
that are actively used over extended periods of time and where such
uses affect a minimal amount of land. Such uses shall meet the
requirements of §§12.500 through 12.572 of this title (relating to
Permanent Program Performance Standards – Underground Mining
Activities) for underground mining activities; or
(2) prime farmland that has been excluded in accordance
with §12.201(a) of this title (relating to Prime Farmland).
(b) Surface coal mining and reclamation operations con-
ducted on prime farmland shall meet the following requirements:
(1) a permit shall be obtained for those operations under
§12.201 of this title (relating to Prime Farmland); and
(2) soil materials to be used in reconstruction of the prime
farmland soil shall be removed before drilling, blasting, or mining,
in accordance with §12.621 of this title (relating to Prime Farmland:
Soil Removal) and in a manner that prevents mixing or contaminating
these materials with undesirable material. Where removal of soil
materials results in erosion that may cause air and water pollution,
the Commission shall specify methods to control erosion of exposed
overburden.
§12.621. Prime Farmland: Soil Removal.
(a) Surface coal mining and reclamation operations on prime
farmland shall be conducted to:
(1) separately remove the topsoil, or remove other suitable
soil materials which will create a final soil having a greater productive
capacity than that which existed prior to mining; and
(2) separately remove the B or C horizon or other suitable
soil material to provide the thickness of suitable soil required by
§12.624 of this title (relating to Prime Farmland: Soil Replacement).
(b) The minimum depth of soil and soil material to be
removed and stored for use in reconstruction of prime farmland shall
be sufficient to meet the soil replacement requirements of §12.624(b)
of this title (relating to Prime Farmland: Soil Replacement).
§12.622. Prime Farmland: Soil Stockpiling.
(a) If not utilized immediately, the topsoil or other suitable
soil materials specified in §12.621(a)(1) of this title (relating to Prime
Farmland: Soil Removal) shall be placed in stockpiles separate from
the spoil and all other excavated materials.
(b) If not utilized immediately, each horizon or other material
specified in §12.621(a)(2) of this title (relating to Prime Farmland:
Soil Removal) shall be stockpiled separately from the spoil and
all other excavated materials. Where combinations of such soil
materials created by mixing have been shown to be equally or more
favorable for plant growth than the B horizon, separate handling is
not necessary.
(c) Stockpiles shall be placed within the permit area where
they will not be disturbed or be subject to excessive erosion. If left in
place for more than 30 days, stockpiles shall meet the requirements
of §12.336 or §12.506 of this title (relating to Topsoil: Storage).
§12.624. Prime Farmland: Soil Replacement.
(a) Soil reconstruction specifications established by the U.S.
Natural Resources Conservation Service are based upon the standards
of the National Cooperative Soil Survey and include, as a minimum,
physical and chemical characteristics of reconstructed soils and soil
descriptions containing soil-horizon depths, soil densities, soil pH,
and other specifications such that reconstructed soils will have the
capability of achieving levels of yield equal to, or higher than, those
of nonmined prime farmland in the surrounding area.
(b) The minimum depth of soil and substitute soil material
to be reconstructed for prime farmland shall be 48 inches, or a
lesser depth equal to the depth to a subsurface horizon in the natural
soil that inhibits or prevents root penetration, or a greater depth if
determined necessary to restore the original soil productive capacity.
Soil horizons shall be considered as inhibiting or preventing root
penetration if their physical or chemical properties or water-supplying
capacities cause them to restrict or prevent penetration by roots
of plants common to the vicinity of the permit area and if these
properties or capacities have little or no beneficial effect on soil
productive capacity.
(c) The operator shall replace soil material only on land
which has been first returned to final grade and scarified according
to §§12.384 through 12.388 of this title (relating to Backfilling and
Grading: General Requirements, to Backfilling and Grading: General
Grading Requirements, to Backfilling and Grading: Covering Coal
and Acid- and Toxic-Forming Materials, to Backfilling and Grading:
Thin Overburden, and to Backfilling and Grading: Thick Overburden)
or §§12.551 through 12.553 of this title (relating to Backfilling and
Grading: General Requirements, to Backfilling and Grading: General
Grading Requirements, and to Backfilling and Grading: Covering
Coal and Acid- and Toxic-Forming Materials), unless site-specific
evidence is provided and approved by the Commission showing that
scarification will not enhance the capability of the reconstructed soil
to achieve equivalent or higher levels of yield.
(d) The operator shall replace and regrade the soil horizons or
other root-zone material with proper compaction and uniform depth.
(e) The operator shall replace the B horizon, C horizon, or
other suitable material specified in §12.621(a)(2) of this title (relating
to Prime Farmland: Soil Removal) to the thickness needed to meet
the requirements of subsection (b) of this section.
(f) The operator shall replace the topsoil or other suitable soil
materials specified in §12.621(a)(1) of this title (relating to Prime
Farmland: Soil Removal) as the final surface soil layer. This surface
soil layer shall equal or exceed the thickness of the original surface
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soil layer, as determined by the soil survey in §12.201(b)(1) of this
title (relating to Prime Farmland), and be replaced in a manner that
protects the surface layer from wind and water erosion before it is
seeded or planted.
(g) Apply nutrients and soil amendments as needed to quickly
establish vegetative growth.
§12.625. Prime Farmland: Revegetation and Restoration of Soil
Productivity.
(a) Following soil replacement, the soil surface shall be
stabilized with a vegetative cover or other means that effectively
controls soil loss by wind and water erosion. All vegetation shall
be in compliance with the plan approved by the Commission under
§12.201 of this title (relating to Prime Farmland) and carried out
in a manner that encourages prompt vegetative cover and recovery
of productive capacity. The timing and mulching provisions of
§12.392 and §12.393 (relating to Revegetation: Timing, and to
Revegetation: Mulching and Other Soil Stabilizing Practices) or
§12.557 and §12.558 of this title (relating to Revegetation: Timing,
and to Revegetation: Mulching and Other Soil Stabilizing Practices)
shall be met.
(b) Prime farmland soil productivity shall be restored in
accordance with the following provisions:
(1) measurement of soil productivity shall be initiated
within 10 years after completion of soil replacement;
(2) soil productivity shall be measured on a representative
sample or on all of the mined and reclaimed prime farmland area
using the reference crop determined under subsection (b)(6) of
this section. A statistically valid sampling technique at a 90% or
greater statistical confidence level shall be used as approved by
the Commission in consultation with the U.S. Natural Resources
Conservation Service;
(3) the measurement period for determining average an-
nual crop production shall be a minimum of three crop years prior to
release of the operator’s performance bond according to §12.312 and
§12.313 of this title (relating to Procedures, Criteria, and Schedule
for Release of Performance Bond);
(4) the level of management applied during the measure-
ment period shall be the same as the level of management used on
nonmined prime farmland in the surrounding area;
(5) restoration of soil productivity shall be considered
achieved when the average yield during the measurement period
equals or exceeds the average yield of the reference crop established
for the same period for nonmined soils of the same or similar texture
or slope phase of the soil series in the surrounding area under equiv-
alent management practices;
(6) the reference crop on which restoration of soil pro-
ductivity is proven shall be selected from the crops most commonly
produced on the surrounding prime farmland. Where row crops are
the dominant crops grown on prime farmland in the area, the row
crop requiring the greatest rooting depth shall be chosen as one of
the reference crops;
(7) reference crop yields for a given crop season are to
be determined from:
(A) the current yield records of representative local
farms in the surrounding area, with concurrence by the U.S. Natural
Resources Conservation Service; or
(B) the average county yields recognized by the
U.S. Department of Agriculture, which have been adjusted by
the U.S. Natural Resources Conservation Service for local yield
variation within the county that is associated with differences between
nonmined prime farmland and all other soils that produce the
reference crop; and
(8) under either procedure in subsection (b)(7) of this
section, the average reference crop yield may be adjusted, with the
concurrence of the U.S. Natural Resources Conservation Service, for:
(A) Disease, pest, and weather-induced seasonal
variations; or
(B) Differences in specific management practices
where the overall management practices of the crops being compared
are equivalent.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on December 20, 1996.
TRD-9700007
Mary Ross McDonald
Deputy General Counsel, Office of General Counsel
Railroad Commission of Texas
Earliest possible date of adoption: February 10, 1997
For further information, please call: (512) 463–7008
♦ ♦ ♦
Special Permanent Program Performance
Standards-Coal Processing Plants and Support Fa-
cilities Not Located at or Near the Minesite or not
Within the Permit Area for a Mine
16 TAC §12.650, §12.651
The new sections are proposed under the Texas Natural
Resources Code, §134.013, which authorizes the Commission
to adopt and amend rules pertaining to surface coal mining and
reclamation operations.
The following are the statute, article, or code affected by
the proposed new sections: §12.650, §12.651, Texas Natural
Resources Code, Chapter 134.
§12.650. Applicability.
Each person who conducts surface coal mining and reclamation
operations, which includes the operation of a coal processing plant
or support facility which is not located within the permit area for
a specific mine, shall obtain a permit in accordance with §12.204
of this title (relating to Coal Processing Plants or Support Facilities
Not Located Within the Permit Area of a Specified Mine) to conduct
those operations and comply with §12.651 of this title (relating to
Coal Processing Plants: Performance Standards).
§12.651. Coal Processing Plants: Performance Standards.
Construction, operation, maintenance, modification, reclamation, and
removal activities at operations covered by §12.650 of this title
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(relating to Applicability) and this section shall comply with the
following:
(1) signs and markers for the coal processing plant, coal
processing waste disposal area, and water treatment facilities shall
comply with §12.330 of this title (relating to Signs and Markers);
(2) roads, transport, and associated structures shall be
constructed, maintained, and reclaimed in accordance with §12.400
and §12.401 of this title (relating to Roads: General, and to Primary
Roads);
(3) any stream or channel realignment shall comply with
§12.342 of this title (relating to Hydrologic Balance: Stream-Channel
Diversions);
(4) if required by the Commission any disturbed area
related to the coal processing plant or associated facilities shall
have sediment control structures, in compliance with §12.343 and
§12.344 of this title (relating to Hydrologic Balance: Sediment
Control Measures, and to Hydrologic Balance: Sedimentation Ponds),
and all discharges from these areas shall meet the requirements
of §§12.339 through 12.342 of this title (relating to Hydrologic
Balance: General Requirements, to Hydrologic Balance: Water-
Quality Standards and Effluent Limitations, to Hydrologic Balance:
Diversions and Conveyance of Overland Flow and Shallow Ground-
Water Flow, and Ephemeral Streams, and to Hydrologic Balance:
Stream-Channel Diversions), and any other applicable state or federal
law;
(5) permanent impoundments associated with coal pro-
cessing plants shall meet the requirements of §12.347 and §12.354 of
this title (relating to Hydrologic Balance: Permanent and Temporary
Impoundments, and to Hydrologic Balance: Postmining Rehabilita-
tion of Sedimentation Ponds, Diversions, Impoundments, and Treat-
ment Facilities). Dams constructed of or impounding coal processing
waste shall comply with §§12.376 through 12.378 of this title (re-
lating to Coal Processing Waste: Dams and Embankments: General
Requirements, to Coal Processing Waste: Dams and Embankments:
Site Preparation, and to Coal Processing Waste: Dams and Embank-
ments: Design and Construction);
(6) use of water wells shall comply with §12.351 of this
title (relating to Hydrologic Balance: Transfer of Wells) and water
rights shall be protected in accordance with §12.352 of this title
(relating to Hydrologic Balance: Water Rights and Replacement);
(7) disposal of coal processing waste, solid waste, and
any excavated materials shall comply with §§12.368 through 12.374,
12.375, and 12.363 through 12.366 of this title (relating to Coal
Processing Waste Banks: General Requirements, to Coal Process-
ing Waste Banks: Site Inspection, to Coal Processing Waste Banks:
Water Control Measures, to Coal Processing Waste Banks: Construc-
tion Requirements, to Coal Processing Waste: Burning, to Coal Pro-
cessing Waste: Burned Waste Utilization, to Coal Processing Waste:
Return to Underground Workings, to Disposal of Noncoal Wastes,
to Disposal of Excess Spoil: General Requirements, to Disposal of
Excess Spoil: Valley Fills, to Disposal of Excess Spoil: Head-of-
Hollow Fills, and to Disposal of Excess Spoil: Durable Rock Fills),
respectively;
(8) discharge structures for diversions and sediment-
control structures shall comply with §12.345 of this title (relating to
Hydrologic Balance: Discharge Structures);
(9) air-pollution control measures associated with
fugitive-dust emissions shall comply with §12.379 of this title
(relating to Air Resources Protection);
(10) fish, wildlife and related environmental values shall
be protected in accordance with §12.380 of this title (relating to
Protection of Fish, Wildlife, and Related Environmental Values);
(11) slide areas and other surface areas shall comply with
§12.381 of this title (relating to Slides and Other Damage);
(12) adverse effects upon or resulting from nearby un-
derground coal mining activities shall be minimized by appropriate
measures including, but not limited to compliance with §12.353 and
§12.367 of this title (relating to Hydrologic Balance: Discharge of
Water Into and Underground Mine, and to Protection of Underground
Mining);
(13) reclamation shall include proper topsoil-handling
procedures, revegetation, and abandonment, in accordance with
§12.354 of this title (relating to Hydrologic Balance: Postmining Re-
habilitation of Sedimentation Ponds), §§12.383 through 12.389 of this
title (relating to Contemporaneous Reclamation, to Backfilling and
Grading: General Requirements, to Backfilling and Grading: Cov-
ering Coal and Acid- and Toxic-Forming Materials, to Backfilling
and Grading: Thin Overburden, to Backfilling and Grading: thick
Overburden, to Regrading or Stabilizing Rills and Gullies), §§12.390
through 12.393, 12.395, and 12.396 of this title (relating to Reveg-
etation: General Requirements, to Revegetation: Use of Introduced
Species, to Revegetation: Timing, to Revegetation: Mulching and
Other Stabilizing Practices, Revegetation: Standards for Success,
and to Revegetation: Tree and Shrub Stocking for Forest Land) and
§§12.397 through 12.399 of this title (relating to Cessation of Op-
erations: Temporary, to Cessation of Operations: Permanent, and to
Postmining Land Use);
(14) conveyors, buildings, storage bins or stockpiles,
water treatment facilities, water storage facilities, and any structure
or system related to the coal processing plant shall comply with
§§12.330 through 12.403 of this title (relating to Permanent Program
Performance Standards – Surface Mining Activities); and
(15) any coal processing plant or associated structures
located on prime farmland shall meet the requirements of §§12.620
through 12.622, 12.624, and 12.625 of this title (relating to Special
Permanent Program Performance Standards – Operations on Prime
Farmland).
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on December 20, 1996.
TRD-9700006
Mary Ross McDonald
Deputy General Counsel, Office of General Counsel
Railroad Commission of Texas
Earliest possible date of adoption: February 10, 1997
For further information, please call: (512) 463–7008
♦ ♦ ♦
Special Permanent Program Performance
Standards-In Situ Processing
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16 TAC §12.660, §12.661
The new sections are proposed under the Texas Natural
Resources Code, §134.013, which authorizes the Commission
to adopt and amend rules pertaining to surface coal mining and
reclamation operations.
The following are the statute, article, or code affected by
the proposed new sections: §12.660, §12.661, Texas Natural
Resources Code, Chapter 134.
§12.660. In Situ Processing: Performance Standards.
(a) The person who conducts in situ-processing activities
shall comply with §§12.500 through 12.572 of this title (relating to
Permanent Program Performance Standards – Underground Mining
Activities) and this section.
(b) In situ-processing activities shall be planned and con-
ducted to minimize disturbance to the prevailing hydrologic balance
by:
(1) avoiding discharge of fluids into holes or wells, other
than as approved by the Commission;
(2) injecting process recovery fluids only into geologic
zones or intervals approved as production zones by the Commission;
(3) avoiding annular injection between the wall of the drill
hole and the casing; and
(4) preventing discharge of process fluid into surface
waters.
(c) Each person who conducts in situ-processing activities
shall submit for approval as part of the application for permit under
§12.205 of this title (relating to In Situ Processing Activities), and
follow after approval, a plan that ensures that all acid-forming, toxic-
forming, or radioactive gases, solids, or liquids constituting a fire,
health, safety, or environmental hazard and caused by the mining
and recovery process are promptly treated, confined, or disposed of
in a manner that prevents contamination of ground and surface waters,
damage to fish, wildlife and related environmental values, and threats
to the public health and safety.
(d) Each person who conducts in situ-processing activities
shall prevent flow of the process recovery fluid:
(1) horizontally beyond the affected area identified in the
permit; and
(2) vertically into overlying or underlying aquifers.
(e) Each person who conducts in situ-processing activities
shall restore the quality of affected ground water in the mine plan and
adjacent area, including ground water above and below the production
zone, to the approximate premining levels or better, to ensure that
the potential for use of the ground water is not diminished.
§12.661. In Situ Processing: Monitoring.
(a) Each person who conducts in situ-processing activities
shall monitor the quality and quantity of surface and ground water
and the subsurface flow and storage characteristics, in a manner
approved by the Commission under §12.519 of this title (relating
to Hydrologic Balance: Surface- and Ground-Water Monitoring), to
measure changes in the quantity and quality of water in surface- and
ground-water systems in the mine plan and adjacent areas.
(b) Air- and water-quality monitoring shall be conducted in
accordance with monitoring programs approved by the Commission
as necessary according to appropriate federal and state air- and water-
quality standards.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on December 20, 1996.
TRD-9618481
Mary Ross McDonald
Deputy General Counsel, Office of General Counsel
Railroad Commission of Texas
Earliest possible date of adoption: February 10, 1997
For further information, please call: (512) 463–7008
♦ ♦ ♦
Subchapter L. Permanent Program Inspection
and Enforcement Procedures
Commission Inspection an Enforcement
16 TAC §§12.670-12.675
The new sections are proposed under the Texas Natural
Resources Code, §134.013, which authorizes the Commission
to adopt and amend rules pertaining to surface coal mining and
reclamation operations.
The following are the statute, article, or code affected by the
proposed new sections: §§12.670 - 12.675, Texas Natural
Resources Code, Chapter 134.
§12.670. Inspections by the Commission.
(a) The Commission shall conduct an average of at least
ne partial inspection per month of each surface coal mining and
reclamation operation under its jurisdiction. A "partial inspection" is
an onsite review of a person’s compliance with some of the permit
conditions and requirements imposed under the state program. The
inspector shall collect evidence of any violation of those conditions
or requirements observed.
(b) The Commission shall conduct an average of at least
one complete inspection per calendar quarter of each surface coal
mining and reclamation operation under its jurisdiction. A "complete
inspection" is an onsite review of a person’s compliance with all
permit conditions and requirements imposed under the state program,
within the entire area disturbed or affected by surface coal mining
and reclamation operations. This includes collection of evidence with
respect to every violation of those conditions or requirements.
(c) The Commission shall conduct periodic inspections of all
coal exploration operations required to comply in whole or in part
with the Act and this chapter (relating to Coal Mining Regulations).
Such inspections shall include the collection of evidence with respect
to every violation of any condition of the exploration approval or
any requirement of the Act or this chapter (relating to Coal Mining
Regulations).
(d) The inspections required under subsections (a), (b) and
(c) of this section shall:
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(1) be carried out on an irregular basis, so as to monitor
compliance at all operations, including those which operate nights,
weekends, or holidays;
(2) occur without prior notice to the person being in-
spected or any agent or employee of such person, except for nec-
essary on-site meetings; and
(3) include the prompt filing of inspection reports ade-
quate to enforce the requirements of and to carry out the terms and
purposes of the Act, this chapter (relating to Coal Mining Regula-
tions), the exploration approval and the permit.
(e) An authorized representative of the Commission shall:
(1) immediately conduct an inspection to enforce any
requirement of the Act or this chapter (relating to Coal Mining
Regulations), or any condition of a permit or an exploration approval
imposed under the Act and this chapter (relating to Coal Mining
Regulations), when the authorized representative has reason to
believe, on the basis of information available to him or her (other
than information resulting from a previous inspection), that there
exists a violation of the Act, this chapter (relating to Coal Mining
Regulations), or any condition of a permit or an exploration approval,
or that there exists any condition, practice or violation which creates
an imminent danger to the health or safety of the public or is causing
or can reasonably be expected to cause a significant, imminent
environmental harm to land, air or water resources and the person
supplying the information provides adequate proof that an imminent
danger to the public health and safety or a significant, imminent
environmental harm to land, air or water resources exists; and
(2) have reason to believe that a violation, condition or
practice exists if the facts alleged by the informant would, if true,
constitute a condition, practice or violation referred to in subsection
(e)(1) of this section.
§12.671. Right of Entry.
(a) Within its jurisdiction, the Commission shall have a right
of entry to, upon, and through any coal exploration or surface coal
mining and reclamation operation without advance notice or search
warrant, upon presentation of appropriate credentials.
(b) The Commission shall inspect any monitoring equipment
or method of exploration or operation and to have access to and
copy any records required under the Act, this chapter (relating to
Coal Mining Regulations), the exploration approval, or the permit.
The representatives of the Commission may exercise such rights
at reasonable times, without advance notice, upon presentation of
appropriate credentials. No search warrant shall be required, except
that Texas may provide for its use with respect to entry into a
building.
§12.672. Availability of Records.
(a) The Commission shall make available to the Director
and the Regional Director, upon request, copies of all documents
relating to applications for and approvals of existing, new, or revised
coal exploration approvals or surface coal mining and reclamation
operations permits and all documents relating to inspection and
enforcement actions.
(b) Except as provided in §12.115 and §12.210 of this
title (relating to Public Availability of Information, and to Public
Availability of Information in Permit Applications On File With
the Commission) and subsection (c) of this section, copies of all
records, reports, inspection materials, or information obtained by
the Commission shall, in accordance with the Texas Open Records
Act (Texas Government Code, Chapter 552), be made immediately
available to the public in the area of mining so that they are
conveniently available to residents of that area until at least 5 years
after expiration of the period during which the subject surface coal
mining and reclamation operation is active or is covered by any
portion of a reclamation bond. For the purposes of this subsection,
"immediately available" shall include providing copies of subject
information promptly by mail.
(1) A description of the information available for mailing
and the procedure for obtaining such information will be maintained
for public inspection at a federal, state, or local government office in
the county where the mining is occurring or proposed to occur.
(2) Copies of subject information may, at the option of
the Commission, be provided promptly by mail to a requestor who
is a resident of the area where the mining is occurring or is proposed
to occur, at no expense to the resident.
(c) In order to protect preparation for hearings and enforce-
ment proceedings, the Director and the Commission may enter into
agreements regarding procedures for the special handling of inves-
tigative and enforcement reports and other such materials.
§12.673. Citizens’ Requests for Inspections.
(a) A citizen may request an inspection under §12.670(e) of
this title (relating to Inspections by the Commission), by furnishing
to an authorized representative of the Commission a signed, written
statement (or an oral report followed by a signed, written statement)
giving the authorized representative reason to believe that a violation,
condition, or practice referred to in §12.670(e)(1) of this title (relating
to Inspections by the Commission) exists and setting forth a phone
number and address where the citizen can be contacted.
(b) The identity of any person supplying information to the
Commission relating to a possible violation or imminent danger or
harm shall remain confidential with the Commission, if requested by
that person, unless that person elects to accompany the inspector on
the inspection.
(c) If an inspection is conducted as a result of information
provided to the Commission by a citizen as described in subsection
(a) of this section, the citizen shall be notified as far in advance as
practicable when the inspection is to occur and shall be allowed to
accompany the authorized representative of the Commission during
the inspection. Such person has a right of entry to, upon and through
the coal exploration or surface coal mining and reclamation operation
about which he or she supplied information, but only if he or she is in
the presence of and is under the control, direction and supervision of
the authorized representative while on the mine property. Such right
of entry does not include a right to enter buildings without consent
of the person in control of the building or without a search warrant.
(d) Within 10 days of the inspection or, if there is no
inspection, within 15 days of receipt of the citizen’s written statement,
the Commission shall send the citizen the following:
(1) if an inspection was made, a description of the
enforcement action taken, which may consist of copies of the
inspection report and all notices of violation and cessation orders
issued as a result of the inspection or an explanation of why no
enforcement action was taken;
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(2) if no inspection was conducted, an explanation of the
reason why; and
(3) an explanation of the citizen’s right, if any, to informal
review of the action or inaction of the Commission under §12.675 of
this title (relating to Review of Decision Not to Inspect or Enforce).
(e) The Commission shall give copies of all materials in
subsections (d)(1) and (2) of this section, within the time limits
specified in those subsections, to the person alleged to be in violation,
except that the name of the citizen shall be removed unless disclosure
of the citizen’s identity is permitted under subsection (b) of this
section.
§12.674. Review of Adequacy and Completeness of Inspections.
Any person who is or may be adversely affected by a surface coal
mining and reclamation operation or a coal exploration operation
may notify the Commission in writing of any alleged failure on
the part of the Commission to make adequate and complete or
periodic inspections as provided in §12.670(e)(1) of this title (relating
to Inspections by the Commission). The notification shall include
sufficient information to create a reasonable belief that §12.670(e)(1)
of this title (relating to Inspections by the Commission) is not
being complied with and to demonstrate that the person is or
may be adversely affected. The Director of the Surface Mining
and Reclamation Division shall, within 15 days of receipt of the
notification, determine whether §12.670(e)(1) of this title (relating to
Inspections by the Commission) is being complied with, and if not,
shall immediately order an inspection to remedy the noncompliance.
The Director of the Surface Mining and Reclamation Division shall
also furnish the complainant with a written statement of the reasons
for such determination and the actions, if any, taken to remedy the
noncompliance.
§12.675. Review of Decision Not to Inspect or Enforce.
(a) Any person who is or may be adversely affected by a coal
exploration or surface coal mining and reclamation operation may ask
the Commission to review informally an authorized representative’s
decision not to inspect or take appropriate enforcement action with
respect to any violation alleged by that person in a request for
inspection under §12.673 of this title (relating to Citizens= Requests
for Inspections). The request for review shall be in writing and
include a statement of how the person is or may be adversely affected
and why the decision merits review.
(b) The Commission shall conduct the review and inform the
person, in writing, of the results of the review within 30 days of his
or her receipt of the request. The person alleged to be in violation
shall also be given a copy of the results of the review, except that
the name of the citizen shall not be disclosed unless confidentiality
has been waived or disclosure is required.
(c) Informal review under this section shall not affect any
right to formal review under §§134.058 through 134.064 of the Act
or to a citizen’s suit under §§134.182 through 134.187 of the Act.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on December 20, 1996.
TRD-9618482
Mary Ross McDonald
Deputy General Counsel, Office of General Counsel
Railroad Commission of Texas
Earliest possible date of adoption: February 10, 1997




The new sections are proposed under the Texas Natural
Resources Code, §134.013, which authorizes the Commission
to adopt and amend rules pertaining to surface coal mining and
reclamation operations.
The following are the statute, article, or code affected by the
proposed new sections: §§12.677 - 12.684, Texas Natural
Resources Code, Chapter 134.
§12.677. Cessation Orders.
(a) Conditions, practices, or violations warranting a cessation
order.
(1) An authorized representative of the Commission shall
immediately order a cessation of surface coal mining and reclamation
operations or of the relevant portion thereof, if he or she finds, on the
basis of any inspection, any condition or practice, or any violation of
the Act, this chapter (relating to Coal Mining Regulations), or any
condition of an exploration approval or permit imposed under the Act
or this chapter (relating to Coal Mining Regulations), which:
(A) creates an imminent danger to the health or safety
of the public; or
(B) is causing or can reasonably be expected to cause
significant, imminent environmental harm to land, air, or water
resources.
(2) Surface coal mining and reclamation operations con-
ducted by any person without a valid surface coal mining permit
constitute a condition or practice which causes or can be expected to
cause significant, imminent environmental harm to land, air, or water
resources.
(3) If the cessation ordered under subsection (a)(1) of
this section will not completely abate the imminent danger or harm
in the most expeditious manner physically possible, the authorized
representative of the Commission shall impose affirmative obligations
on the person to whom it is issued to abate the condition, practice,
or violation. The order shall specify the time by which abatement
shall be accomplished and may require, among other things, the use
of existing or additional personnel and equipment.
(b) Failure to abate a notice of violation.
(1) An authorized representative of the Commission shall
immediately order a cessation of coal exploration or surface coal
mining and reclamation operations, or of the relevant portion thereof,
when a notice of violation has been issued under §12.678(a) of this
title (relating to Notices of Violation) and the person to whom it was
issued fails to abate the violation within the abatement period fixed
or subsequently extended by the authorized representative.
(2) A cessation order issued under this subsection shall
require the person to whom it is issued to take all steps the authorized
representative of the Commission deems necessary to abate the
violations covered by the order in the most expeditious manner
physically possible.
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(c) Form of cessation order. A cessation order issued under
subsections (a) or (b) of this section shall be in writing, signed by
the authorized representative who issues it, and shall set forth with
reasonable specificity:
(1) the nature of the violation;
(2) the remedial action or affirmative obligation required,
if any, including interim steps, if appropriate;
(3) the time established for abatement, if appropriate,
including the time for meeting any interim steps; and
(4) a reasonable description of the portion of the coal
exploration or surface coal mining and reclamation operation to which
it applies. The order shall remain in effect until the condition, practice
or violation has been abated or until vacated, modified or terminated
in writing by an authorized representative of the Commission. The
Commission, within 60 days after issuing the cessation order, shall
notify in writing any person who has been identified as owning or
controlling the permittee, that the cessation order was issued and that
the person has been identified as an owner or controller.
(d) Continuing activities during cessation. Reclamation
operations and other activities intended to protect public health and
safety and the environment shall continue during the period of any
order unless otherwise provided in the order.
(e) Modification, termination, and vacation. An authorized
representative of the Commission may modify, terminate or vacate a
cessation order for good cause, and may extend the time for abatement
if the failure to abate within the time previously set was not caused
by lack of diligence on the part of the person to whom it was issued.
(f) Termination of cessation order. An authorized represen-
tative of the Commission shall terminate a cessation order, by written
notice to the person to whom the order was issued, when he deter-
mines that all conditions, practices or violations listed in the order
have been abated. Termination shall not affect the right of the Com-
mission to assess civil penalties for those violations under §§12.686
through 12.694 of this title (relating to Civil Penalties).
§12.678. Notices of Violation.
(a) An authorized representative of the Commission shall
issue a notice of violation if, on the basis of an inspection he
finds a violation of the Act, this chapter (relating to Coal Mining
Regulations), or any condition of a permit or an exploration approval
imposed under such program, the Act, or this chapter (relating to Coal
Mining Regulations), which does not create an imminent danger or
harm for which a cessation order must be issued under §12.677 of
this title (relating to Cessation Orders).
(b) A notice of violation issued under this section shall be
in writing, signed by the authorized representative who issues it, and
shall set forth with reasonable specificity:
(1) the nature of the violation;
(2) the remedial action required, which may include
interim steps;
(3) a reasonable time for abatement, which may include
time for accomplishment of interim steps; and
(4) a reasonable description of the portion of the coal
exploration or surface coal mining and reclamation operation to which
it applies.
(c) An authorized representative of the Commission may
extend the time set for abatement or for accomplishment of an interim
step, if the failure to meet the time previously set was not caused by
lack of diligence on the part of the person to whom it was issued.
The total time for abatement under a notice of violation, including
all extensions, shall not exceed 90 days from the date of issuance,
except upon a showing by the permittee that it is not feasible to
abate the violation within 90 calendar days due to one or more of
the circumstances in subsection (f) of this section. An extended
abatement date pursuant to this section shall not be granted when
the permittee’s failure to abate within 90 days has been caused by a
lack of diligence or intentional delay by the permittee in completing
the remedial action required.
(d) If the person to whom the notice was issued fails to
meet any time set for abatement or for accomplishment of an interim
step, the authorized representative shall issue a cessation order under
§12.677 of this title (relating to Cessation Orders).
(e) An authorized representative of the Commission shall
terminate a notice of violation by written notice to the person to
whom it was issued, when he determines that all violations listed
in the notice of violation have been abated. Termination shall not
affect the right of the Commission to assess civil penalties for those
violations under §§12.686 through 12.694 of this title (relating to
Civil Penalties).
(f) Circumstances which may qualify a surface coal mining
operation for an abatement period of more than 90 days are:
(1) where the permittee of an ongoing permitted operation
has timely applied for and diligently pursued a permit renewal or
other necessary approval of designs or plans but such permit or
approval has not been or will not be issued within 90 days after a
valid permit expires or is required, for reasons not within the control
of the permittee;
(2) where there is a valid judicial order precluding abate-
ment within 90 days as to which the permittee has diligently pursued
all rights of appeal and as to which he or she has no other effective
legal remedy;
(3) where the permittee cannot abate within 90 days due
to a labor strike; or
(4) where climatic conditions preclude abatement within
90 days, or where, due to climatic conditions, abatement within 90
days clearly:
(A) would cause more environmental harm than it
would prevent; or
(B) requires action that would violate safety standards
established by statute or regulation under the Mine Safety and Health
Act.
(g) Whenever an abatement time in excess of 90 days is
permitted, interim abatement measures shall be imposed to the extent
necessary to minimize harm to the public or the environment.
(h) If any of the conditions in subsection (f) of this section
exist, the permittee may request the authorized representative to
grant an abatement period exceeding 90 days. The authorized
representative shall not grant such an abatement period without the
concurrence of the Director of the Surface Mining and Reclamation
Division or his or her designee, and the abatement period granted shall
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not exceed the shortest possible time necessary to abate the violation.
The permittee shall have the burden of establishing by clear and
convincing proof that he or she is entitled to an extension under the
provisions of subsections (c) and (f) of this section. In determining
whether or not to grant an abatement period exceeding 90 days the
authorized representative may consider any relevant written or oral
information from the permittee or any other source. The authorized
representative shall promptly and fully document in the file his or
her reasons for granting or denying the request. The authorized
representative’s immediate supervisor shall review this document
before concurring in or disapproving the extended abatement date
and shall promptly and fully document the reasons for his or her
concurrence or disapproval in the file.
(i) Any determination made under subsection (h) of this
section shall be in writing and shall contain a right of review in
accordance with §12.682 of this title (relating to Review of Notice
of Violation or Cessation Order).
(j) No extension granted under subsection (h) of this section
may exceed 90 days in length. Where the condition or circumstance
which prevented abatement within 90 days exists at the expiration of
any such extension, the permittee may request a further extension in
accordance with the procedures of subsection (h) of this section.
§12.679. Suspension or Revocation of Permits.
(a) Pattern of violations.
(1) Except as provided in subsection (b) of this section,
the Director of the Surface Mining and Reclamation Division shall
issue an order to a permittee requiring him to show cause why his
permit and right to mine under the Act should not be suspended
or revoked, if he determines that a pattern of violations of any
requirements of the Act, this chapter (relating to Coal Mining
Regulations), or any permit condition required by the Act exists or has
existed, and that the violations were caused by the permittee willfully
or through unwarranted failure to comply with those requirements
or conditions. Violations by any person conducting surface coal
mining operations on behalf of the permittee shall be attributed to
the permittee, unless the permittee establishes that they were acts of
deliberate sabotage.
(2) The Director of the Surface Mining and Reclamation
Division may determine that a pattern of violations exists or has
existed, based on two or more inspections of the permit area within
any 12-month period, after considering the circumstances, including:
(A) the number of violations, cited on more than one
occasion, of the same or related requirements of the Act, this chap-
ter (relating to Coal Mining Regulations), or the permit;
(B) the number of violations, cited on more than one
occasion, of different requirements of the Act, this chapter (relating
to Coal Mining Regulations), the applicable program, or the permit;
and
(C) the extent to which the violations were isolated
departures from lawful conduct.
(3) The Director of the Surface Mining and Reclamation
Division shall determine that a pattern of violations exists, if he finds
that there were violations of the same or related requirements of the
Act, this chapter (relating to Coal Mining Regulations), or the permit
during three or more inspections of the permit area within any 12-
month period.
(b) Discretion of the Division Director. The Director of the
Surface Mining and Reclamation Division may decline to issue a
show cause order, or may vacate an outstanding show cause order,
if he finds that, taking into account exceptional factors present in the
particular case, it would be demonstrably unjust to issue or to fail to
vacate the show cause order. The basis for this finding shall be fully
explained and documented in the records of the case;
(c) Public notice requirements. At the same time as the
issuance of the order, the Director of the Surface Mining and
Reclamation Division shall:
(1) if practicable, publish notice of the order, including a
brief statement of the procedure for intervention in the proceeding,
in a newspaper of general circulation in the area of the surface coal
mining and reclamation operations; and
(2) post the notice at the district or field office closest to
the area of the surface coal mining and reclamation operations.
(d) Public hearing. Following issuance of a show cause
order, the Commission shall hold a public hearing after appropriate
written notice of the time, date and place of the hearing. The hearing
shall be of record and subject to the APA.
(e) Determination after hearing. Within 60 days after the
hearing, the Commission shall issue a written determination as to
whether a pattern of violations exists and, if appropriate, an order. If
the permit and the permittee’s right to mine are revoked or suspended,
the permittee shall immediately cease surface coal mining operations
on the permit area and shall:
(1) if revoked, complete reclamation within the time
frame specified in the order; or
(2) if suspended, complete all affirmative obligations to
abate all conditions, practices or violations as specified in the order.
(f) Failure to abate. When a permittee fails to abate a vi-
olation contained in a notice of violation or cessation order within
the abatement period set in the notice or order or as subsequently
extended, the Director of the Surface Mining and Reclamation Divi-
sion shall review the permittee’s history of violations to determine
whether a pattern of violations exists pursuant to this section, and
shall issue an order to show cause as appropriate pursuant to §12.680
of this title (relating to Service of Notices of Violation, Cessation
Orders, and Show Cause Orders).
§12.680. Service of Notices of Violation, Cessation Orders, and
Show Cause Orders.
(a) A notice of violation or cessation order shall be served
on the person to whom it is directed or his designated agent promptly
after issuance, as follows:
(1) by tendering a copy at the coal exploration or surface
coal mining and reclamation operation to the designated agent or to
the individual who, based upon reasonable inquiry by the authorized
representative, appears to be in charge of the coal exploration or
surface coal mining and reclamation operation referred to in the
notice or order. If no such individual can be located at the site,
a copy may be tendered to any individual at the site who appears to
be an employee or agent of the person to whom the notice or order is
issued. Service shall be complete upon tender of the notice or order
and shall not be deemed incomplete because of refusal to accept; or
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(2) as an alternative to paragraph (1) of this subsection,
service may be made by sending a copy of the notice or order by
certified mail or by hand to the person to whom it is issued or his
designated agent. Service shall be complete upon tender of the notice
or order or of the mail and shall not be deemed incomplete because
of refusal to accept.
(b) A show cause order may be served on the person to whom
it is issued in either manner provided in subsection (a) of this section.
(c) Designation by any person of an agent for service of
notices and orders shall be made in writing to the Surface Mining and
Reclamation Division, P.O. Box 12967, Austin, Texas, 78711-2967.
(d) The Commission may furnish copies to any person
having an interest in the coal exploration, surface coal mining and
reclamation operation, or the permit area, such as the owner of the
fee, a corporate officer of the permittee or entity conducting coal
exploration, or the bonding company.
§12.681. Public Hearing.
(a) Except as provided in subsections (b) and (c) of this
section, a notice of violation or cessation order which requires
cessation of mining, expressly or by necessary implication, shall be
reviewed within 30 days after it is served at a public hearing. The
hearing shall be held at or reasonably close to the mine site so that it
may be viewed during the hearing, or at any other location acceptable
to the Commission and the person to whom the notice or order was
issued. The field office of the Division nearest to the minesite shall
be deemed to be reasonably close to the minesite unless a closer
location is requested and agreed to by the Commission. Expiration
of a notice or order shall not affect the Commission’s right to assess
civil penalties for the violations mentioned in the notice or order under
§§12.686 through 12.694 of this title (relating to Civil Penalties). For
purposes of this section, Amining@ means extracting coal from the
earth or coal waste piles and transporting it within or from the area.
(b) A notice of violation or cessation order shall not expire
as provided in subsection (a) of this section, if the condition, practice
or violation in question has been abated or if the public hearing has
been waived.
(c) The Commission shall give as much advance notice as is
practicable of the time, place, and subject matter of the public hearing
to:
(1) the person to whom the notice or order was issued;
and
(2) any person who filed a report which led to that notice
or order.
(d) The Commission shall also post notice of the hearing
at the field office closest to the mine site, and publish it, where
practicable, in a newspaper of general circulation in the area of the
mine.
(e) The public hearing shall be conducted by a representative
of the Commission, who may accept oral or written arguments and
any other relevant information from any person attending.
(f) Within five days after the close of the public hearing, the
Commission shall affirm, modify, or vacate the notice or order in
writing. The decision shall be sent to:
(1) the person to whom the notice or order was issued;
and
(2) any person who filed a report which led to the notice
or order.
(g) The granting or waiver of the above public hearing shall
not affect the right of any person to review under §§134.175 and
134.176 of the Act and §§2001.141 through 2001.147 of the APA
(relating to Contested Cases: Final Decisions and Orders; Motions for
Rehearing). At such review proceedings, no evidence as to statements
made or evidence produced at the public hearing pursuant to this
section shall be introduced as evidence to impeach a witness.
§12.682. Review of Notice of Violation or Cessation Order.
Review of the issuance of a notice of violation or cessation order
shall be pursuant to the requisites of §§134.168 through 134.172 of
the Act and the APA.
§12.683. Inability to Comply.
(a) No cessation order or notice of violation issued under
§§12.677 through 12.684 of this title (relating to Enforcement) may
be vacated because of inability to comply.
(b) Inability to comply may not be considered in determining
whether a pattern of violations exists.
(c) Unless caused by lack of diligence, inability to comply
may be considered only in mitigation of the amount of civil
penalty under §§12.686 through 12.694 of this title (relating to Civil
Penalties) and of the duration of the suspension of a permit.
§12.684. Injunctive Relief.
The Commission may request the Attorney General of Texas to
institute a civil action for relief, including a permanent or temporary
injunction, restraining order or any other order, in the district court
of Travis County, or in the district in which the coal exploration
or surface coal mining and reclamation operation is located or in
which the person to whom the notice of violation or order has been
issued has his principal office, whenever that person or his or her
agent, in violation of the Act, this chapter (relating to Coal Mining
Regulations), or any condition of an exploration approval or permit
imposed under the Act or this chapter (relating to Coal Mining
Regulations):
(1) violates or fails or refuses to comply with any order
or decision of the Commission;
(2) interferes with, hinders or delays the Commission in
carrying out the provisions of the Act or this chapter (relating to Coal
Mining Regulations);
(3) refuses to admit an authorized representative of the
Commission to a mine;
(4) refuses to permit inspection of a mine by an authorized
representative of the Commission;
(5) refuses to furnish any required information or report;
(6) refuses to permit access to or copying of any required
records; or
(7) refuses to permit inspection of monitoring equipment
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
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The new sections are proposed under the Texas Natural
Resources Code, §134.013, which authorizes the Commission
to adopt and amend rules pertaining to surface coal mining and
reclamation operations.
The following are the statute, article, or code affected by the
proposed new sections: §§12.686 - 12.694, Texas Natural
Resources Code, Chapter 134.
§12.686. When Penalty Will Be Assessed.
(a) The Commission shall assess a penalty for each cessation
order.
(b) The Commission shall assess a penalty for each notice
of violation, if the violation is assigned 31 points or more under
the point system described in §12.687 of this title (relating to Point
System for Penalties).
(c) The Commission may assess a penalty for each notice of
violation assigned 30 points or less under the point system described
in §12.687 of this title (relating to Point System for Penalties).
In determining whether to assess a penalty, the Commission shall
consider the factors listed in §12.687(b) of this title (relating to Point
System for Penalties).
§12.687. Point System for Penalties.
(a) The Commission shall use the point system described in
this section to determine the amount of the penalty and, in the case of
notices of violation, whether a mandatory penalty should be assessed
as provided in §12.686(b) of this title (relating to When Penalty Will
Be Assessed).
(b) Points shall be assigned as follows:
(1) History of previous violations. The Commission shall
assign up to 30 points based on the history of previous violations. One
point shall be assigned for each past violation contained in a notice
of violation. Five points shall be assigned for each violation (but not
a condition or practice) contained in a cessation order. The history
of previous violations, for the purpose of assigning points, shall be
determined and the points assigned with respect to a particular coal
exploration or surface coal mining operation. Points shall be assigned
as follows:
(A) a violation shall not be counted, if the notice or
order is the subject of pending administrative or judicial review or
if the time to request such review or to appeal any administrative or
judicial decision has not expired, and thereafter it shall be counted
for only one year;
(B) no violation for which the notice or order has
been vacated shall be counted; and
(C) each violation shall be counted without regard to
whether it led to a civil penalty assessment;
(2) Seriousness. The Commission shall assign up to 30
points based on the seriousness of the violation, as follows:
(A) Probability of occurrence. The Commission shall
assign up to 15 points based on the probability of the occurrence of
the event which a violated standard is designed to prevent. Points
shall be assessed according to the following schedule:






(B) Extent of potential or actual damage. The
Commission shall assign up to 15 points, based on the extent of
the potential or actual damage, in terms of area and impact on the
public or environment, as follows:
(i) if the damage or impact which the violated
standard is designed to prevent would remain within the coal
exploration or permit area, the Commission shall assign zero to seven
points, depending on the duration and extent of the damage or impact;
or
(ii) if the damage or impact which the violated
standard is designed to prevent would extend outside the coal
exploration or permit area, the Commission shall assign eight to
fifteen points, depending on the duration and extent of the damage
or impact; or
(C) Alternative. In the case of a violation of an
administrative requirement, such as a requirement to keep records,
the Commission shall, in lieu of subparagraphs (A) and (B) of this
paragraph, assign up to 15 points for seriousness, based upon the
extent to which enforcement is obstructed by the violation;
(3) Negligence.
(A) The Commission shall assign up to 25 points
based on the degree of fault of the person to whom the notice or order
was issued in causing or failing to correct the violation, condition,
or practice which led to the notice or order, either through act or
omission. Points shall be assessed as follows:
(i) a violation which occurs through no negligence
shall be assigned no penalty points for negligence;
(ii) a violation which is caused by negligence shall
be assigned 12 points or less, depending on the degree of negligence;
and
(iii) a violation which occurs through a greater
degree of fault than negligence shall be assigned 13 to 25 points,
epending on the degree of fault;
(B) In determining the degree of negligence involved
in a violation and the number of points to be assigned, the following
definitions apply: No negligence–An inadvertent violation which was
unavoidable by the exercise of reasonable care. Negligence–The
failure of a permittee to prevent the occurrence of any violation of his
or her permit or any requirement of the Act or this chapter (relating
to Coal Mining Regulations) due to indifference, lack of diligence, or
lack of reasonable care, or the failure to abate any violation of such
permit or the Act due to indifference, lack of diligence, or lack of
22 TexReg 574 January 10, 1997 Texas Register
reasonable care; A greater degree of fault than negligence–Reckless,
knowing, or intentional conduct;
(C) In calculating points to be assigned for negligence,
the acts of all persons working on the coal exploration or surface coal
mining and reclamation site shall be attributed to the person to whom
the notice or order was issued, unless that person establishes that they
were acts of deliberate sabotage; and
(4) Good faith in attempting to achieve compliance.
(A) The Commission shall add points based on the
degree of good faith of the person to whom the notice or order was
issued in attempting to achieve rapid compliance after notification of
the violation. Points shall be assigned as follows:
Degree of Good Faith Points
Rapid compliance- 1 to -10
Normal compliance 0
(B) The following definitions shall apply under sub-
paragraph (A) of this paragraph: Rapid compliance–That the person
to whom the notice or order was issued took extraordinary measures
to abate the violation in the shortest possible time and that abatement
was achieved before the time set for abatement. Normal compliance–
The person to whom the notice or order was issued abated the viola-
tion within the time given for abatement.
(C) If the consideration of this criterion is impractical
because of the length of the abatement period, the assessment may be
made without considering this criterion and may be reassessed after
the violation has been abated.
§12.688. Determination of Amount of Penalty.
The Commission shall determine the amount of any civil penalty
by converting the total number of points assigned under §12.687 of
this title (relating to Point System for Penalties) to a dollar amount,
according to the following schedule:
Figure: 16 TAC 12.688
§12.689. Assessment of Separate Violations for Each Day.
(a) The Commission may assess separately a civil penalty
for each day from the date of issuance of the notice of violation or
cessation order to the date set for abatement of the violation. In
determining whether to make such an assessment, the Commission
shall consider the factors listed in §12.687 of this title (relating to
Point System for Penalties) and may consider the extent to which the
person to whom the notice or order was issued gained any economic
benefit as a result of a failure to comply. For any violation which
continues for two or more days and which is assigned more than
70 points under §12.687(b) of this title (relating to Point System for
Penalties), the Commission shall assess a civil penalty for a minimum
of two separate days.
(b) Whenever a violation contained in a notice of violation
or cessation order has not been abated within the abatement period
set in the notice or order, a civil penalty of not less than $750 shall
be assessed for each day during which such failure continues, except
that, if the person to whom the notice or order was issued initiates
review proceedings with respect to the violation, the abatement period
shall be extended as follows:
(1) if suspension of the abatement requirements of the
notice or order is ordered in a temporary relief proceeding pursuant
to administrative review under §§134.058 through 134.064 of the Act,
after a determination that the person to whom the notice or order was
i sued will suffer irreparable loss or damage from the application of
the requirements, the period permitted for abatement shall not end
until the date on which the Commission issues a final order with
respect to the violation in question; and
(2) if the person to whom the notice or order was
issued initiates judicial review proceedings under §§134.058 through
134.064 of the Act with respect to the violation, in which the
obligations to abate are suspended by the court, the daily assessment
of a penalty shall not be made for any period before entry of a final
order by the court.
§12.690. Waiver of Use of Formula to Determine Civil Penalty.
(a) The Director of the Surface Mining and Reclamation
Division, upon his own initiative or upon written request received
within 15 days of issuance of a notice of violation or a cessation
order, may waive the use of the formula contained in §12.687 of this
title (relating to Point System for Penalties) to set the civil penalty,
if he or she determines that, taking into account exceptional factors
present in the particular case, the penalty is demonstrably unjust.
However, he shall not waive the use of the formula or reduce the
proposed assessment on the basis of an argument that a reduction in
the proposed penalty could be used to abate violations of the Act,
this chapter (relating to Coal Mining Regulations), or any condition
of any permit or exploration approval. The basis for every waiver
shall be fully explained and documented in the records of the case.
(b) If the Director of the Surface Mining and Reclamation
Division waives the use of the formula, he or she shall use the
criteria set forth in §12.687(b) of this title (relating to Point System
for Penalties) to determine the appropriate penalty. When the Director
of the Surface Mining and Reclamation Division has elected to waive
the use of the formula, he or she shall give a written explanation of
the basis for the assessment made to the person to whom the notice
or order was issued.
§12.691. Procedures for Assessment of Civil Penalties.
(a) Within 15 days of service of a notice or order, the person
to whom it was issued may submit written information about the
violation to the Commission and to the inspector who issued the
notice of violation or cessation order. The Commission shall consider
any information so submitted in determining the facts surrounding the
violation and the amount of the penalty.
(b) The Commission shall serve a copy of the proposed
assessment and of the worksheet showing the computation of the
proposed assessment on the person to whom the notice or order was
issued, by certified mail, within 30 days of the issuance of the notice
or order. Unless otherwise proved by competent evidence, a pleading
or other document shall be deemed to have been received by a party,
on whom it has been served in accordance with these rules, three days
after it was mailed or on the date received if delivered in person.
(1) If the mail is tendered at the address of that person
set forth in the sign required under §12.330 of this title (relating to
Signs and Markers), or at any address at which that person is in fact
located, and he or she refuses to accept delivery of or to collect such
mail, the requirements of this subsection shall be deemed to have
been satisfied upon such tender.
(2) Failure of the Commission to serve any proposed
assessment within 30 days shall not be grounds for dismissal unless
the person against whom the proposed penalty has been assessed:
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(A) proves actual prejudice as a result of the delay;
and
(B) makes a timely objection to the delay. An
objection shall be timely only if made in the normal course of
administrative review.
(c) Unless a conference has been requested, the Commission
shall review and reassess any penalty if necessary to consider facts
which were not reasonably available on the date of issuance of the
proposed assessment because of the length of the abatement period.
The Commission shall serve a copy of any such reassessment and of
the worksheet showing the computation of the reassessment in the
manner provided in subsection (b) of this section, within 30 days
after the date the violation is abated.
§12.692. Procedures for Assessment Conference.
(a) The Commission shall arrange for a conference to review
the proposed assessment or reassessment, upon written request of
the person to whom the notice or order was issued, if the request is
received within 15 days from the date the proposed assessment or
reassessment is mailed.
(b) Assessment conference procedures shall be as follows:
(1) the Commission shall assign an examiner to hold the
assessment conference. The assessment conference shall be held
within 60 days from the date of issuance of the proposed assessment
or the end of the abatement period, whichever is later;
(2) the Commission shall post notice of the time and place
of the conference at the field office closest to the mine at least 5 days
before the conference. Any person shall have a right to attend and
participate in the conference;
(3) the examiner shall consider all relevant information
on the violation. Within 30 days after the conference is held, the
examiner shall either:
(A) settle the issues, in which case a settlement
agreement shall be prepared and signed by the examiner on behalf of
the Commission and by the person assessed; or
(B) affirm, raise, lower, or vacate the penalty; and
(4) an increase or reduction of a proposed civil penalty
assessment of more than 25% and more than $500.00 shall not be
final and binding on the Commission until approved by the Director
of the Surface Mining and Reclamation Division.
(c) The examiner shall promptly serve the person assessed
with a notice of his or her action and shall include a worksheet if the
penalty has been raised or lowered. The reasons for the examiner’s
action shall be fully documented in the file.
(d) The form of settlement agreements shall include the
following:
(1) if a settlement agreement is entered into, the person
assessed will be deemed to have waived all rights to further review
of the violation or penalty in question, except as otherwise expressly
provided for in the settlement agreement. The settlement agreement
shall contain a clause to this effect; and
(2) if full payment of the amount specified in the settle-
ment agreement is not received by the Commission within 30 days
after the date of signing, the Commission may enforce the agreement
or rescind it and proceed according to subsection (b)(3)(B) of this
section within 30 days from the date of the rescission.
(e) The examiner may terminate the conference when he
determines that the issues cannot be resolved or that the person
assessed is not diligently working toward resolution of the issues.
(f) At formal review proceedings under the Act, no evidence
a to statements made or evidence produced by one party at a
conference shall be introduced as evidence by another party or to
impeach a witness.
§12.693. Request For Hearing.
The person charged with the violation may contest the proposed
penalty or the fact of the violation by submitting a petition and an
amount equal to the proposed penalty to the Commission, to be held
in escrow, within 30 days from receipt of the proposed assessment.
§12.694. Final Assessment And Payment of Penalty.
(a) If the person to whom a notice of violation or cessation
der is issued fails to request a hearing as provided in §12.693 of this
title (relating to Request for Hearing), the proposed assessment shall
become a final order of the Commission and the penalty assessed
shall become due and payable upon expiration of the time allowed to
request a hearing.
(b) If any party requests judicial review of a final order of the
Commission, the proposed penalty shall continue to be held in escrow
until completion of the review. Otherwise, subject to subsection
(c) of this section, the escrowed funds shall be transferred to the
Commission in payment of the penalty, and the escrow shall end.
(c) If the final decision in the administrative and judicial
review results in an order reducing or eliminating the proposed
penalty assessed under §§12.686 through 12.694 of this title (relating
to Civil Penalties), the Commission shall within 30 days of receipt
of the order refund to the person assessed all or part of the escrowed
amount, with interest from the date of payment into escrow to the
date of the refund at the prevailing Department of the Treasury rate.
(d) If the review results in an order increasing the penalty, the
person to whom the notice or order was issued shall pay the difference
to the Commission within 15 days after the order is mailed to such
person.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on December 20, 1996.
TRD-9618484
Mary Ross McDonald
Deputy General Counsel, Office of General Counsel
Railroad Commission of Texas
Earliest possible date of adoption: February 10, 1997




The new sections are proposed under the Texas Natural
Resources Code, §134.013, which authorizes the Commission
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to adopt and amend rules pertaining to surface coal mining and
reclamation operations.
The following are the statute, article, or code affected by the
proposed new sections: §§12.696 - 12.699, Texas Natural
Resources Code, Chapter 134.
§12.696. When an Individual Civil Penalty May Be Assessed.
(a) Except as provided in subsection (b) of this section,
the Commission may assess an individual civil penalty against
any corporate director, officer, or agent of a corporate permittee
who knowingly and willfully authorized, ordered, or carried out a
violation, failure, or refusal.
(b) The Commission shall not assess an individual civil
penalty in situations resulting from a permit violation by a corporate
permittee until a cessation order has been issued by the Commission
to the corporate permittee for the violation, and the cessation order
has remained unabated for 30 days.
§12.697. Amount of Individual Civil Penalty.
(a) In determining the amount of an individual civil penalty
assessed under §12.696 of this title (relating to When an Individual
Civil Penalty May Be Assessed), the Commission shall consider the
criteria specified in §§134.174 through 134.181 of the Act, including:
(1) the individual’s history of authorizing, ordering, or
carrying out previous violations, failures, or refusals at the particular
surface coal mining operation;
(2) the seriousness of the violation, failure, or refusal (as
indicated by the extent of damage and/or the cost of reclamation),
including any irreparable harm to the environment and any hazard to
the health or safety of the public; and
(3) the demonstrated good faith of the individual charged
in attempting to achieve rapid compliance after notice of the violation,
failure, or refusal.
(b) The penalty shall not exceed $5,000.00 for each violation.
Each day of a continuing violation may be deemed a separate
violation and the Commission may assess a separate individual civil
penalty for each day the violation, failure, or refusal continues, from
the date of service of the underlying notice of violation, cessation
order, or other order incorporated in a final decision issued by the
Commission, until abatement or compliance is achieved.
§12.698. Procedure for Assessment of Individual Civil Penalty.
(a) Notice. The Commission shall serve on each individual to
be assessed an individual civil penalty a notice of proposed individual
civil penalty assessment, including a narrative explanation of the
reasons for the penalty, the amount to be assessed, and a copy of
any underlying notice of violation and cessation order.
(b) Final order and opportunity for review. The notice of
proposed individual civil penalty assessment shall become a final
order of the Commission 30 days after service upon the individual
unless:
(1) the individual files within 30 days of service of the
notice of proposed individual civil penalty assessment a request for a
hearing in accordance with §12.693 of this title (relating to Request
For Hearing); or
(2) the Commission and the individual or responsible
corporate permittee agree within 30 days of service of the notice
of proposed individual civil penalty assessment to a schedule or plan
for the abatement or correction of the violation, failure, or refusal.
§12.699. Payment of Penalty.
(a) No abatement or appeal. If a notice of proposed
individual civil penalty assessment becomes a final order in the
absence of a petition for review or abatement agreement, the penalty
shall be due upon issuance of the final order.
(b) Requests for appeal. If an individual named in a notice
of proposed individual civil penalty assessment files a request for a
hearing in accordance with §12.693 of this title (relating to Request
for Hearing), the penalty shall be due upon the issuance of a final
order affirming, increasing, or decreasing the proposed penalty.
(c) Abatement agreement. Where the Commission and the
corporate permittee or individual have agreed in writing on a plan for
the abatement of or compliance with the unabated order, an individual
named in a notice of proposed individual civil penalty assessment
may postpone payment until receiving either a final order from the
Commission stating that the penalty is due on the date of such final
order, or written notice that abatement or compliance is satisfactory
and the penalty has been withdrawn.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on December 20, 1996.
TRD-9618485
Mary Ross McDonald
Deputy General Counsel, Office of General Counsel
Railroad Commission of Texas
Earliest possible date of adoption: February 10, 1997
For further information, please call: (512) 463–7008
Subchapter M. Training
Training, Examination, and Certification of Blasters
16 TAC §§12.700, 12.702-12.710
The new sections are proposed under the Texas Natural
Resources Code, §134.013, which authorizes the Commission
to adopt and amend rules pertaining to surface coal mining and
reclamation operations.
The following are the statute, article, or code affected by the
proposed new sections: §§12.700, 12.702 - 12.710, Texas
Natural Resources Code, Chapter 134.
§12.700. Purpose and Scope.
(a) The purpose of this section and §§12.702 through 12.710
of this title (relating to Training, Examination, and Certification
of Blasters) is to provide procedures for the training, examination,
and certification of blasters for mining operations regulated by the
Commission.
(b) The scope of this section and §§12.702 through 12.710
of this title (relating to Training, Examination, and Certification
of Blasters) includes the training and examination of blasters;
the issuance, renewal, reissuance, suspension and revocation of
Commission blaster certificates; and the replacement of lost or
destroyed certificates. It governs the reciprocity rights extended by
the Commission to the holders of valid blaster certificates issued by
other qualified jurisdictions.
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(c) The adoption and implementation of this section and
§§12.702 through 12.710 of this title (relating to Training, Exami-
nation, and Certification of Blasters) are not intended to and shall not
in any manner subject the Commission, its agents, or persons who
may contract with the Commission, to liability for the actions or neg-
ligence of individuals trained, examined, or certified as blasters by
the Commission.
§12.702. General Requirements.
To qualify for blaster certification by the Commission, a person must
satisfy the following requirements:
(1) Age.
(A) An applicant may not be younger than 20 years
of age; and
(B) an applicant may not be younger than 21 years of
age at the time of blaster certification.
(2) Knowledge.
(A) An applicant shall be competent, possess prac-
tical knowledge of blasting techniques, and understand the hazards
associated with the handling, transportation, storage and use of ex-
plosives; and
(B) an applicant shall have a history of conduct con-
sistent with the acceptance of responsibility for blasting operations.
(3) Experience.
(A) In the 3 years prior to application, an applicant
shall have been qualified and worked as a blaster or as a member
of a blasting crew under the direction of a blaster for the following
cumulative lengths of time:
(i) 24 months, for certificate issuance; or
(ii) 12 months, for certificate renewal or reissuance;
and
(B) an applicant shall not be subject to suspension,
revocation or other action by any qualified blaster certification
justification or by any other jurisdiction that issues blaster licenses or
permits.
(4) Training. An applicant shall have received on-the-
job training, completed a qualified training course, and obtained
satisfactory evidence of having completed the training requirements
specified in §12.703 of this title (relating to Training).
(5) Equivalent training. For the purposes of §12.700,
this section, and §§12.703 through 12.710 of this title (relating to
Training, Examination, and Certification of Blasters) the Commission
may consider equivalent blaster experience and on-the-job training.
§12.703. Training.
(a) On-the-job training. Except as provided in §12.706 of
this title (relating to Examination) for reexamination, each applicant
who does not qualify as a blaster shall have:
(1) received on-the-job training, including practical field
experience in blasting operations, from a blaster for 2 out of 3 years
preceding the submission of his or her application; and
(2) obtained from the blaster satisfactory evidence of the
required on-the-job training.
(b) Training Course.
(1) Except as provided in §12.706 of this title (relating
to Examination) for reexamination, each applicant for the issuance
of a Commission blaster certificate shall, within 2 years prior to
application, have completed a training course as follows:
(A) for certificate issuance, the course shall cover the
technical aspects of blasting operations and state and federal laws
governing the use of explosives, including the topics specified in
§12.704 of this title (relating to Training Courses); or
(B) for certificate reissuance, the course shall cover
any significant changes that have occurred in the topics specified in
§12.704 of this title (relating to Training Courses) since the applicant
last completed a course that was accepted by the Commission for
the issuance or reissuance of a Commission blaster certificate. The
Commission may waive this requirement if it determines that no
significant changes have occurred.
(2) The applicant shall provide satisfactory evidence of
the required completed training.
§12.704. Training Courses.
(a) The Commission shall offer or contract for courses of
instruction for the purpose of providing training under §§12.700,
12.702, and 12.703, this section, and §§12.705 through 12.710 of this
title (relating to Training, Examination, and Certification of Blasters)
to qualified persons, including study of the following:
(1) Explosives.
(A) Selection of the type of explosive to be used;
(B) Determination of the properties of explosives
which will produce desired results at an acceptable level of risk;
and
(C) Handling, transportation and storage of explo-
sives.
(2) Blast designs.
(A) Geologic and topographic considerations;
(B) Design of blasthole, with critical dimensions;








(6) Blasting vibrations, airblast and flyrock.
(A) Monitoring techniques; and
(B) Methods to control adverse effects.
(7) Secondary blasting applications.
(8) Current state and federal regulations.
(9) Blasting records.
(10) Blasting schedules.




(C) Use of in-blast design.
(12) Blasting-plan requirements.
(13) Training and certification.




(C) Radio waves; and
(D) Misfires.
(b) For the purposes of §§12.700, 12.702, and 12.703, this
section, and §§12.705 through 12.710 of this title (relating to Train-
ing, Examination, and Certification of Blasters), the Commission may
recognize pertinent training courses provided by other qualified ju-
risdictions or by accredited agencies or schools.
§12.705. Application.
(a) The Surface Mining and Reclamation Division shall make
available to persons seeking Commission blaster certification or
training an application form and instructions for its completion.
(b) Completed application forms, including required fees and
any applicable supporting evidence or other attachments, shall be
received by the Director of the Surface Mining and Reclamation
Division in accordance with the following schedules:
(1) for certificate issuance, not less than 60 days before
the date on which the applicant desires to take a previously scheduled
examination;
(2) for certificate renewal, not less than 60 days before
the expiration date of the applicant’s current certificate;
(3) for certificate reissuance, not less than 60 days before
the date on which the applicant desires to take a previously scheduled
examination;
(4) for certificate issuance or renewal under reciprocity,
not less than 90 days before the expiration date of the applicant’s
current certificate issued by another qualified jurisdiction; or
(5) for blaster training courses, not less than 30 days
before the first day of a course.
(6) for good cause shown by an applicant, the Commis-
sion may consider a waiver of a time schedule required by this subsec-
tion, upon the recommendation of the Director of the Surface Mining
and Reclamation Division.
(c) (Reserved.)
(d) Upon receiving and reviewing an application, the Director
of the Surface Mining and Reclamation Division shall:
(1) notify the applicant of the receipt of the application
and any deficiency noted;
(2) notify the applicant that a request for admission to a
scheduled examination is granted or denied; and
(3) notify the applicant regarding a failure to qualify
for blaster certification under §12.700, §§12.702 through 12.704,
this section, and §§12.706 through 12.710 of this title (relating to
Training, Examination, and Certification of Blasters).
§12.706. Examination.
(a) Each applicant for the issuance or reissuance of a
Commission Blaster Certificate shall pass a written examination of
the technical aspects of blasting operations and state and federal laws
and regulations governing the use of explosives.
(1) The examination shall be periodically scheduled and
administered by the Surface Mining and Reclamation Division, or
by persons or agencies contracted to provide such services for the
Commission.
(2) The examination shall, at a minimum, cover the topics
specified in §12.704 of this title (relating to Training Courses) and
shall include:
(A) objective questions;
(B) blasting log problems; and
(C) initiation-system and delay-sequence problems.
(b) Any person who fails to achieve a satisfactory score on
the examination may apply for reexamination by submitting a new
application.
(1) No person may take the examination more than 3
times in any 12-month period.
(2) The Commission may reject the pending application
of any applicant who fails to take a scheduled examination, except
where the applicant establishes good cause.
(3) Any person who fails to achieve a satisfactory score
on the examination and submits a new application within 2 years of
completing training as provided in §12.703 of this title (relating to
Training) shall not be required to repeat the training.
§12.707. Certification.
(a) The Commission shall issue a Commission blaster certifi-
cate to those applicants examined and found to meet the requirements
of §12.700, §§12.702 through 12.706, this section, and §§12.708
through 12.710 of this title (relating to Training, Examination, and
Certification of Blasters) for accepting responsibility for blasting op-
erations in mining operations regulated by the Commission. Blaster
certifications shall expire as follows:
(1) certificate issuance–3 years after issue date;
(2) certificate renewal–3 years after the expiration date of
the certificate being renewed;
(3) certificate reissuance–3 years after issue date;
(4) certificate replacement–same expiration date as certifi-
cate being replaced; and
(5) certificate issued under reciprocity–same expiration
date as that of the qualified jurisdiction certification for which
reciprocity rights are granted by the Commission.
(b) The conditions for maintaining blaster certification shall
include:
(1) certified blasters shall not assign or transfer certifica-
tions;
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(2) certified blasters shall immediately exhibit certifica-
tions to any authorized representative of the Commission upon re-
quest;
(3) certified blasters shall protect certifications from loss,
theft or unauthorized duplication, and immediately report any such
occurrences to the Director of the Surface Mining and Reclamation
Division;
(4) certified blasters shall not delegate their responsibility
for surface mining blasting operations to any individual who is not a
certified blaster;
(5) certified blasters shall complete a Commission-
administered refresher course at least once every three years;
(6) certified blasters shall notify the Commission in writ-
ing within 30 days of any change in address; and
(7) certified blasters shall immediately surrender Commis-
sion blaster certificates to an authorized representative of the Com-
mission upon notice of suspension of revocation or other good cause.
(c) The Commission, when practicable, following written
notice and opportunity for a hearing, may, and upon a finding of
willful conduct, shall immediately suspend or revoke the certification
of any blaster or take other necessary action for any of the following
reasons:
(1) noncompliance with any order of the Commission;
(2) unlawful use in the work place of, or current addiction
to, alcohol, narcotics, or other dangerous drugs;
(3) violation of any provision of state, federal or local
explosives statutes or regulations; or
(4) providing false information or any misrepresentation
of fact to obtain blaster certifications. If advance notice and opportu-
nity for hearing cannot be provided, an opportunity for hearing shall
be provided as soon as practical following the suspension, revocation,
or other adverse action.
§12.708. Recertification.
(a) The Commission may require the reexamination, training
or other demonstration of competency under §12.700, §§12.702
through 12.707, this section, and §§12.709 and 12.710 of this title
(relating to Training, Examination, and Certification of Blasters) upon
a determination pursuant to an investigation of a blasting or blasting-
related violation involving a certified blaster.
(b) The Commission may exchange information with other
qualified jurisdictions regarding the status of blasters involved in any
mining exploration or mining operation regulated by the Commis-
sion.
§12.709. Reciprocity.
(a) The Commission may grant a Commission Blaster Certifi-
cate to any qualified applicant who demonstrates valid current blaster
certification from another qualified jurisdiction.
(b) Any person who holds a valid Commission Blaster Cer-
tificate issued under reciprocity may qualify for a subsequent cer-
tificate either through reciprocity or by meeting the other applicable
requirements of §12.700, §§12.702 through 12.708, this section, and
§12.710 of this title (relating to Training, Examination, and Certifi-
cation of Blasters).
(c) The conditions for maintaining certification through reci-
procity shall be the same as those set out in §12.707 of this title
(relating to Certification).
§12.710. Applicability.
(a) Not later than 180 days after the effective date of
this section, §12.700, and §§12.702 through 12.709 of this title
(relating to Training, Examination, and Certification of Blasters),
each person who is directly responsible for the use of explosives in
mining operations regulated by the Commission shall possess a valid
Commission Blaster Certificate as required by this chapter (relating
to Coal Mining Regulations).
(b) Upon the adoption of this section, §12.700, and §§12.702
through 12.709 of this title (relating to Training, Examination,
and Certification of Blasters) by the Commission, the Director
of the Surface Mining and Reclamation Division shall compile a
listing from permittees of the names and qualifications of persons
directly responsible for the use of explosives in mining operations
regulated by the Commission. The purpose of the listing is to
facilitate statewide operator compliance with this section, §12.700,
and §§12.702 through 12.709 of this title (relating to Training,
Examination, and Certification of Blasters).
(c) The Director of the Surface Mining and Reclamation
Division is authorized to consider the feasibility of making the
services of this section, §§12.700, and §§12.702 through 12.709
of this title (relating to Training, Examination, and Certification
of Blasters) available at reasonable cost to other state agencies,
municipalities, and individuals and industries involved with the use
of explosives.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on December 20, 1996.
TRD-9618486
Mary Ross McDonald
Deputy General Counsel, Office of General Counsel
Railroad Commission of Texas
Earliest possible date of adoption: February 10, 1997
For further information, please call: (512) 463–7008
♦ ♦ ♦
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TITLE 16. ECONOMIC REGULATION
Part I. Railroad Commission of Texas
Chapter 12. Surface Mining and Reclamation Di-
vision
Subchapter R. Texas Abandoned Mine Land
Reclamation Program
16 TAC §§12.800-12.817
The new sections are proposed under the Texas Natural
Resources Code, §134.013, which authorizes the Commission
to adopt and amend rules pertaining to surface coal mining and
reclamation operations.
The following are the statute, article, or code affected by the
proposed new sections: §§12.800 - 12.817, Texas Natural
Resources Code, Chapter 134.
§12.800. Responsibilities.
The Commission shall:
(1) participate in the Abandoned Mine Land Reclamation
Program through the establishment of the Texas Abandoned Mine
Program;
(2) establish the Texas Abandoned Mine Reclamation
Fund for use in conducting the Texas Abandoned Mine Program;
and
(3) request, receive and administer grant monies for use
in this program.
§12.801. Definitions.
The following words and terms, when used in this subchapter (relating
to Texas Abandoned Mine Land Reclamation Program), shall have
the following meanings unless the context clearly indicates otherwise:
Emergency–A sudden danger or impairment that presents a high
probability of substantial physical harm to the health, safety or general
welfare of people before the danger can be abated under normal
program operation procedures.
Extreme danger–A condition that could reasonably be expected
to cause substantial physical harm to persons, property, or the
environment and to which persons or improvements on real property
are currently exposed.
Texas Abandoned Mine Reclamation Fund or Fund–A separate fund
established by the state for the purpose of accounting for moneys
granted by the Director under an approved state reclamation program
and other moneys authorized by these regulations to be deposited in
the Fund.
Left or abandoned in either an unreclaimed or inadequately reclaimed
condition–Lands and water:
(A) where all mining processes ceased and no current
permit for continuing operations existed as of August 3, 1977, or, if
a permit did exist on that date, but all mining processes had ceased,
it has since lapsed and has not been renewed or superseded by a new
permit as of the date of the request for reclamation assistance; and
(B) which continue in their present condition, to substan-
tially degrade the quality of the environment, prevent or damage the
beneficial use of the land or water resources, or endanger the health
or safety of the public.
§12.802. Texas Abandoned Mine Reclamation Fund.
Revenue to the Fund shall include:
(1) amounts granted to the state by the Office of Surface
Mining for the purpose of conducting the Texas Abandoned Mine
Reclamation Plan;
(2) moneys collected by the state from charges for uses
of land acquired or reclaimed with moneys from the Fund;
(3) moneys recovered by the state through the satisfaction
of liens filed against privately owned lands reclaimed with moneys
from the Fund;
(4) moneys recovered by the state from the sale of lands
acquired with moneys from the Fund; and
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(5) such other moneys as the state decides should be
deposited in the Fund for use in carrying out the Texas Abandoned
Mine Reclamation Program.
§12.803. Eligible Lands and Water.
(a) Coal mined lands and associated waters are eligible for
reclamation activities if:
(1) they were mined or affected by mining processes;
(2) they were mined prior to August 3, 1977, and left
or abandoned in either an unreclaimed or inadequately reclaimed
condition; and
(3) there is no continuing responsibility for reclamation
by the operator, permittee, or agent of the permittee under statutes
of the state or federal government, or the state as a result of bond
forfeiture. Bond forfeiture will render lands or water ineligible only if
the amount forfeited is sufficient to pay the total cost of the necessary
reclamation.
(b) Lands and water which were mined or affected by mining
for minerals and materials other than coal shall be eligible for
reclamation activities if:
(1) the conditions of subsection (a) of this section have
been met;
(2) The reclamation has been requested by the Governor;
and
(3) all reclamation with respect to abandoned coal mine
land and water has been accomplished within the state or the
reclamation is necessary for the protection of the public health, and
safety.
§12.804. Reclamation Objectives and Priorities.
Reclamation projects shall meet one or more of the objectives stated
in this section. The objectives are stated in the order of priority with
the highest priority first. Preference among those projects competing
for available resources shall be given to projects meeting higher
priority objectives.
(1) Protection of public health, safety, general welfare and
property from extreme danger resulting from the adverse effects of
past coal mining practices.
(2) Protection of public health, safety, and general welfare
from adverse effects of past coal mining practices which do not
constitute and extreme danger.
(3) Restoration of eligible land and water and the envi-
ronment previously degraded by adverse effects of past coal mining
practices, including measures for the conservation and development
of soil, water (excluding channelization), woodland, fish and wildlife,
recreation resources, and agricultural productivity.
(4) Research and demonstration projects relating to the
development of surface coal mining reclamation and water-quality-
control program methods and techniques.
(5) Protection, repair, replacement, construction, or en-
hancement of public facilities such as utilities, roads, recreation, and
conservation facilities adversely affected by past coal mining prac-
tices.
(6) Development of publicly owned land adversely af-
fected by past coal mining practices, including land acquired under
this program for recreation and historic purposes, conservation, and
reclamation purposes and open space benefits.
(7) Protection of the public from hazards endangering life
and property resulting from the adverse effects of past noncoal mining
practices.
(8) Protection of the public from hazards to health and
safety from the adverse effects of past noncoal mining practices.
(9) Restoration of the environment degraded by the ad-
verse effects of past noncoal mining.
(10) Construction of public facilities in communities im-
pacted by coal development if the Governor certifies that all other
objectives of the fund have been met and the available impact funds
are inadequate for such construction consistent with the Texas Aban-
doned Mine Plan.
§12.805. Reclamation Project Evaluation.
Proposed reclamation projects and completed reclamation work shall
be evaluated in terms of the factors stated in this section. The factors
shall be used to determine whether or not proposed reclamation will
be undertaken and to assign priorities to proposals intended to meet
the same objective under §12.804 of this title (relating to Reclamation
Objectives and Priorities). Completed reclamation shall be evaluated
in terms of the factors set forth below as a means of identifying
conditions which should be avoided, corrected, or improved in plans
for future reclamation work. The factors shall include:
(1) the need for reclamation work to accomplish one or
more specific reclamation objectives;
(2) the availability of technology to accomplish the recla-
mation work with reasonable assurance of success. In the case of re-
search and demonstration projects, the research capability and plans
shall provide reasonable assurance of beneficial results without resid-
ual adverse impacts;
(3) the specific benefits of reclamation which are desirable
in the area in which the work will be carried out. Benefits to be
considered include, but are not limited to:
(A) protection of human life, health, or safety;
(B) protection of the environment, including air and
water quality, abatement of erosion and sedimentation, fish, wildlife,
and plant habitat, visual beauty, historic or cultural resources, and
recreation resources;
(C) protection of public or private property;
(D) abatement of adverse social and economic im-
pacts of past mining on persons or property including employment,
income, and land values or uses, or assistance to persons disabled,
displaced or dislocated by past mining practices;
(E) improvement of environmental conditions which
may be considered to generally enhance the quality of human life;
(F) improvement of the use of natural resources,
including post-reclamation land uses which:
(i) increase the productive capability of the land to
be reclaimed;
(ii) enhance the use of surrounding lands consistent
with existing land use plans;
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(iii) provide for construction or enhancement of
public facilities; or
(iv) provide for residential, commercial, or indus-
trial developments consistent with the needs and plans of the com-
munity in which the site is located; and
(G) demonstration to the public and industry of
methods and technologies which can be used to reclaim areas
disturbed by mining;
(4) the acceptability of any additional adverse impacts to
people or the environment that will occur during or after reclamation
and of uncorrected conditions, if any, that will continue to exist after
reclamation;
(5) the costs of reclamation. Consideration shall be given
to both the economy and efficiency of the reclamation work and to
the results obtained or expected as a result of reclamation;
(6) the availability of additional coal or other mineral or
material resources within the project area which:
(A) results in a reasonable probability that the desired
reclamation will be accomplished during the process of future mining;
or
(B) requires special consideration to assure that the
resource is not lost as a result of reclamation and that the benefits
of reclamation are not negated by subsequent, essential resource
recovery operations;
(7) the acceptability of post-reclamation land uses in
terms of compatibility with land uses in the surrounding area,
consistency with the applicable state, regional, and local land-use
plans and laws, and the needs and desires of the community in which
the project is located; and
(8) the probability of post-reclamation management,
maintenance and control of the area consistent with the reclamation
completed.
§12.806. Consent to Entry.
The Commission shall take all reasonable actions to obtain written
consent from the owner of record of the land or property to be entered
in advance of such entry. The consent shall be in the form of a signed
statement by the owner of record or his authorized agent which, as
a minimum, includes a legal description of the land to be entered,
the projected nature of work to be performed on the lands and any
special conditions for entry. This statement shall not include any
commitment by the Commission to perform reclamation work nor to
compensate the owner for entry.
§12.807. Entry for Studies or Exploration.
(a) The Commission or its agents, employees, or contractors,
shall have the right to enter upon any property for the purpose of
conducting studies or exploratory work to determine the existence
of adverse effects of past coal mining practices and the feasibility
of restoration, reclamation, abatement, control, or prevention of such
adverse effects.
(b) If the owner of the land to be entered under this section
will not provide consent to entry, the Commission shall give notice
in writing to the owner of its intent to enter for purposes of study
and exploration to determine the existence of adverse effects of past
coal mining practices which may be harmful to the public health,
safety, or general welfare. The notice shall be by mail, return receipt
requested, to the owner, if known, and shall include a statement of
the reasons why entry is believed necessary. If the owner is not
known, or the current mailing address of the owner is not known,
or the owner is not readily available, the notice shall be posted in
one or more places on the property to be entered where it is readily
visible to the public and advertised once in a newspaper of general
circulation in the locality in which the land is located. Notice shall
be given at least 30 days before entry.
§12.808. Entry and Consent to Reclaim.
(a) The Commission or its agents, employees, or contractors,
may enter upon land to perform reclamation activities if the consent
of the owner cannot be obtained.
(b) Prior to entry under this section, the Commission shall
find in writing with supporting reasons that:
(1) land or water resources have been adversely affected
by past coal mining practices;
(2) the adverse effects have advanced, so that in the
interest of the public health, safety, or the general welfare, action
to restore, reclaim, abate, control or prevent should be taken; and
(3) the owner of the land or water resources where entry
must be made to restore, reclaim, abate, control, or prevent the
adverse effects of past coal mining practices is not known or readily
available; or
(4) the owner will not give permission for the Commis-
sion, it agents, employees, or contractors to enter upon such property
to restore, reclaim, abate, control, or prevent the adverse effects of
past coal mining practices.
(c) The Commission shall give notice of its intent to enter
for purposes of conducting reclamation at least 30 days before entry
upon the property. The notice shall be in writing and shall be mailed,
return receipt requested, to the owner, if known, with a copy of the
findings required by this section. If the owner is not known, or if the
current mailing address of the owner is not known, notice shall be
posted in one or more places on the property to be entered where it
is readily visible to the public and advertised once in a newspaper of
general circulation in the locality in which the land is located. The
notice posted on the property and advertised in the newspaper shall
include a statement of where the findings required by this section
may be inspected or obtained.
§12.809. Land Eligible for Acquisition.
(a) Land adversely affected by past coal mining practices
may be acquired with moneys from the Fund if:
(1) the acquired land will serve recreation, historic, con-
servation, or reclamation purposes, or provide open space benefits
after restoration, reclamation, abatement, control, or prevention of
the adverse effects of past coal mining practices; or
(2) permanent facilities such as a mine-drainage treatment
plant or a relocated stream channel will be constructed on the land
for the restoration, reclamation, abatement, control, or prevention of
the adverse effects of past coal mining practices.
(b) Coal-refuse disposal sites and all coal refuse thereon may
be acquired with moneys from the Fund if the acquisition of such land
is necessary for successful reclamation and will serve the purposes
of the Texas Abandoned Mine Program, or if public ownership is
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desirable to meet an emergency situation and prevent reoccurrence
of adverse effects of past coal mining practices.
(c) The Commission shall acquire only such interests in the
land as are necessary for the reclamation work planned or the post-
reclamation use of the land. Interests in improvements on the land,
mineral rights, or associated water rights may be acquired if:
(1) such interests are necessary to the reclamation work
planned or the post-reclamation use of the land; and
(2) adequate written assurance cannot be obtained from
the owner of the severed interest that future use of the severed interest
will not be in conflict with the reclamation to be accomplished.
§12.810. Procedures for Acquisition.
(a) An appraisal of the fair market value of all land or in-
terest in land to be acquired shall be obtained from a professional
appraiser. The appraisal shall state the fair market value of the land
as adversely affected by past mining and shall otherwise conform to
the requirements of the handbook onU iform Appraisal Standards
for Federal Land Acquisitions(Interagency Land Acquisition Con-
ference, 1973).
(b) When practical, acquisition shall be by purchase from a
willing seller. The amount paid for interests acquired shall reflect
the fair market value of the interests as adversely affected by past
mining.
(c) When necessary, land or interests in land may be acquired
by condemnation. Condemnation procedures shall not be started until
all reasonable efforts have been made to purchase the land or interests
in lands from a willing seller.
§12.811. Acceptance of Gifts of Land.
(a) The Commission may accept donations of title to land or
interest in land that is necessary for reclamation activities. A donation
shall not be accepted if the terms or conditions of acceptance are
inconsistent with the objectives or requirements of the program.
(b) Offers to make a gift of such land or interests in land
shall be in writing and shall include:
(1) a statement of the interest which is being offered;
(2) a legal description of the land and a description of any
improvements on it;
(3) a description of any limitations on the title or condi-
tions as to the use or disposition of the land existing or to be imposed
by the donor;
(4) a statement that:
(A) the donor is the record owner of the interest being
offered;
(B) the interest offered is free and clear of all
encumbrances except as clearly stated in the offer;
(C) there are no adverse claims against the interest
offered;
(D) there are not unredeemed tax deeds outstanding
against the interest offered; and
(E) there is no continuing responsibility by the
operator under state or federal statutory law for reclamation; and
(5) an itemization of any unpaid taxes or assessments
levied, assessed or due which could operate as a lien on the interest
offered.
(c) If the offer is accepted, a deed of conveyance shall be
executed, acknowledged and recorded. The deed shall state that it is
made "as a gift under the Surface Mining Control and Reclamation
Act of 1977." Title to donated land shall be in the name of the State
of Texas.
§12.812. Management of Acquired Lands.
(a) Land acquired under this subchapter (relating to Texas
Abandoned Mine Land Reclamation Program) may be used pending
disposition under §12.813 of this title (relating to Disposition of
Reclaimed Lands) for any lawful purpose that is not inconsistent
with the reclamation activities and post-reclamation uses for which it
was acquired.
(b) Any user of land acquired under this subchapter (relating
to Texas Abandoned Mine Land Reclamation Program) shall be
charged a use fee. The fee shall be determined on the basis of the
fair market value of the benefits granted to the user, charges for
comparable uses within the surrounding area, or the costs to the state
for providing the benefit, whichever is appropriate. The Commission
may waive the fee if found in writing that such a waiver is in the
public interest.
(c) All use fees collected shall be deposited in the Texas
Abandoned Mine Reclamation Fund, unless previously appropriated
or otherwise authorized by the Legislature, for the specific purpose
of operating and maintaining improvement of the land.
§12.813. Disposition of Reclaimed Lands.
(a) Prior to disposition of any acquired land the Commission
shall:
(1) publish a notice which describes the proposed dispo-
sition of the land in a newspaper of general circulation in the area
where the land is located for a minimum of 4 successive weeks. The
notice shall provide at least 30 days for public comment and state
where copies of plans for disposition of the land may be obtained or
reviewed and the address to which comments on the plans shall be
submitted. The notice shall also state that a public hearing will be
held if requested by any person; and
(2) hold a public hearing if requested as a result of the
public notice, or if determined appropriate by the Commission. Such
hearings shall be scheduled at a time and place that affords local
citizens and governments the maximum opportunity to participate.
The time and place of the hearing shall be announced in a newspaper
of general circulation in the area in which the land is located at least
30 days before the hearing.
(b) The Commission may transfer administrative responsibil-
ity for land acquired under this subchapter (relating to Texas Aban-
doned Mine Land Reclamation Program) to any agency or political
subdivision of the state with or without cost to that agency. The
agreement, including amendments, under which a transfer is made
shall specify:
(1) the purposes for which the land may be used consistent
with the authorization under which the land was acquired; and
(2) that the administrative responsibility for the land will
revert to the Commission if, at any time in the future, the land is not
used for the purposes specified.
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(c) The Commission may transfer title to abandoned and un-
reclaimed land to the United States to be reclaimed and administered
by the Office, and maintain a preference right to purchase such land
from the Office after reclamation is completed. The price shall be
the fair market value of the land in its reclaimed condition less any
portion of the land acquisition price paid by the Commission.
(d) The Commission may sell land acquired under this
subchapter (relating to Texas Abandoned Mine Land Reclamation
Program) by public sale if such land is suitable for industrial,
commercial, residential, or recreational development and if such
development is consistent with local, state, or federal land-use plans
for the area in which the land is located.
(1) Land shall be sold by public sale only if it is found
that retention by the state or disposal under other subsections of this
section is not in the public interest.
(2) Land shall be sold for not less than fair market value
under a system of competitive bidding which includes at a minimum:
(A) publication of a notice once a week for 4 weeks
in a newspaper of general circulation in the locality in which the
land is located. The notice shall describe the land to be sold, state
the appraised value, state any restrictive covenants which will be a
condition of the sale, and state the time and place of the sale; and
(B) provisions for sealed bids to be submitted prior
to the sale date followed by an oral auction open to the public.
(e) All moneys received from disposal of land under this sub-
chapter (relating to Texas Abandoned Mine Land Reclamation Pro-
gram) shall be deposited in the Texas Abandoned Mine Reclamation
Fund.
§12.814. Operations on Private Land.
Reclamation activities may be carried out on private land if a consent
to enter is obtained or if entry is required and made.
§12.815. Appraisals.
(a) A notarized appraisal of the fair market value of private
land to be reclaimed shall be obtained from an independent profes-
sional appraiser, with exceptions as noted in subsection (d) of this
section. Such appraisal shall meet the quality of appraisal practices
found in the handbook onUniform Appraisal Standards for Federal
Land Acquisitions(Interagency Land Acquisition Conference, 1973).
The appraisal shall be obtained before any reclamation activities are
started, unless the work must start without delay to abate an emer-
gency. Where an emergency exists the appraisal shall be completed
at the earliest practical time and before related nonemergency work
is commenced. The appraisal shall state the fair market value of the
land as adversely affected by past mining.
(b) An appraisal of the fair market value of all land reclaimed
shall be obtained after all reclamation activities have been completed.
The appraisal shall be obtained in accordance with subsection (a) of
this section and shall state the market value of the land reclaimed.
(c) The landowner shall receive a statement of the increase
in market value, an itemized statement of reclamation expenses and
notices that a lien will or will not be filed against the property.
(d) Appraisals for privately owned land which fall under
§§12.816(a)(1), (2) and (3) of this title (relating to Liens) may be
obtained from either an independent or staff professional appraiser.
§12.816. Liens.
(a) The Commission shall place a lien against land reclaimed
if the reclamation results in an increase in the fair market value based
on the pre- and post-reclamation appraisals.
(1) A lien shall not be placed against the property of a
surface owner who acquired title prior to May 2, 1977, and who did
not consent to, participate in, or exercise control over the mining
operation which necessitated the reclamation work.
(2) The Commission may waive the lien if the cost of
filing it, including indirect costs, exceeds the increase in fair market
value as a result of reclamation activities.
(3) The lien may be waived if the reclamation work
performed on private land primarily benefits health, safety or
environmental values of the greater community or area in which the
land is located, or if reclamation is necessitated by an unforeseen
occurrence and the work performed to restore that land will not result
in a significant increase in the market value of the land as it existed
immediately before the occurrence.
(b) If a lien is to be filed, the Commission shall, within 6
months after completion of the reclamation work, file a statement in
the County Clerk’s office for the lands to be liened. Such statement
shall consist of an account of moneys expended for the reclamation
work, together with notarized copies of the appraisals obtained. The
amount reported to be the increase in value of the property shall
constitute the amount of the lien recorded and shall have priority as
a lien second only to the lien of real estate taxes imposed upon the
land.
(c) Within 60 days after the lien is filed the landowner may
petition under the APA to determine the increase in market value of
the land as a result of reclamation work. Any aggrieved party may
appeal in the manner provided by the APA.
§12.817. Satisfaction of Liens.
(a) A lien placed on private property shall be satisfied, to
the extent of the value of the consideration received, at the time of
transfer of ownership. Any unsatisfied portion shall remain as a lien
on the property and shall be satisfied in accordance with this section.
Testate and intestate transfers are excluded from this rule.
(b) The Commission shall maintain or renew liens from time
to time as may be required.
(c) Moneys derived from the satisfaction of liens established
under this subchapter (relating to Texas Abandoned Mine Land
Reclamation Program) shall be deposited in the Texas Abandoned
Mine Reclamation Fund.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on December 20, 1996.
TRD-9618453
Mary Ross McDonald
Deputy General Counsel, Office of General Counsel
Railroad Commission of Texas
Earliest possible date of adoption: February 10, 1997
For further information, please call: (512) 463–7008
♦ ♦ ♦
TITLE 22. EXAMINING BOARDS
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Part XXIII. Texas Real Estate Commis-
sion
Chapter 535. Provisions of the Real Estate Li-
cense Act
Licensed Real Estate Inspectors
22 TAC §535.208
The Texas Real Estate Commission proposes an amendment
to §535.208, concerning application for an inspector license.
The amendment would adopt by reference three forms used
by persons applying for a license as an apprentice inspector,
real estate inspector or professional inspector. The application
forms would be revised to require the applicant to provide a re-
cent photograph and to promise not to reveal the contents of the
commission’s licensing examinations. Language would also be
added advising the applicant that if the applicant has defaulted
on a student loan guaranteed by the Guaranteed Student Loan
Corporation, state law prohibits the renewal of the license until
the licensee has entered into a repayment agreement with the
Texas Guaranteed Student Loan Corporation. Addition of this
information is necessary to standardize the application forms
used by the commission and to ensure the integrity of the ex-
amination process.
Mark A. Moseley, general counsel, has determined that for the
first five-year period the section is in effect there will be no
fiscal implications for state or local government as a result of
enforcing or administering the section. There is no anticipated
impact on local or state employment as a result of implementing
the section.
Mr. Moseley also has determined that for each year of the
first five years the section as proposed is in effect the public
benefit anticipated as a result of enforcing the section will be
clarification of requirements for applicants. There will be no
effect on small businesses. There is no anticipated economic
cost to persons who are required to comply with the proposed
section.
Comments on the proposal may be submitted to Mark A.
Moseley, General Counsel, Texas Real Estate Commission,
P.O. Box 12188, Austin, Texas 78711-2188.
The amendment is proposed under Texas Civil Statutes, Article
6573a, §5(h), which authorize the Texas Real Estate Commis-
sion to make and enforce all rules and regulations necessary
for the performance of its duties.
The statute that would be effected by the proposal is Texas Civil
Statutes, Article 6573a.
§535.208. Application for a License.
(a) (No change.)
(b) The Texas Real Estate Commission adopts by reference
the following forms approved by the commission. These forms are
published by and available from the Texas Real Estate Commission,
P.O. Box 12188, Austin, Texas 78711-2188:
(1) Application for a License as an Apprentice Inspector,
Form REI2-4 [2-3];
(2) Application for a License as a Real Estate Inspector,
Form REI4-5 [4-4]; and
(3) Application for a License as a Professional Inspector,
Form REI6-5 [6-4].
(c)-(e) (No change.)
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Texas Real Estate Commission
Earliest possible date of adoption: February 10, 1997
For further information, please call: (512) 465–3910
♦ ♦ ♦
TITLE 30. ENVIRONMENTAL QUALITY
Part I. Texas Natural Resource Conserva-
tion Commission
Chapter 50. Action on Applications
Subchapter B. Action by the Commission
30 TAC §50.17
The Texas Natural Resource Conservation Commission (com-
mission) proposes amendments to §50.17, concerning action
on applications.
EXPLANATION OF PROPOSED RULE. These rules are pro-
posed as a companion to the commission’s proposed radioac-
tive substance rules. The purpose of these proposed rules is to
incorporate certain procedural revisions into the commission’s
rules to adapt the radioactive substance rules to the existing
procedural requirements of the commission.
The radioactive substance rules are being proposed as a result
of Senate Bill (SB) 2, First Called Session, 72nd Legislature,
and SB 1043, 73rd Legislature, and to incorporate, with modifi-
cations, rules previously adopted by reference from the Texas
Department of Health (TDH). The new rules are needed to adapt
the previous TDH rules to commission requirements. Further,
they incorporate revisions and additions which are needed to
maintain compatibility with the rules of the United States Nuclear
Regulatory Commission (NRC). Compatibility of the commis-
sion’s rules with the federal program is necessary to preserve
the status of Texas as an Agreement State under Title 10 Code
of Federal Regulations Part 150 and the "Articles of Agreement
between the United States Atomic Energy Commission and the
State of Texas for Discontinuance of Certain Commission Reg-
ulatory Authority and Responsibility Within the State Pursuant
to §274 of the Atomic Energy Act of 1954, as Amended."
A brief description of the changes to the proposed section fol-
lows. Commission staff has also prepared an issues paper that
describes in more detail the proposed radioactive substance
rules and the accompanying procedural revisions. The paper
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also gives a detailed description of proposed provisions to be
incorporated based on NRC requirements. Copies of this is-
sues paper may be obtained by contacting Jace A. Houston at
(512) 239-4641, or by mail at TNRCC Office of Policy and Reg-
ulatory Development, MC 203, P.O. Box 13087, Austin, Texas
78711-3087.
The proposed amendments to §50.17 allow the commission to
incorporate in any radioactive material license at the time of
issuance, or thereafter by appropriate rule or order, certain ad-
ditional requirements and conditions that it deems appropriate
or necessary.
FISCAL NOTE. Stephen Minick, Strategic Planning and Appro-
priations Division, has determined that for the first five-year pe-
riod the sections as proposed are in effect there will be fiscal
implications anticipated as a result of enforcement and adminis-
tration of the sections. The effect on state government will be an
increase in revenues of at least $312,000 in annual license fees.
In addition, revenues will increase as a result of the adoption
of increased application fees. The actual increased revenue to
be produced will depend on the number of applications made
and has not been determined. There are no significant fiscal
implications anticipated for local governments.
PUBLIC BENEFIT. Mr. Minick has also determined that for
the first five years the sections as proposed are in effect the
public benefit anticipated as a result of enforcement of and
compliance with the sections will be clarification of existing
regulations relating to regulation of radioactive substances,
improved consistency between state and federal regulations
and more effective recovery of costs of regulation of radioactive
substances. Compliance with the proposed state regulations
will result in no significant costs to affected persons that would
not otherwise result from compliance with the existing federal
regulations proposed for incorporation, except for increases in
fees under Chapter 336, Subchapter B (relating to Radioactive
Substance Fees) that are required to fully recover the costs
of the state program. Under the proposed rules, fees for
applications for most types of facilities are unchanged. For
certain types of facilities, however, application fees will increase
by as much as $19,000. For commercial disposal facilities, a
new application fee of $64,415 is proposed. Annual license
fees for existing facilities will be amended under these rules,
varying from a decrease of $25,139 per year to an increase of
$48,406 per year. The average increase in annual license fees
is $18,370. There are no direct fiscal implications anticipated
for small businesses.
TAKINGS IMPACT ASSESSMENT. The commission has pre-
pared a Takings Impact Assessment for these rules pursuant
to Texas Government Code Annotated §2007.043. The follow-
ing is a summary of that Assessment. The specific purpose of
the rules is to incorporate rules previously adopted by reference
from the TDH following the transfer of jurisdiction over source
material recovery and processing and disposal of radioactive
substances to the commission. The proposed rules would also
maintain compatibility of commission rules with the NRC, which
is necessary to preserve the status of Texas as an Agreement
State. The rules will substantially advance this specific pur-
pose by setting standards for protection against radiation, by
adopting regulations for the disposal of radioactive materials,
by clearly outlining the regulated community’s responsibilities,
and by more clearly establishing compatibility with NRC require-
ments. Promulgation and enforcement of these rules could bur-
den private real property that is the subject of the rules.
However, the following exceptions to the application of
Texas Government Code Chapter 2007 listed in Texas Gov-
ernment Code §2007.003(b) apply to these rules: Section
2007.003(b)(4)–an action that is reasonably taken to fulfill an
obligation mandated by federal law; and §2007.003(b)(13)–an
action that is taken in response to a real and substantial threat
to public health and safety, that is designed to significantly
advance the health and safety purpose, and that does not
impose a greater burden than is necessary to achieve the
health and safety purpose.
ANNOUNCEMENT OF HEARING. A public hearing on this
proposal will be held in Austin on January 16, 1997, at 2:00 p.m.
at the TNRCC offices, TNRCC Building F, Room 2210, 12100
Park 35 Circle, Austin, Texas 78753. Visitor parking is located
in the lots surrounding Buildings A and F, and there is no need
to make reservations or pre-register. Individuals may present
oral statements when called upon in order of registration at the
hearing. Open discussion within the audience will not occur
during the hearings; however, a staff member will be available
to discuss the proposal 30 minutes prior to the hearing and will
answer questions before and after the hearing.
SUBMITTAL OF COMMENTS. Written comments may be
mailed to Bettie Bell, TNRCC Office of Policy and Regulatory
Development, MC 205, P.O. Box 13087, Austin, Texas 78711-
3087, or faxed to (512) 239-4808. All comments should
reference Rule Log Number 95031-336-WS. Comments must
be received by 5:00 p.m., 30 days from the date of publication
of this proposal. For further information, please contact Devane
Clarke at (512) 239-5604 or Kathy Vail at (512) 239-6637.
STATUTORY AUTHORITY. These amendments are proposed
under the Texas Radiation Control Act (TRCA), Texas Health
and Safety Code §§401.011, 401.051, and 401.412, and Texas
Water Code §5.103, which give the commission the authority to
adopt rules necessary to carry out its responsibilities to regulate
the disposal of radioactive substances and the recovery and
processing of source material.




(e) For applications involving radioactive material li-
censes under the TRCA, the commission may incorporate in any
license at the time of issuance, or thereafter by appropriate rule
or order, additional requirements and conditions as it deems ap-
propriate or necessary to:
(1) protect and minimize danger to public health and
safety or the environment;
(2) require reports and the keeping of records and
to provide for inspections of activities under the license as may
be appropriate or necessary; and
(3) prevent loss or theft of radioactive material subject
to this subchapter.
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This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Texas Natural Resource Conservation Commission
Earliest possible date of adoption: February 10, 1997
For further information, please call: (512) 239–1966
♦ ♦ ♦
Subchapter C. Action by Executive Director
30 TAC §50.45
The commission proposes new §50.45, concerning nonsub-
stantive corrections to permits. The purpose of this rulemak-
ing is to continue the effort to consolidate agency procedural
rules and make certain processes consistent among different
agency programs. Program specific requirements governing
corrections and endorsements in Chapters 291, 295, 297, and
305 are being repealed concurrently with this rulemaking. This
rulemaking does not apply to air quality permits under 30 TAC
Chapter 122, concerning Federal Operating Permits.
EXPLANATION OF PROPOSED RULE. The proposed new
section applies to a permit as defined in 30 TAC §3.2, concern-
ing Definitions, except that it does not apply to air quality permits
under Chapter 122, concerning Federal Operating Permits. The
section allows the executive director, on his own motion or at
the request of the permittee, to make a nonsubstantive correc-
tion to a permit without observing formal amendment or public
notice procedures. The executive director must notify the per-
mittee that the correction has been made and forward a copy
of the endorsement or corrected permit for filing in the agency’s
official records. The section also provides the conditions un-
der which the executive director can issue the nonsubstantive
permit corrections, such as corrections of typographical errors
and corrections that provide more accurate information. Finally,
the section provides for the coordination of any proposed cor-
rections made under the section with the general counsel. A
correction may only be made if the general counsel agrees in
writing that the proposed correction is consistent with the re-
quirements of the section. The general counsel is required to
act within five business days of receiving the executive direc-
tor’s proposal. If the general counsel does not approve the
correction, or fails to act, the executive director is authorized to
set the matter for commission during a commission meeting.
FISCAL NOTE. Stephen Minick, Strategic Planning and Appro-
priations Division, has determined that for the first five-year pe-
riod the section is in effect there will be no significant fiscal
implications for state or local government as a result of enforc-
ing or administering the section.
PUBLIC BENEFIT. Mr. Minick also has determined that for
each year of the first five years the section is in effect the
public benefit anticipated as a result of enforcing the section
will be enhanced consistency in the commission’s procedural
requirements. There will be no effect on small businesses.
There is no anticipated economic cost to persons who are
required to comply with the section as proposed.
TAKINGS IMPACT STATEMENT. The commission has pre-
pared a Takings Impact Assessment for the rule pursuant to
Texas Government Code, §2007.043. The following is a sum-
mary of that assessment. The specific purpose of this rule is to
continue the effort to consolidate agency procedural rules and
make certain processes consistent among different agency pro-
grams. The rule will substantially advance this specific purpose
by placing certain agency requirements governing nonsubstan-
tive permit corrections under a common section. Promulgation
of the rule will not burden private real property which is the sub-
ject of the rule because it concerns only procedural rules. Also,
the following exceptions to the application of the Texas Gov-
ernment Code, Chapter 2007 apply to the rule: the action sig-
nificantly advances the health and safety purpose and imposes
no greater burden than is necessary to achieve the health and
safety purpose.
PUBLIC HEARING. A public hearing on this proposal will be
held February 5, 1997, at 2:00 p.m. in Room 2210 of Texas
Natural Resource Conservation Commission (TNRCC) Building
F, located at located at 12100 Park 35 Circle, Austin. The
hearing is structured for the receipt of oral or written comments
by interested persons. Individuals may present oral statements
when called upon in order of registration. Open discussion
within the audience will not occur during the hearing; however,
an agency staff member will be available to discuss the proposal
30 minutes prior to the hearing and will answer questions before
and after the hearing.
SUBMITTAL OF COMMENTS. Written comments may be
mailed to Lisa Martin, TNRCC Office of Policy and Regulatory
Development, MC 205, P.O. Box 13087, Austin, Texas, 78711-
3087 or faxed to (512) 239-4808. All comments should
reference Rule Log Number 96174-050-AD. Comments must
be received by 5:00 p.m., February 5, 1997. For further
information, please contact Brian Christian, Policy Research
Division, (512) 239-1760.
Persons with disabilities who have special communication
or other accommodation needs who are planning to attend
the hearings should contact the agency at (512) 239-4900.
Requests should be made as far in advance as possible.
STATUTORY AUTHORITY. The new section is proposed under
Texas Water Code, §§5.103, 5.105, 13.041, 26.011, 27.019,
32.009, 33.007, and 34.006 and Texas Health and Safety Code,
§§341.002, 341.031, 361.011, 361.017, 361.024, 366.012,
382.017, 401.011, 401.051, and 401.412, which authorize the
commission to adopt any rules necessary to carry out its powers
and duties under the Water Code and other laws of Texas and
to establish and approve all general policy of the commission.
The proposed new section implements Texas Water Code,
§§5.103, 5.105, 13.041, 26.011, 27.019, 32.009, 33.007,
and 34.006 and Texas Health and Safety Code, §§341.002,
341.031, 361.011, 361.017, 361.024, 366.012, 382.017,
401.011, 401.051, and 401.412.
§50.45. Corrections to Permits.
(a) This section applies to a permit as defined in §3.2 of
this title (relating to Definitions), except that it does not apply to air
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quality permits under Chapter 122 of this title (relating to Federal
Operating Permits). The executive director, on his own motion or at
the request of the permittee, may make a nonsubstantive correction to
a permit either by reissuing the permit or by issuing an endorsement
to the permit, without observing formal amendment or public notice
procedures. The executive director must notify the permittee that the
correction has been made and forward a copy of the endorsement or
corrected permit for filing in the agency’s official records.
(b) The executive director may issue nonsubstantive permit
corrections under this section:
(1) to correct a clerical or typographical error;
(2) to change the mailing address of the permittee, if
updated information is provided by the permittee;
(3) if updated information is provided by the permittee,
to change the name of an incorporated permittee that amends its
articles of incorporation only to reflect a name change, provided that
the secretary of state can verify that a change in name alone has
occurred;
(4) to describe more accurately the location of the area
certificated under a certificate of convenience and necessity;
(5) to update or redraw maps that have been incorporated
by reference in a certificate of convenience and necessity;
(6) to describe more accurately in a water rights permit
or certificate of adjudication the boundary of or the point, rate, or
period of diversion of water;
(7) to describe more accurately the location of the autho-
rized point or place of discharge, injection, deposit, or disposal of any
waste, or the route which any waste follows along the watercourses
in the state after being discharged;
(8) to describe more accurately the pattern of discharge
or disposal of any waste authorized to be disposed of;
(9) to describe more accurately the character, quality, or
quantity of any waste authorized to be disposed of; or
(10) to state more accurately or update any provision in a
permit without changing the authorizations or requirements addressed
by the provision.
(c) Before the executive director makes a correction to a
permit under this section, the executive director shall inform the
general counsel of the proposed correction. The executive director
may make a correction only if the general counsel agrees in writing
that the proposed correction is consistent with the requirements of
this section. The general counsel shall act within five business days
of receiving the executive director’s proposal. If the general counsel
does not approve or fails to act, the executive director may set the
matter for commission action during a commission meeting.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Texas Natural Resource Conservation Commission
Earliest possible date of adoption: April 2, 1997
For further information, please call: (512) 239–1966
♦ ♦ ♦
Chapter 281. Applications Processing
Subchapter A. Applications Processing
30 TAC §§281.2, 281.3, 281.17-281.23
The Texas Natural Resource Conservation Commission (com-
mission) proposes amendments to §§281.2, 281.3, and 281.17
- 281.23, concerning applications processing.
EXPLANATION OF PROPOSED RULE. These rules are pro-
posed as a companion to the commission’s proposed radioac-
tive substance rules. The purpose of these proposed rules is to
incorporate certain procedural revisions into the commission’s
rules to adapt the radioactive substance rules to the existing
procedural requirements of the commission.
The radioactive substance rules are being proposed as a result
of Senate Bill (SB) 2, First Called Session, 72nd Legislature,
and SB 1043, 73rd Legislature, and to incorporate, with modifi-
cations, rules previously adopted by reference from the Texas
Department of Health (TDH). The new rules are needed to adapt
the previous TDH rules to commission requirements. Further,
they incorporate revisions and additions which are needed to
maintain compatibility with the rules of the United States Nuclear
Regulatory Commission (NRC). Compatibility of the commis-
sion’s rules with the federal program is necessary to preserve
the status of Texas as an Agreement State under Title 10 Code
of Federal Regulations Part 150 and the "Articles of Agreement
between the United States Atomic Energy Commission and the
State of Texas for Discontinuance of Certain Commission Reg-
ulatory Authority and Responsibility Within the State Pursuant
to Section 274 of the Atomic Energy Act of 1954, as Amended."
A brief description of the changes to the proposed sections fol-
lows. Commission staff has also prepared an issues paper that
describes in more detail the proposed radioactive substance
rules and the accompanying procedural revisions. The paper
also gives a detailed description of proposed provisions to be
incorporated based on NRC requirements. Copies of this is-
sues paper may be obtained by contacting Jace A. Houston at
(512) 239-4641, or by mail at TNRCC Office of Policy and Reg-
ulatory Development, MC 203, P.O. Box 13087, Austin, Texas
78711-3087.
The proposed amendment to §281.2 makes this chapter appli-
cable to applications for new, amended or renewed radioactive
material licenses.
The proposed amendments to §§281.3, 281.17 and 281.18 re-
vise the commission’s administrative completeness review pro-
visions to take into account specific requirements for radioactive
material licenses. The proposed language allows 45 days for
administrative completeness review of new, renewal, or major
amendment applications, and 30 days for minor amendment
applications.
The proposed amendments to §281.19 and §281.20 establish
the technical review and notice of deficiency provisions for
applications for radioactive material licenses. For new, renewal,
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or major amendment applications, the technical review period
will not exceed 255 days, unless the application is technically
deficient, in which case the technical review period may be
extended to a maximum of 450 days. For minor amendment
applications, the technical review period is 90 days, which may
be extended to 150 days for technically deficient applications.
The proposed amendments to §281.21 and §281.22(a) revise
the commission’s application processing requirements to add
specific provisions for radioactive material licenses, including
provisions for the preparation of a written environmental analy-
sis for certain licenses. The proposed amendments also revise
the compliance summary and technical summary provisions.
The proposed amendment to §281.23 establishes specific re-
quirements for amending radioactive material license applica-
tions after commencement of technical review.
FISCAL NOTE. Stephen Minick, Strategic Planning and Appro-
priations Division, has determined that for the first five-year pe-
riod the sections as proposed are in effect there will be fiscal
implications anticipated as a result of enforcement and adminis-
tration of the sections. The effect on state government will be an
increase in revenues of at least $312,000 in annual license fees.
In addition, revenues will increase as a result of the adoption
of increased application fees. The actual increased revenue to
be produced will depend on the number of applications made
and has not been determined. There are no significant fiscal
implications anticipated for local governments.
PUBLIC BENEFIT. Mr. Minick has also determined that for
the first five years the sections as proposed are in effect the
public benefit anticipated as a result of enforcement of and
compliance with the sections will be clarification of existing
regulations relating to regulation of radioactive substances,
improved consistency between state and federal regulations
and more effective recovery of costs of regulation of radioactive
substances. Compliance with the proposed state regulations
will result in no significant costs to affected persons that would
not otherwise result from compliance with the existing federal
regulations proposed for incorporation, except for increases in
fees under Chapter 336, Subchapter B (relating to Radioactive
Substance Fees) that are required to fully recover the costs
of the state program. Under the proposed rules, fees for
applications for most types of facilities are unchanged. For
certain types of facilities, however, application fees will increase
by as much as $19,000. For commercial disposal facilities, a
new application fee of $64,415 is proposed. Annual license
fees for existing facilities will be amended under these rules,
varying from a decrease of $25,139 per year to an increase of
$48,406 per year. The average increase in annual license fees
is $18,370. There are no direct fiscal implications anticipated
for small businesses.
TAKINGS IMPACT ASSESSMENT. The commission has pre-
pared a Takings Impact Assessment for these rules pursuant
to Texas Government Code Annotated, §2007.043. The follow-
ing is a summary of that Assessment. The specific purpose of
the rules is to incorporate rules previously adopted by reference
from the TDH following the transfer of jurisdiction over source
material recovery and processing and disposal of radioactive
substances to the commission. The proposed rules would also
maintain compatibility of commission rules with the NRC, which
is necessary to preserve the status of Texas as an Agreement
State. The rules will substantially advance this specific pur-
pose by setting standards for protection against radiation, by
adopting regulations for the disposal of radioactive materials,
by clearly outlining the regulated community’s responsibilities,
and by more clearly establishing compatibility with NRC require-
ments. Promulgation and enforcement of these rules could bur-
den private real property that is the subject of the rules.
However, the following exceptions to the application of Texas
Government Code, Chapter 2007 listed in Texas Govern-
ment Code, §2007.003(b) apply to these rules: Section
2007.003(b)(4)–an action that is reasonably taken to fulfill an
obligation mandated by federal law; and §2007.003(b)(13)–an
action that is taken in response to a real and substantial threat
to public health and safety, that is designed to significantly
advance the health and safety purpose, and that does not
impose a greater burden than is necessary to achieve the
health and safety purpose.
ANNOUNCEMENT OF HEARING. A public hearing on this
proposal will be held in Austin on January 16, 1997, at 2:00 p.m.
at the TNRCC offices, TNRCC Building F, Room 2210, 12100
Park 35 Circle, Austin, Texas 78753. Visitor parking is located
in the lots surrounding Buildings A and F, and there is no need
to make reservations or pre-register. Individuals may present
oral statements when called upon in order of registration at the
hearing. Open discussion within the audience will not occur
during the hearings; however, a staff member will be available
to discuss the proposal 30 minutes prior to the hearing and will
answer questions before and after the hearing.
SUBMITTAL OF COMMENTS. Written comments may be
mailed to Bettie Bell, TNRCC Office of Policy and Regulatory
Development, MC 205, P.O. Box 13087, Austin, Texas 78711-
3087, or faxed to (512) 239-4808. All comments should
reference Rule Log Number 95031-336-WS. Comments must
be received by 5:00 p.m., 30 days from the date of publication
of this proposal. For further information, please contact Devane
Clarke at (512) 239-5604 or Kathy Vail at (512) 239-6637.
STATUTORY AUTHORITY. The amendments are proposed
under the Texas Radiation Control Act (TRCA), Texas Health
and Safety Code, §§401.011, 401.051, and 401.412, and Texas
Water Code, §5.103, which give the commission the authority to
adopt rules necessary to carry out its responsibilities to regulate
the disposal of radioactive substances and the recovery and
processing of source material.
These amendments implement Texas Health and Safety Code,
Chapter 401.
§281.2. Applicability.
These sections are applicable to the processing of:
(1)-(2) (No change.)
(3) applications for new, amended, or renewed injection
well permits[, except those filed pursuant to §331.11 of this title
(relating to Application Required for Existing Wells)];
(4)-(8) (No change.)
(9) applications for new or amended certificates of con-
venience and necessity; [and]
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(10) applications for new, amended, or renewed munici-
pal solid waste permits; and [.]
(11) applications for new, amended, or renewed
radioactive material licenses.
§281.3. Initial Review.
(a) Applications for permits, licenses, or other types of
approvals, except as provided insubsections[subsection] (b)and
(d) of this section, shall be reviewed by the staff for administrative
completeness within 10 working days of receipt of the application by
the executive director.
(b)-(c) (No change.)
(d) Applications made under Chapter 336 of this title
(relating to Radioactive Substance Rules) for issuance or renewal
of a license, or for major amendments to a license, shall be
reviewed for administrative completeness within 45 days after
receipt of the application by the executive director. Applications
for minor amendments shall be reviewed for administrative
completeness within 30 days after receipt of the application by
the executive director.
§281.17. Notice of Receipt of Application and Declaration of
Administrative Completeness.
(a)-(c) (No change.)
(d) Other applications. Upon receipt of an application de-
scribed in §281.2(2) or (5)-(11)[(10)] of this title (relating to Ap-
plicability) which contains the information and attachments required
by §§281.5-281.7 and 281.16 of this title (relating to Application for
Wastewater Discharge, Underground Injection, Municipal Solid
Waste, Hazardous Waste, and Industrial Solid Waste Manage-
ment Permits; [Applications for Solid Waste Management Permits;]
Applications for Plan Approval of Reclamation Projects; Applications
for WeatherModification [Modifications] Permits; and Applications
for Certificates of Convenience and Necessity), the executive director
or his designee shall assign the application a number for identifica-
tion purposes, and prepare a statement of the receipt of the application
and declaration of administrative completeness which is suitable for
publishing or mailing and shall forward that statement to the chief
clerk. Upon receipt of an application for a new, amended, or renewed
injection well permit, [except those filed pursuant to §331.8 of this
title (relating to Application Required for Existing Wells)] for a new,
amended, or renewed industrial solid waste permit, or for a new or
amended compliance plan as described in §281.2(3) and (4) of this ti-
tle, the executive director or his designee shall assign the application
a number for identification purposes and prepare a statement of the re-
ceipt of the application which is suitable for publishing or mailing and
shall forward that statement to the chief clerk.Upon receipt of an
application for a new, amended, or renewed radioactive material
license as described in Chapter 336 of this title (relating to Ra-
dioactive Substance Rules), the executive director or his designee
shall assign the application a number for identification purposes
and prepare a statement of the receipt of the application which is
suitable for mailing and shall forward that statement to the chief
clerk prior to the expiration of the administrative review periods
established in §281.3(d) of this title (relating to Initial Review).
The chief clerk shall notify every person entitled to notification of a
particular application under the rules of the commission.
(e) Notice requirements. The notice of receipt of the
application and declaration of administrative completeness, or for
applications for a new, amended, or renewed injection well permit,
[except those filed pursuant to §331.8 of this title (relating to
Application Required for Existing Wells),] or for a new or amended
compliance plan as described in §281.2(3) and (4) of this title (relating
to Applicability), the notice of receipt of the application, shall contain
the following information:
(1) the identifying number given the application by the
executive director [commission];
(2) (No change.)
(3) the name and address of the applicantand, if
different, the location of the proposed facility;
(4)-(5) (No change.)
(f) Notice of application and draft permit. Nothing in this
section shall be construed so as to waive the requirement of notice
of the application and draft permit in accordance withC apter
39 of this title (relating to Public Notice) [§§305.91-305.105 of
this title (relating to Actions, Notice and Hearing)] for applications
for radioactive material licenses, and for wastewater discharge,
underground injection, [and] hazardous waste, municipal solid waste,
and industrial solid waste management permits.
§281.18. Applications Returned.
(a) If an application or petition is received which is not
administratively complete, thexecutive director [staff] shall notify
the applicant of the deficiencies prior to expiration of the applicable
review period established by §281.3(a), [and] (b) and (d) of this
title (relating to Initial Review) by certified mail return receipt
requested. If the additional information is received within 30 days
of receipt of the deficiency notice, thexecutive director [staff]
will evaluate the information within eight working days and, where
applicable, shall prepare a statement of receipt of the application
and declaration of administrative completeness in accordance with
§281.17 of this title (relating to Notice of Receipt of Application and
Declaration of Administrative Completeness).For applications for
radioactive material licenses, the executive director shall evaluate
the information received in response to a notice of deficiency
within thirty days. If the required information is notreceived
[forthcoming] from the applicant within 30 days of the date of
receipt of the deficiency notice, the executive director shall return
the incomplete application to the applicant.
(b) For applications involving industrial, hazardous, or mu-
nicipal waste,or for new, renewal, or major amendment applica-
tions for radioactive material licenses,the executive director may
extend the response time to a maximum of 270 days upon sufficient
proof from the applicant that an adequate response cannot be sub-
mitted within 30 days. Unless there are extenuating circumstances,
if an applicant does not submit an administratively complete appli-
cation as required by this chapter, the application shall be considered
withdrawn. However, if applicable, the applicant is responsible for
the cost of any notice providedunder [pursuant to] §281.17 of this
title and the costs of such notice shall be deducted from any filing
fees submitted by the applicant prior to return of the incomplete ap-
plication.
§281.19. Technical Review.
(a) After an application is determined by theexecutive
director [staff] to be administratively complete [on its face], the
executive director [staff] shall commence a technical review as
necessary and appropriate. For purposes of these sections, the
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technical review period is that period of time beginning with the
completion of the initial review period and will continue for a period
of time not to exceed 75 working days. In the case of applications
filed under §291.102 of this title (relating to Certificate Required),
the technical review period is that period of time beginning 30 days
after notice of the application has been given in accordance with
§291.109 of this title (relating to Notice and Hearing for Applications
for Certificates of Convenience and Necessity) and will continue
for a period of time not to exceed 75 working days. In the case
of applications filed under §335.43 of this title (relating to Permit
Required) or §331.7 of this title (relating to Permit Required), the
technical review period shall commence upon assignment of the
application to a staff member and continue for a period of time
not to exceed 120 days. For applications filed under Chapter
336 of this title (relating to Radioactive Substance Rules) and
subject to the Notice of Deficiency (NOD) process established in
this section, the technical review period shall begin the day after
the date of determination of administrative completeness and for
issuance, renewal, or major amendments, shall continue for a
period of time not to exceed 255 days; however, this time frame
may be extended to a maximum of 450 days if an application is
technically deficient; or, for applications for minor amendments,
shall continue for a period of time not to exceed 90 days; however,
this time frame may be extended to a maximum of 150 days if an
application is technically deficient.
(b) Except as provided in subsection (c) of this section,
the [The] applicant shall be promptly notified of any additional
technical material as may be necessary for a complete [staff] review.
If the applicant provides the information within the period of time
prescribed by subsection (a) of this section, theex cutive director
[staff] will complete processing of the application within the technical
review period extended by the number of days required for the
additional data. If the necessary additional information is not received
by the executive director prior to expiration of the technical review
period and the information is considered essential by the executive
director to make recommendations to the commission on a particular
matter, the executive director may return the application to the
applicant. In no event, however, will the applicant have less than 30
days to provide the technical data before an application is returned.
Decisions to return material to the applicant during the technical
review stage will be made on a case by case basis. The applicant has
the option of having the question of sufficiency of necessary technical
data referred to the commission for a decision instead of having the
application returned.
(c) For applications for radioactive material licenses, the
applicant shall be promptly notified of any additional technical
information necessary to complete technical review. For new ap-
plications, renewal applications, or major amendment applica-
tions, the executive director shall complete application process-
ing within the technical review period (450 days) if the applicant
provides the information within 75 days of the date of the first
NOD and 60 days of the second NOD. For minor amendments,
the applicant must provide the information within 20 days from
the date of the first NOD and 20 days from the date of the second
NOD. If the necessary additional information is not received by
the executive director prior to the end of the response period, the
executive director may return the application to the applicant.
In no instance shall the executive director issue more than two
NOD’s before returning the application. The applicant has the
option of having the question of sufficiency of necessary technical
information referred to the commission for a decision instead of
having the application returned. The applicant may request ad-
ditional time to respond to a notice of technical deficiency. The
request must be in writing, set forth the reasons why the appli-
cant cannot respond within the time provided and specify the
amount of additional time requested. Any extension of time must
be approved by the executive director in writing.
§281.20. Extension.
If the staff determines that the technical review of an application
cannot be completed within the period of time prescribed by
§281.19[(a)] of this title (relating to Technical Review), the staff will
furnish the executive director or his designee with written information
regarding the reasons which necessitate the delay and the amount of
additional time required by the staff to complete the review. Any
extension of the period for technical review must be approved by the
executive director or his designee in writing.
§281.21. Draft Permit, Technical Summary, Fact Sheet, and Com-
pliance Summary.
(a) The provisions of this section are applicable to applica-
tions for waste disposal activities conducted under the authority of
the Texas Water Code, Chapters 26 and 27, and the Texas Solid
Waste Disposal Act, Texas Health and Safety Code, Chapter 361,
and the Texas Radiation Control Act, Texas Health and Safety
Code, Chapter 401.
(b) (No change.)
(c) The executive director shall prepare a technical summary
which sets forth the principal facts and the significant factual, legal,
methodological, and policy questions considered in preparing the
draft permit. The executive director shall send this summary together
with the draft permit to the applicant and on request, to any other
person. The summary shall include the following information, where
applicable:
(1) (No change.)
(2) the type and quantity ofradioactive materials,
wastes, fluids, or pollutants which are proposed to be or are
being used, processed, stored, disposed [of], injected, emitted, or
discharged;
(3)-(6) (No change.)
(d) The executive director shall prepare a summary which
describes the compliance status of persons applying for permits
issued under the Texas Solid Waste Disposal Act, Texas Health
and Safety Code, Chapter 361;the Texas Radiation Control Act,
Texas Health and Safety Code, Chapter 401;the Injection Well
Act, Texas Water Code, Chapter 27; and the Water Quality Control
Act, Texas Water Code, Chapter 26. For applications filed under
the Texas Solid Waste Disposal Act or the Injection Well Act, the
summary shall include the applicant’s compliance status with respect
to rules, orders, or permits issued by thecommission [Texas Water
Commission] under the authority of both statutes. For applications
filed under the Water Quality Control Act, the summary shall include
the applicant’s compliance status with respect to rules, orders, or
permits issued by thecommission[Texas Water Commission] under
the authority of the Texas Water Code.For applications for minor
amendments filed under the Texas Radiation Control Act, the
executive director may determine that a compliance summary is
not necessary. Upon completion of technical review and prior to
issuance of public notice [in accordance with §§305.91-305.105 of
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this title (relating to Actions, Notice and Hearing)], the executive
director shall send the compliance summary, together with the draft
permit , [and] technical summary[,] if applicable,and environmental
analysis if applicable, to the applicant and on request, to any other
person. The compliance summary shall include information relative
to the site which is the subject of the current application as well as
other facilities owned or operated by the applicant which are under
the commission’s jurisdiction whether permitted or not. The summary
shall cover at least the two-year period preceding the date on which
technical review iscompleted [complete] and shall include:
(1)-(2) (No change.)
(3) for each inspection, whether a condition of noncom-
pliance was alleged by the inspector and a brief description of the re-
sulting environmental impactand, for radioactive material licenses,
any impact on radiation safety;
(4)-(6) (No change.)
(e) Additional conditions for TPDES draft permits and fact
sheets are as follows: [.]
(1) TPDES draft permits shall include the information
required by 40 Code of Federal Regulations (CFR) §124.6(c)-(e), as
in effect on the date of TPDES program authorization, as amended,
which is adopted by reference; and [.]
(2) (No change.)
(f) Additional conditions for radioactive material licenses:
(1) The executive director shall prepare a written
environmental analysis of a proposed license activity as required
by Chapter 336 of this title (relating to Radioactive Substance
Rules); and
(2) The executive director shall make the environmen-
tal analysis available to the applicant and the public.
§281.22. Referral to Commission.
(a) When administrative and technical review has been
completed, the application shall be forwarded to the commission for
filing and setting. For the purpose of providing adequate notice, the
executive director shall include a recommendation to the commission
of the area wherein the application, if granted, would have a potential
impact, and a mailing list of persons who may be affected.For
applications for radioactive material licenses, upon completion
of technical review, the executive director shall forward the
draft license, technical summary, compliance summary, and, if
applicable, the environmental analysis to the chief clerk for public
notice, or shall forward a recommendation to deny the license.
(b)-(c) (No change.)
§281.23. Application Amendment.
(a) No amendments toan application which would con-
stitute a major amendment under the terms of §305.62 of this title
(relating to Amendment)or Chapter 336 of this title (relating to
Radioactive Substance Rules)can be made by the applicant after the
chief clerk has issued notice of the application and draft permit [pur-
suant to §§305.91-305.105 of this title (relating to Actions, Notice
and Hearing)], unless new notice is issued which includes a descrip-
tion of the proposed amendments to the application. For purposes of
this section, an attempted transfer of an application shall constitute
an amendment requiring additional notice.
(b) For applications under Chapter 336 of this title (relat-
ing to Radioactive Substance Rules), an application amendment
received after commencement of technical review, shall be pro-
cessed as follows:
(1) The executive director shall determine whether
the application amendment constitutes a substantial technical
change to the application. Substantial technical changes may
include changes in proposed waste disposal methods, enlargement
or relocation of proposed areas to be licensed, transfer of an
application to another applicant, significant changes in proposed
facilities or operations, or other changes which will require
extensive technical review.
(2) An application amendment that constitutes a
substantial technical change shall be processed as a new and
separate application. The requirements of this subsection do
not apply to an application amendment made in response to a
technical Notice of Deficiency.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.




Texas Natural Resource Conservation Commission
Earliest possible date of adoption: February 10, 1997
For further information, please call: (512) 239-6087
♦ ♦ ♦
Chapter 291. Water Rates
Subchapter G. Certificates of Convenience and
Necessity
30 TAC §291.108
The commission proposes the repeal of §291.108, concerning
nonsubstantive corrections to certificates of convenience and
necessity. The purpose of this rulemaking is to continue the
effort to consolidate agency procedural rules and make certain
processes consistent among different agency programs.
EXPLANATION OF PROPOSED RULE. The provisions of the
repealed section will be replaced with a new §50.45, concerning
Corrections to Permits, that is being proposed concurrently, and
the repeal simply removes duplicative requirements.
FISCAL NOTE. Stephen Minick, Strategic Planning and Appro-
priations Division, has determined that for the first five-year pe-
riod the repeal is in effect there will be no significant fiscal im-
plications for state or local government as a result of enforcing
or administering the repeal.
PUBLIC BENEFIT. Mr. Minick also has determined that for
each year of the first five years the repeal is in effect the
public benefit anticipated as a result of enforcing the repeal
will be enhanced consistency in the commission’s procedural
requirements. There will be no effect on small businesses.
There is no anticipated economic cost to persons who are
required to comply with the repeal as proposed.
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TAKINGS IMPACT STATEMENT. The commission has pre-
pared a Takings Impact Assessment for the rule pursuant to
Texas Government Code, §2007.043. The following is a sum-
mary of that assessment. The specific purpose of this rule is to
continue the effort to consolidate agency procedural rules and
make certain processes consistent among different agency pro-
grams. The rule will substantially advance this specific purpose
by placing certain agency requirements governing nonsubstan-
tive permit corrections under a common section and repealing
duplicative requirements. Promulgation of the rule will not bur-
den private real property which is the subject of the rule because
it concerns only procedural rules. Also, the following exceptions
to the application of the Texas Government Code, Chapter 2007
apply to the rule: the action significantly advances the health
and safety purpose and imposes no greater burden than is nec-
essary to achieve the health and safety purpose.
PUBLIC HEARING. A public hearing on this proposal will be
held February 5, 1997, at 2:00 p.m. in Room 2210 of Texas
Natural Resource Conservation Commission (TNRCC) Building
F, located at located at 12100 Park 35 Circle, Austin. The
hearing is structured for the receipt of oral or written comments
by interested persons. Individuals may present oral statements
when called upon in order of registration. Open discussion
within the audience will not occur during the hearing; however,
an agency staff member will be available to discuss the proposal
30 minutes prior to the hearing and will answer questions before
and after the hearing.
SUBMITTAL OF COMMENTS. Written comments may be
mailed to Lisa Martin, TNRCC Office of Policy and Regulatory
Development, MC 205, P.O. Box 13087, Austin, Texas, 78711-
3087 or faxed to (512) 239-4808. All comments should
reference Rule Log Number 96174-050-AD. Comments must
be received by 5:00 p.m., February 5, 1997. For further
information, please contact Brian Christian, Policy Research
Division, (512) 239-1760.
Persons with disabilities who have special communication
or other accommodation needs who are planning to attend
the hearings should contact the agency at (512) 239-4900.
Requests should be made as far in advance as possible.
STATUTORY AUTHORITY. The repeal is proposed under
Texas Water Code, §§5.103, 5.105, 13.041, 26.011, 27.019,
32.009, 33.007, and 34.006 and Texas Health and Safety Code,
§§341.002, 341.031, 361.011, 361.017, 361.024, 366.012,
382.017, 401.011, 401.051, and 401.412, which authorize the
commission to adopt any rules necessary to carry out its powers
and duties under the Water Code and other laws of Texas and
to establish and approve all general policy of the commission.
The proposed repeal implements Texas Water Code, §§5.103,
5.105, 13.041, 26.011, 27.019, 32.009, 33.007, and 34.006 and
Texas Health and Safety Code, §§341.002, 341.031, 361.011,
361.017, 361.024, 366.012, 382.017, 401.011, 401.051, and
401.412.
§ 291.108. Corrections to Certificates of Convenience and Neces-
sity.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Texas Natural Resource Conservation Commission
Earliest possible date of adoption: April 2, 1997
For further information, please call: (512) 239–1966
♦ ♦ ♦
Chapter 295. Water Rights, Procedural
Subchapter C. Notice Requirements for Water
Use Permit Applications
30 TAC §295.158
The commission proposes an amendment to §295.158, con-
cerning amendments to water rights. The purpose of this rule-
making is to continue the effort to consolidate agency proce-
dural rules and make certain processes consistent among dif-
ferent agency programs.
EXPLANATION OF PROPOSED RULE. The proposed amend-
ment deletes subsection (c)(2)(A), which provides for the cor-
rection of nonsubstantive errors in a permit or certificate of ad-
judication, such as in the name of the water right holder, bound-
ary description, or other details that were incorrectly transcribed.
The amendment also deletes subsection (d), which provides for
notice of the amendment to the water right holder, the executive
director, the public interest advocate, and appropriate parties.
The requirements of the deleted provisions are addressed in a
new §50.45, concerning Corrections to Permits, which is being
proposed concurrently, and the modification to §295.158 simply
removes duplicative requirements.
FISCAL NOTE. Stephen Minick, Strategic Planning and Appro-
priations Division, has determined that for the first five-year pe-
riod the section is in effect there will be no significant fiscal
implications for state or local government as a result of enforc-
ing or administering the section.
PUBLIC BENEFIT. Mr. Minick also has determined that for
each year of the first five years the section is in effect the
public benefit anticipated as a result of enforcing the section
will be enhanced consistency in the commission’s procedural
requirements. There will be no effect on small businesses.
There is no anticipated economic cost to persons who are
required to comply with the section as proposed.
TAKINGS IMPACT STATEMENT. The commission has pre-
pared a Takings Impact Assessment for the rule pursuant to
Texas Government Code, §2007.043. The following is a sum-
mary of that assessment. The specific purpose of this rule is to
continue the effort to consolidate agency procedural rules and
make certain processes consistent among different agency pro-
grams. The rule will substantially advance this specific purpose
by placing certain agency requirements governing nonsubstan-
tive permit corrections under a common section and repealing
duplicative requirements. Promulgation of the rule will not bur-
den private real property which is the subject of the rule because
it concerns only procedural rules. Also, the following exceptions
to the application of the Texas Government Code, Chapter 2007
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apply to the rule: the action significantly advances the health
and safety purpose and imposes no greater burden than is nec-
essary to achieve the health and safety purpose.
PUBLIC HEARING. A public hearing on this proposal will be
held February 5, 1997, at 2:00 p.m. in Room 2210 of Texas
Natural Resource Conservation Commission (TNRCC) Building
F, located at located at 12100 Park 35 Circle, Austin. The
hearing is structured for the receipt of oral or written comments
by interested persons. Individuals may present oral statements
when called upon in order of registration. Open discussion
within the audience will not occur during the hearing; however,
an agency staff member will be available to discuss the proposal
30 minutes prior to the hearing and will answer questions before
and after the hearing.
SUBMITTAL OF COMMENTS. Written comments may be
mailed to Lisa Martin, TNRCC Office of Policy and Regulatory
Development, MC 205, P.O. Box 13087, Austin, Texas, 78711-
3087 or faxed to (512) 239-4808. All comments should
reference Rule Log Number 96174-050-AD. Comments must
be received by 5:00 p.m., February 5, 1997. For further
information, please contact Brian Christian, Policy Research
Division, (512) 239-1760.
Persons with disabilities who have special communication
or other accommodation needs who are planning to attend
the hearings should contact the agency at (512) 239-4900.
Requests should be made as far in advance as possible.
STATUTORY AUTHORITY. The amendment is proposed under
Texas Water Code, §§5.103, 5.105, 13.041, 26.011, 27.019,
32.009, 33.007, and 34.006 and Texas Health and Safety Code,
§§341.002, 341.031, 361.011, 361.017, 361.024, 366.012,
382.017, 401.011, 401.051, and 401.412, which authorize the
commission to adopt any rules necessary to carry out its powers
and duties under the Water Code and other laws of Texas and
to establish and approve all general policy of the commission.
The proposed amendment implements Texas Water Code,
§§5.103, 5.105, 13.041, 26.011, 27.019, 32.009, 33.007,
and 34.006 and Texas Health and Safety Code, §§341.002,
341.031, 361.011, 361.017, 361.024, 366.012, 382.017,
401.011, 401.051, and 401.412.
§295.158. Notice of Amendments to Water Rights.
(a)-(b) (No change.)
(c) Not requiring mailed and published notice.
(1) (No change.)
(2) Applications of the following descriptions may not
require additional notice:
[(A) to correct errors inadvertently made in the
preparation of a permit or certificate of adjudication, such as in the
name of the water right holder, boundary description, or other details
incorrectly transcribed;]
(A) [(B)] to cure ambiguities or ineffective provisions
in a water right;
(B) [(C)] to reduce an appropriation or rate of
diversion;
(C) [(D)] to change the place of use when there will
be no increased use of state water and the change will not operate to
the injury of any other lawful user of state water. If a water right is
owned by more than one party, all other parties will be notified of the
proposed changes by certified mail and given two weeks to protest.
If no protest is received, further notice will not be required;
(D) [(E)] to change the point of diversion when the
existing rate of diversion will not be increased and there are no
interjacent water users of record between the originally authorized
point of diversion and the new one, or when interjacent water users
agree in writing to the amendment. If written agreements are not
obtained, interjacent water users will be notified of the proposed
change by certified mail and given two weeks within which to protest.
If no protest is received, further notice will not be required;
(E) [(F)] to add additional points of diversion where
the existing rate of diversion will not be increased and there are
no water users of record between any originally authorized point of
diversion and the new one to be added, or when interjacent water
users agree in writing to the amendment. If written agreements are
not obtained, interjacent water users will be notified of the proposed
change by certified mail and given two weeks within which to protest.
If no protest is received, further notice will not be required;
(F) [(G)] to increase the rate or period for diversion
from a storage reservoir.
[(d) Correction of water rights by the commission. Notice of
the proposed amendment shall be given to the water right holder, the
executive director the public interest advocate, and all parties to the
previous proceeding on the water right to be corrected.]
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
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Chapter 297. Water Rights, Substantive
Subchapter F. Amendments to Water Rights;
Corrections to Water Rights
30 TAC §297.62
The commission proposes the repeal of §297.62, concerning
nonsubstantive changes and corrections to water rights. The
purpose of this rulemaking is to continue the effort to consolidate
agency procedural rules and make certain processes consistent
among different agency programs.
EXPLANATION OF PROPOSED RULE. The provisions of the
repealed section will be replaced with a new §50.45, concerning
Corrections to Permits, that is being proposed concurrently, and
the repeal simply removes duplicative requirements.
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FISCAL NOTE. Stephen Minick, Strategic Planning and Appro-
priations Division, has determined that for the first five-year pe-
riod the repeal is in effect there will be no significant fiscal im-
plications for state or local government as a result of enforcing
or administering the repeal.
PUBLIC BENEFIT. Mr. Minick also has determined that for
each year of the first five years the repeal is in effect the
public benefit anticipated as a result of enforcing the repeal
will be enhanced consistency in the commission’s procedural
requirements. There will be no effect on small businesses.
There is no anticipated economic cost to persons who are
required to comply with the repeal as proposed.
TAKINGS IMPACT STATEMENT. The commission has pre-
pared a Takings Impact Assessment for the rule pursuant to
Texas Government Code, §2007.043. The following is a sum-
mary of that assessment. The specific purpose of this rule is to
continue the effort to consolidate agency procedural rules and
make certain processes consistent among different agency pro-
grams. The rule will substantially advance this specific purpose
by placing certain agency requirements governing nonsubstan-
tive permit corrections under a common section and repealing
duplicative requirements. Promulgation of the rule will not bur-
den private real property which is the subject of the rule because
they concern only procedural rules. Also, the following excep-
tions to the application of the Texas Government Code, Chap-
ter 2007 apply to the rule: the action significantly advances the
health and safety purpose and imposes no greater burden than
is necessary to achieve the health and safety purpose.
PUBLIC HEARING. A public hearing on this proposal will be
held February 5, 1997, at 2:00 p.m. in Room 2210 of Texas
Natural Resource Conservation Commission (TNRCC) Building
F, located at located at 12100 Park 35 Circle, Austin. The
hearing is structured for the receipt of oral or written comments
by interested persons. Individuals may present oral statements
when called upon in order of registration. Open discussion
within the audience will not occur during the hearing; however,
an agency staff member will be available to discuss the proposal
30 minutes prior to the hearing and will answer questions before
and after the hearing.
SUBMITTAL OF COMMENTS. Written comments may be
mailed to Lisa Martin, TNRCC Office of Policy and Regulatory
Development, MC 205, P.O. Box 13087, Austin, Texas, 78711-
3087 or faxed to (512) 239-4808. All comments should
reference Rule Log Number 96174-050-AD. Comments must
be received by 5:00 p.m., February 5, 1997. For further
information, please contact Brian Christian, Policy Research
Division, (512) 239-1760.
Persons with disabilities who have special communication
or other accommodation needs who are planning to attend
the hearings should contact the agency at (512) 239-4900.
Requests should be made as far in advance as possible.
STATUTORY AUTHORITY. The repeal is proposed under
Texas Water Code, §§5.103, 5.105, 13.041, 26.011, 27.019,
32.009, 33.007, and 34.006 and Texas Health and Safety Code,
§§341.002, 341.031, 361.011, 361.017, 361.024, 366.012,
382.017, 401.011, 401.051, and 401.412, which authorize the
commission to adopt any rules necessary to carry out its powers
and duties under the Water Code and other laws of Texas and
to establish and approve all general policy of the commission.
The proposed repeal implements Texas Water Code, §§5.103,
5.105, 13.041, 26.011, 27.019, 32.009, 33.007, and 34.006 and
Texas Health and Safety Code, §§341.002, 341.031, 361.011,
361.017, 361.024, 366.012, 382.017, 401.011, 401.051, and
401.412.
§297.62. Corrections of Water Rights by the Commission.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
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Chapter 305. Consolidated Permits
The Texas Natural Resource Conservation Commission (com-
mission) proposes new §§305.31, 305.32, and 305.54, and
amendments to §§305.41, 305.42, 305.44, 305.45, 305.52,
305.53, 305.62, 305.63, and 305.66, concerning consolidated
permits.
EXPLANATION OF PROPOSED RULE. These rules are pro-
posed as a companion to the commission’s proposed radioac-
tive substance rules. The purpose of these proposed rules is to
incorporate certain procedural revisions into the commission’s
rules to adapt the radioactive substance rules to the existing
procedural requirements of the commission.
The radioactive substance rules are being proposed as a result
of Senate Bill (SB) 2, First Called Session, 72nd Legislature,
and SB 1043, 73rd Legislature, and to incorporate, with
modifications, rules previously adopted by reference from the
Texas Department of Health (TDH). The new rules are needed
to adapt the previous TDH rules to commission requirements.
Further, they incorporate revisions and additions which are
needed to maintain compatibility with the rules of the United
States Nuclear Regulatory Commission (NRC). Compatibility of
the commission’s rules with the federal program is necessary
to preserve the status of Texas as an Agreement State under
Title 10, Code of Federal Regulations, Part 150 and the
"Articles of Agreement between the United States Atomic
Energy Commission and the State of Texas for Discontinuance
of Certain Commission Regulatory Authority and Responsibility
Within the State Pursuant to Section 274 of the Atomic Energy
Act of 1954, as Amended."
A brief description of the changes to the proposed sections fol-
lows. Commission staff has also prepared an issues paper that
describes in more detail the proposed radioactive substance
rules and the accompanying procedural revisions. The paper
also gives a detailed description of proposed provisions to be
incorporated based on NRC requirements. Copies of this is-
sues paper may be obtained by contacting Jace A. Houston at
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(512) 239-4641, or by mail at TNRCC Office of Policy and Reg-
ulatory Development, MC 203, P.O. Box 13087, Austin, Texas
78711-3087.
Proposed new §305.31 and §305.32 incorporate requirements
for emergency orders and emergency impoundment relating to
radioactive substances.
The proposed amendments to §§305.41, 305.42, 305.44, and
305.45 revise the commission’s procedural requirements relat-
ing to contents and submittal of applications to make these re-
quirements applicable to applications for radioactive material
licenses.
The proposed amendments to §305.52 update the existing
language to reflect the transfer of jurisdiction over source
material recovery and processing and disposal of radioactive
substances from the TDH to the commission. The proposed
amendments also clarify that this section does not apply to
applications for radioactive material licenses.
The proposed amendments to §305.53 clarify that the fees
for radioactive material license applications are calculated
according to Chapter 336, Subchapter B of this title (relating
to Radioactive Substance Fees).
Proposed new §305.54 sets forth additional application require-
ments for radioactive material licenses including information re-
garding land ownership, requirements for written specifications,
and provisions for pre-operational monitoring.
The proposed amendments to §§305.62(i), 305.63, and 305.66
revise the commission’s procedural requirements relating to
permit amendment, renewal, suspension, and revocation to
account for certain procedural requirements in the radioactive
substance rules.
FISCAL NOTE. Stephen Minick, Strategic Planning and Appro-
priations Division, has determined that for the first five-year pe-
riod the sections as proposed are in effect there will be fiscal
implications anticipated as a result of enforcement and adminis-
tration of the sections. The effect on state government will be an
increase in revenues of at least $312,000 in annual license fees.
In addition, revenues will increase as a result of the adoption
of increased application fees. The actual increased revenue to
be produced will depend on the number of applications made
and has not been determined. There are no significant fiscal
implications anticipated for local governments.
PUBLIC BENEFIT. Mr. Minick has also determined that for the
first five years the sections as proposed are in effect the pub-
lic benefit anticipated as a result of enforcement of and compli-
ance with the sections will be clarification of existing regulations
relating to regulation of radioactive substances, improved con-
sistency between state and federal regulations and more effec-
tive recovery of costs of regulation of radioactive substances.
Compliance with the proposed state regulations will result in
no significant costs to affected persons that would not other-
wise result from compliance with the existing federal regulations
proposed for incorporation, except for increases in fees under
Chapter 336, Subchapter B (relating to Radioactive Substance
Fees) that are required to fully recover the costs of the state
program. Under the proposed rules, fees for applications for
most types of facilities are unchanged. For certain types of fa-
cilities, however, application fees will increase by as much as
$19,000. For commercial disposal facilities, a new application
fee of $64,415 is proposed. Annual license fees for existing
facilities will be amended under these rules, varying from a de-
crease of $25,139 per year to an increase of $48,406 per year.
The average increase in annual license fees is $18,370. There
are no direct fiscal implications anticipated for small businesses.
TAKINGS IMPACT ASSESSMENT. The commission has pre-
pared a Takings Impact Assessment for these rules pursuant
to Texas Government Code Annotated, §2007.043. The follow-
ing is a summary of that Assessment. The specific purpose of
the rules is to incorporate rules previously adopted by reference
from the TDH following the transfer of jurisdiction over source
material recovery and processing and disposal of radioactive
substances to the commission. The proposed rules would also
maintain compatibility of commission rules with the NRC, which
is necessary to preserve the status of Texas as an Agreement
State. The rules will substantially advance this specific pur-
pose by setting standards for protection against radiation, by
adopting regulations for the disposal of radioactive materials,
by clearly outlining the regulated community’s responsibilities,
and by more clearly establishing compatibility with NRC require-
ments. Promulgation and enforcement of these rules could bur-
den private real property that is the subject of the rules.
However, the following exceptions to the application of
Texas Government Code, Chapter 2007 listed in Texas
Government Code §2007.003(b) apply to these rules: Section
2007.003(b)(4)–an action that is reasonably taken to fulfill an
obligation mandated by federal law; and §2007.003(b)(13)–an
action that is taken in response to a real and substantial threat
to public health and safety, that is designed to significantly
advance the health and safety purpose, and that does not
impose a greater burden than is necessary to achieve the
health and safety purpose.
ANNOUNCEMENT OF HEARING. A public hearing on this
proposal will be held in Austin on January 16, 1997, at 2:00 p.m.
at the TNRCC offices, TNRCC Building F, Room 2210, 12100
Park 35 Circle, Austin, Texas 78753. Visitor parking is located
in the lots surrounding Buildings A and F, and there is no need
to make reservations or pre-register. Individuals may present
oral statements when called upon in order of registration at the
hearing. Open discussion within the audience will not occur
during the hearings; however, a staff member will be available
to discuss the proposal 30 minutes prior to the hearing and will
answer questions before and after the hearing.
SUBMITTAL OF COMMENTS. Written comments may be
mailed to Bettie Bell, TNRCC Office of Policy and Regulatory
Development, MC 205, P.O. Box 13087, Austin, Texas 78711-
3087, or faxed to (512) 239-4808. All comments should
reference Rule Log Number 95031-336-WS. Comments must
be received by 5:00 p.m., 30 days from the date of publication
of this proposal. For further information, please contact Devane
Clarke at (512) 239-5604 or Kathy Vail at (512) 239-6637.
Subchapter B. Emergency Orders, Temporary
Orders, and Executive Director Authorizations
30 TAC §305.31, §305.32
STATUTORY AUTHORITY. The new sections are proposed
under the Texas Radiation Control Act (TRCA), Texas Health
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and Safety Code, §§401.011, 401.051, and 401.412, and Texas
Water Code, §5.103, which give the commission the authority to
adopt rules necessary to carry out its responsibilities to regulate
the disposal of radioactive substances and the recovery and
processing of source material.
The new sections implement Texas Health and Safety Code,
Chapter 401.
§305.31. Emergency Orders Relating to Radioactive Substances.
(a) When an emergency exists as a result of a matter under
the commission’s jurisdiction that requires immediate action to
protect the public health or safety or the environment, the executive
director may recommend and the commission may, without notice or
hearing, issue an order stating the existence of the emergency and
requiring that actions be taken to meet the emergency.
(b) The commission may, without notice or hearing, issue an
emergency order directing any action or corrective measure needed
to correct or remove the threat to public health or safety or the
environment:
(1) when the executive director determines that byproduct
material, as defined in §336.2(B) of this title (relating to Definitions),
or the operation generating the byproduct material threatens the public
health or safety or the environment; or
(2) to a person responsible for an activity, including a past
activity, concerning the recovery or processing of source material or
the disposal of byproduct material, as defined in §336.2(B) of this
title, if it appears that there is an actual or threatened release of
source material or byproduct material that presents an imminent and
substantial danger to the public health or safety or the environment,
regardless of whether the activity was lawful at the time; or
(3) when the commission determines that radioactive
substances under its jurisdiction threatens the public health or safety
or the environment and that the licensee managing the radioactive
substances is unable to remove the threat.
(c) An emergency order issued under subsection (b)(2) of this
section may restrain the person to whom the order is directed from
allowing or continuing the release or threatened release and require
the person to take any action necessary to provide and implement
an environmentally-sound remedial action plan designed to eliminate
the release or threatened release.
(d) An emergency order issued under this section takes ef-
fect immediately. A person to whom an emergency order is directed
shall comply immediately with that order.
(e) The emergency order shall be delivered to the person to
whom the order is directed by hand delivery or by certified mail,
return receipt requested. Affidavit of personal service, proof of
mailing to the proper address, or the receipt shall be conclusive
evidence of service. In the case of an order issued under subsection
(b)(2) of this section, if delivery by hand delivery or certified mail
fails, the order may be served on the person by publication once in
the Texas Register and once in a newspaper of general circulation in
each county of the person’s last known address.
(f) If the commission issues the emergency order without
notice or hearing:
(1) In the case of an order issued under subsection (a)
or (b)(3) of this section, the commission shall provide the person to
whom the order is directed an opportunity for a hearing on written
request within 30 days of the date of the order. If a hearing is
requested, notice of the hearing shall be given to the person to whom
the order is directed by hand delivery or certified mail, return receipt
requested, at least ten days before the hearing. A requested hearing
shall be held not earlier than the 11th day and not later than the 20th
day following the date of receipt of the hearing request.
(2) In the case of an order issued under subsection (b)(1)
or (2) of this section, the order shall set a time, at least ten but not
more than 30 days following the date of issuance of the order, and a
place for a hearing to be held.
(g) All provisions of the emergency order shall remain in full
force and effect during the pendency of a hearing, unless otherwise
altered by the commission. At the conclusion of the hearing and
after the proposal for decision is made, the commission shall make
a determination to affirm, modify, or revoke the emergency order
and may modify, revoke, or suspend the license based on the
determination made.
(h) The commission shall use the security provided by the
licensee to pay the costs of actions and corrective measures that are
taken or that are to be taken under this section. The commission
shall send to the Comptroller of Public Accounts a copy of its order
and the necessary documents authorizing the Comptroller of Public
Accounts to:
(1) enforce security supplied by the licensee;
(2) convert the necessary amount of security into cash;
and
(3) disburse from the security in the Radiation and Per-
petual Care Fund the amount necessary to pay the costs of the com-
mission’s actions and corrective measures.
(i) If the costs of actions and corrective measures require
more funds than the security has provided, the commission shall
request the Attorney General to seek reimbursement from the licensee
or person causing the threat.
(j) The commission shall seek reimbursement through a
commission order or shall request the Attorney General to file suit
for reimbursement if the commission uses security from the Radiation
and Perpetual Care Fund to pay for actions or corrective measures
to remedy spills or contamination by radioactive material resulting
from a violation of the TRCA, the rules of this chapter, or a license
or order issued by the commission under the TRCA or this chapter.
§305.32. Emergency Impoundment of Radioactive Material.
(a) In the event of an emergency, the executive director or
the commission shall have the authority to impound or order the
impoundment of radioactive material possessed by any person not
quipped to observe or failing to observe the provisions of the TRCA,
the rules of Chapter 336 of this title (relating to Radioactive Substance
Rules), or a license or order issued by the commission under the
TRCA or Chapter 336 of this title.
(b) As determined by the commission, the impounded ra-
dioactive material may be:
(1) returned to a properly licensed owner who did not
cause the emergency;
(2) released as evidence to police or courts;
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(3) returned to a licensee after the emergency conditions
have ceased and any compliance action is settled;
(4) sold;
(5) disposed of at an authorized disposal facility; or
(6) otherwise appropriately transferred or disposed.
(c) If disposition of the impounded radioactive material is
necessary to protect the public health and safety, no prior notice
need be given the owner or possessor. If action is not necessary to
protect the public health and safety, the commission shall give written
notice to the owner and/or possessor of the intention to dispose of
the material. Notice shall be given by personal service or certified
mail, return receipt requested. The owner or possessor shall have 30
days from the date of personal service or mailing to make a written
request for a hearing. If no hearing is requested within that time, the
commission may take the proposed action.
(d) Upon disposition of impounded radioactive material, the
commission may notify the owner and/or possessor of any expense
the commission may have incurred during the impoundment and/or
disposition and request reimbursement. If the amount is not paid
within 60 days from the date of notice, the commission may request
the Attorney General to file suit against the owner or possessor for
the amount requested. If the owner or possessor desires to contest
the amount of such charge, he may request a hearing.
(e) If the commission determines from the facts available
that impounded radioactive material is abandoned, with no reasonable
evidence showing the owner or possessor, the commission may make
such disposition of the material as it sees fit.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
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Subchapter C. Application for Permit
30 TAC §§305.41, 305.42, 305.44, 305.45, 305.52-305.54
These amendments and new section are proposed under the
Texas Radiation Control Act (TRCA), Texas Health and Safety
Code, §§401.011, 401.051, and 401.412, and Texas Water
Code, §5.103, which give the commission the authority to
adopt rules necessary to carry out its responsibilities to regulate
the disposal of radioactive substances and the recovery and
processing of source material.
These amendments and new section implement Texas Health
and Safety Code, Chapter 401.
§305.41. Applicability.
The sections of this subchapter apply to permit applications required
to be filed with the commission for authorization under [the] Texas
Water Code[,] Chapters 26, 27 and 28,and [the Texas Solid Waste
Disposal Act,]Texas Health and Safety Code Chapters 361 and
401 [Texas Civil Statutes, Article 4477-7].
§305.42. Application Required.
(a) (No change.)
(b) For applications involving hazardous waste, persons
currently authorized to continue hazardous waste management under
interim status in compliance with §335.2(c) of this title (relating to
Permit Required) and [the Solid Waste Disposal Act,] Texas Health
and Safety Code [Annotated, Chapter 361,] §361.082(e)[,] shall apply
for permits when required by the executive director. Owners or
operators shall be allowed at least six months from the date of request
to submit a Part B permit application. Owners or operators of existing
hazardous waste management facilities may voluntarily submit Part
B of the application at any time. However, owners or operators
of existing hazardous waste management facilities must submit Part
B permit applications in accordance with the dates specified in 40
Code of Federal Regulations §270.73. Owners or operators of land
disposal facilities in existence on the effective date of statutory or
regulatory amendments under [the Solid Waste Disposal Act,] Texas
Health and Safety Code [Annotated,] Chapter 361, or the Resource
Conservation and Recovery Act of l976, as amended, 42 United
States Code §6901 et seq., that render the facility subject to the
requirement to have a hazardous waste permit must submit a Part B
permit application in accordance with the dates specified in 40 Code
of Federal Regulations §270.73 and certify that such a facility is in
compliance with all applicable groundwater monitoring and financial
r sponsibility requirements.
(c) An application for a new, amended, or renewed ra-
dioactive material license under Chapter 336 of this title (relating
to Radioactive Substance Rules) shall consist of one signed origi-
nal and five copies. The executive director may request additional
copies. Copies of an application for a license under Chapter 336,
Subchapter H of this title (relating to Licensing Requirements
for Near-Surface Land Disposal of Radioactive Waste) shall be
retained by the applicant for distribution in accordance with writ-
ten instructions from the executive director.
§305.44. Signatories to Applications.
(a)- (c) (No change.)
(d) For radioactive material license applications under
Chapter 336 of this title (relating to Radioactive Substance Rules),
the applicant or person duly authorized to act for and on the
applicant’s behalf must sign the application.
§305.45. Contents of Application for Permit.
(a) Forms for permit applications will be made available by
the executive director. Except for applications under Chapter
336 of this title (relating to Radioactive Substance Rules), each
[Each] application for permit shall include the following:
(1)-(6) (No change.)
(7) a listing of all permits or construction approvals
received or applied for under any of the following programs:
(A) - (H) (No change.)
(I) licenses under the Texas Radiation Control Act;
and
(J) [(I)] other environmental permits;
(8) (No change.)
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(b) (No change.)
(c) An application for a radioactive material license shall
include the information specified in the applicable subchapter of
Chapter 336 of this title.
§305.52. Waste Containing Radioactive Materials.
An application which involves the disposal of a waste containing
radioactive materials shall be accompanied by a letter or other
instrument in writing from thecommission, theTexas Department
of Health,or any other appropriate authority stating either that the
applicant, or the person delivering the waste containing radioactive
materials for disposal by the applicant, has a license from the
commission, the Texas Department of Health, or any other
appropriate authority governingwaste containing[the disposal of]
radioactive materials; or that the applicant or the person served by
the applicant does not need such a license.This section does not
apply to applications under Chapter 336 of this title (relating to
Radioactive Substance Rules).
§305.53. Application Fee.
(a) Exceptfor radioactive material licenses or as specifi-
cally provided hereunder, an applicant shall include with each appli-
cation a fee of $100.
(1)-(7) (No change.)
(b) An applicant shall also include with each application for
a new, amended, or modified permit a fee of $50 to be applied toward
the cost of providing required notice. A fee of $15 is required with
each application for renewal. This subsection does not apply to
radioactive material licenses.
(c) Each application for a radioactive material license
shall be accompanied by the applicable fee. The fee for a license
shall be calculated in accordance with Chapter 336, Subchapter
B of this title (relating to Radioactive Substance Fees).
§305.54. Additional Requirements for Radioactive Material Li-
censes.
(a) An applicant may incorporate by reference information
contained in previous applications, statements, or reports filed with
the executive director. References shall be specifically stated, and
shall incorporate accurate, legible, and up-to-date information.
(b) An application for a license shall contain proposed writ-
ten specifications relating to the operations of the facility and any
disposition of radioactive material.
(c) If the applicant is a corporation under the Texas Business
Corporation Act, written verification (either affidavit or tax receipt)
shall be submitted with the application to confirm that no tax owed
the State under Chapter 171, Tax Code, is delinquent.
(d) An application shall include information on ownership of
the land on which the proposed project will be located, ownership
of the proposed facilities, buildings, structures, and equipment, and
ownership of properties adjacent to the proposed site.
(e) For applications under Chapter 336, Subchapter G of
this title (relating to Licensing Requirements for Source Material
(Uranium or Thorium) Recovery and Processing Facilities), an
application shall include an environmental report containing the
results of a one-year pre-operational monitoring program. For a
renewal application, the environmental report shall include the results
of the operational monitoring program.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
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Subchapter D. Amendments, Modifications, Re-
newals, Transfers, Corrections, Revocations, and
Suspension of Permits
30 TAC §305.62, §306.63, §305.66
These amendments are proposed under the Texas Radiation
Control Act (TRCA), Texas Health and Safety Code, §§401.011,
401.051, and 401.412, and Texas Water Code, §5.103, which
give the commission the authority to adopt rules necessary
to carry out its responsibilities to regulate the disposal of
radioactive substances and the recovery and processing of
source material.




(i) Amendment of radioactive material license. An ap-
plication for amendment of a radioactive material license shall
be filed with the executive director in accordance with Chapter
336 of this title (relating to Radioactive Substance Rules). An
application for amendment shall specify how the license is to be
amended and the basis for such amendment.
§305.63. Renewal.
(a)The permittee or the executive director may file an applica-
tion for renewal of a permit. The application shall be filed with the
executive director before the permit expiration date. Any permittee
with an effective permit shall submit a new application at least 180
days before the expiration date of the effective permit, unless per-
mission for a later date has been granted by the executive director.
The executive director shall not grant permission for applications to
be submitted later than the expiration date of the existing permit.
(1)-(7) (No change.)
(b) This section does not apply to applications for renewal
of radioactive material licenses under Chapter 336 of this title
(relating to Radioactive Substance Rules).
§305.66. Permit Denial, Suspension, and Revocation.
(a) A permit or other order of the commission does not
become a vested right and may be suspended or revoked for good
cause at any time by order of the commission after opportunity for a
public hearing is given. Good cause includes, but is not limited to,
the following:
(1)-(7) (No change.)
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(8) for Class III injection wells, failure to achieve satis-
factory restoration progress; [or]
(9) for radioactive material licenses, any violation of
the Texas Radiation Control Act or Chapter 336 of this title
(relating to Radioactive Substance Rules), or when conditions
are revealed by an application, statement of fact, report, record,
inspection, or other means, which would have warranted the
commission’s refusal to issue a license on an original application;
or
(10)[(9)] such other cause sufficient to warrant termina-
tion or suspension of the authorization.
(b)-(d) (No change.)
(e) If the executive director or an affected person intends to
file a petition to revoke or suspend a permit, notice of the intention
and a copy of the petition to be filed shall be personally served on or
sent by registered or certified mail to the permittee at the last address
of record with the commission. This notice shall be given at least
15 days before a petition for revocation or suspension is submitted
to the executive director or filed with the commission for further
proceedings. Failure to provide such notice shall not be jurisdictional.
For radioactive material licenses issued under Chapter 336 of this
title (relating to Radioactive Substance Rules), only the executive
director may file a petition to revoke or suspend a license.
(f)-(l) (No change.)
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
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30 TAC §305.65
(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Natural Resource Conservation Commission or in the Texas
Register office, Room 245, James Earl Rudder Building, 1019 Brazos
Street, Austin.)
The commission proposes the repeal of §305.65, concerning
nonsubstantive changes to permits. The purpose of this
rulemaking is to continue the effort to consolidate agency
procedural rules and make certain processes consistent among
different agency programs.
EXPLANATION OF PROPOSED RULE. The provisions of the
repealed section will be replaced with a new §50.45, concerning
Corrections to Permits, that is being proposed concurrently, and
the repeal simply removes duplicative requirements.
FISCAL NOTE. Stephen Minick, Strategic Planning and Appro-
priations Division, has determined that for the first five-year pe-
riod the repeal is in effect there will be no significant fiscal im-
plications for state or local government as a result of enforcing
or administering the repeal.
PUBLIC BENEFIT. Mr. Minick also has determined that for
each year of the first five years the repeal is in effect the
public benefit anticipated as a result of enforcing the repeal
will be enhanced consistency in the commission’s procedural
requirements. There will be no effect on small businesses.
There is no anticipated economic cost to persons who are
required to comply with the repeal as proposed.
TAKINGS IMPACT STATEMENT. The commission has pre-
pared a Takings Impact Assessment for the rule pursuant to
Texas Government Code, §2007.043. The following is a sum-
mary of that assessment. The specific purpose of this rule is to
continue the effort to consolidate agency procedural rules and
make certain processes consistent among different agency pro-
grams. The rule will substantially advance this specific purpose
by placing certain agency requirements governing nonsubstan-
tive permit corrections under a common section and repealing
uplicative requirements. Promulgation of the rule will not bur-
den private real property which is the subject of these rules be-
cause they concern only procedural rules. Also, the following
exceptions to the application of the Texas Government Code,
Chapter 2007 apply to the rule: the action significantly advances
the health and safety purpose and imposes no greater burden
than is necessary to achieve the health and safety purpose.
PUBLIC HEARING. A public hearing on this proposal will be
held February 5, 1997, at 2:00 p.m. in Room 2210 of Texas
Natural Resource Conservation Commission (TNRCC) Building
F, located at located at 12100 Park 35 Circle, Austin. The
hearing is structured for the receipt of oral or written comments
by interested persons. Individuals may present oral statements
when called upon in order of registration. Open discussion
within the audience will not occur during the hearing; however,
an agency staff member will be available to discuss the proposal
30 minutes prior to the hearing and will answer questions before
and after the hearing.
SUBMITTAL OF COMMENTS. Written comments may be
mailed to Lisa Martin, TNRCC Office of Policy and Regulatory
Development, MC 205, P.O. Box 13087, Austin, Texas, 78711-
3087 or faxed to (512) 239-4808. All comments should
reference Rule Log Number 96174-050-AD. Comments must
be received by 5:00 p.m., February 5, 1997. For further
information, please contact Brian Christian, Policy Research
Division, (512) 239-1760.
Persons with disabilities who have special communication
or other accommodation needs who are planning to attend
the hearings should contact the agency at (512) 239-4900.
Requests should be made as far in advance as possible.
STATUTORY AUTHORITY. The repeal is proposed under
Texas Water Code, §§5.103, 5.105, 13.041, 26.011, 27.019,
32.009, 33.007, and 34.006 and Texas Health and Safety Code,
§§341.002, 341.031, 361.011, 361.017, 361.024, 366.012,
382.017, 401.011, 401.051, and 401.412, which authorize the
commission to adopt any rules necessary to carry out its powers
and duties under the Water Code and other laws of Texas and
to establish and approve all general policy of the commission.
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The proposed repeal implements Texas Water Code, §§5.103,
5.105, 13.041, 26.011, 27.019, 32.009, 33.007, and 34.006 and
Texas Health and Safety Code, §§341.002, 341.031, 361.011,
361.017, 361.024, 366.012, 382.017, 401.011, 401.051, and
401.412.
§305.65. Corrections of Permits.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
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Chapter 336 Radiation Rules
Subchapter
The Texas Natural Resource Conservation Commission (com-
mission) proposes the repeal of §§336.1-336.8, concerning
radiation rules; and proposes new §§336.1-336.6, 336.11,
336.12, 336.101-336.113, 336.201, 336.203, 336.205, 336.207,
336.209-336.211, 336.213, 336.215, 336.217, 336.219,
336.301-336.368, 336.401-336.410, 336.501-336.505,
336.512-336.514, 336.521, 336.601-336.606, 336.613-
336.629, 336.636, 336.701-336.703, 336.705-336.711,
336.715, 336.716, 336.718-336.737, 336.740-336.743, and
336.801-336.807, concerning radioactive substance rules.
EXPLANATION OF PROPOSED RULE. These rules are being
proposed as a result of Senate Bill (SB) 2, First Called Session,
72nd Legislature, and SB 1043, 73rd Legislature, and to
incorporate, with modifications, rules previously adopted by
reference from the Texas Department of Health (TDH). The
new rules are needed to adapt the previous TDH rules to
commission requirements. Further, they incorporate revisions
and additions which are needed to maintain compatibility with
the rules of the United States Nuclear Regulatory Commission
(NRC). Compatibility of the commission’s rules with the federal
program is necessary to preserve the status of Texas as an
Agreement State under Title 10 Code of Federal Regulations
Part 150 and the "Articles of Agreement between the United
States Atomic Energy Commission and the State of Texas
for Discontinuance of Certain Commission Regulatory Authority
and Responsibility Within the State Pursuant to Section 274 of
the Atomic Energy Act of 1954, as Amended."
On March 1, 1992, jurisdiction over disposal of radioactive sub-
stances was transferred to the Texas Water Commission (TWC)
from the TDH. Following this transfer, on October 23, 1992,
the TWC adopted by reference in §§336.1 - 336.4, those por-
tions of the TDH’s Texas Regulations for Control of Radiation
(TRCR) that related to disposal of radioactive substances. On
September 1, 1993, jurisdiction over source material recovery
and processing was transferred from the TDH to the Texas
Natural Resource Conservation Commission, the TWC’s suc-
cessor agency. Following this transfer, effective December 29,
1993, the commission extended the adoption of the TRCR by
reference to include those portions applicable to source ma-
terial recovery and processing. This rule adoption (§§336.1-
336.6) also contained other amendments, including revisions
to certain radiation protection standards. Effective December
27, 1995, the commission adopted §336.7, which adopted by
reference a Memorandum of Understanding (MOU) between
the TDH and the commission relating to jurisdiction over radi-
ation control functions. Effective July 3, 1996, the commission
adopted §336.8, which contained an MOU between the Railroad
Commission of Texas, the TDH, and the commission concern-
ing uranium surface mining, uranium milling, and disposal of
uranium mill tailings. These former rules (§§336.1-336.8) are
proposed to be repealed.
The proposed new rules, which replace the rules proposed to
be repealed, are divided into nine subchapters, A through I.
The first eight subchapters generally correspond in sequence
to the parts of the TRCR that were previously adopted by
reference. Proposed Subchapters A through F contain only
those sections from the corresponding TRCR that are pertinent
to the commission’s jurisdiction. Proposed Subchapters G and
H contain facility-specific sections of the corresponding TRCR
rules. Proposed Subchapter I contains general requirements
for financial assurance, including the wording of each type
of acceptable financial assurance instrument. Certain facility-
specific requirements for financial assurance are set forth in
proposed Subchapters F, G, and H.
A brief description of each of the proposed subchapters follows,
including how they correspond to the TRCR. In the interest
of brevity, the descriptions do not reflect all of the changes
being proposed. However, commission staff has prepared
an issues paper that describes in more detail the changes
being proposed. The paper also gives a detailed description
of proposed provisions to be incorporated based on NRC
requirements. Copies of this issues paper may be obtained
by contacting Jace A. Houston at (512) 239-4641, or by mail at
TNRCC Office of Policy and Regulatory Development, MC 203,
P.O. Box 13087, Austin, Texas 78711-3087.
Proposed Subchapter A (relating to General Provisions) corre-
sponds primarily to TRCR Part 11 and sets forth definitions,
general requirements, and MOUs between the commission and
other state agencies regarding radiation control activities. En-
forcement provisions in the original TRCR will be adopted in
a companion guidance document after final adoption of these
rules.
Proposed Subchapter B (relating to Radioactive Substance
Fees) corresponds to TRCR Part 12, as amended by the
commission effective December 29, 1993, and sets forth
proposed increases in annual license fees for radioactive
material licensees. Also proposed is an application fee and
an annual fee for commercial disposal activities at uranium
recovery facilities. There is also a new proposal on funding
of decommissioning confirmation surveys.
Proposed Subchapter C (relating to Additional Application, Op-
eration, and License Requirements) incorporates general provi-
sions applicable to facilities to be regulated under Subchapters
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F, G, and H. It also incorporates new NRC incident reporting
requirements.
Proposed Subchapter D (relating to Standards for Protection
Against Radiation) corresponds to TRCR Part 21, as amended
by the commission effective December 29, 1993, and incorpo-
rates new requirements relating to a uniform waste manifest
system that apply to the receipt and acceptance of radioactive
material shipments at licensed low-level radioactive waste dis-
posal sites. These requirements are based on new NRC rules
and must be implemented by March 1, 1998.
Proposed §336.356(a)(5) modifies the existing soil and vege-
tation contamination limits for natural uranium. Under existing
rules, a limit of 30 pCi/g has been set for natural uranium in
soil (on a dry weight basis). The commission now proposes
a two-tiered limit of 30 pCi/g, averaged over the top 15 cm of
soil below the surface, and 150 pCi/g, average concentration
at depths greater than 15 cm below the surface. Based on
commission and TDH analysis under the RESRAD computer
modeling program, soil contaminated with uranium at the pro-
posed new levels together with radium-226 at the regulatory
limit (5 pCi/g in the first 15 cm of soil and 15 pCi/g averaged
over 15 cm thick layers of soil more than 15 cm below the sur-
face is expected to result in an annual dose of less than 100
mrem. The commission actively seeks public comment from in-
terested persons on proposed §336.356(a)(5). The commission
may choose to retain or otherwise modify the original standard
of 30 pCi/g for natural uranium in soil if the information it re-
ceives from public comment indicates that the new standard is
inconsistent with the goal of promoting public health and safety
and environmental protection while permitting the maximum use
of radiation sources.
Proposed Subchapter E (relating to Notices, Instructions, and
Reports to Workers and Inspections) corresponds to TRCR Part
22 and contains several proposed changes relating to licensee
reports regarding personnel monitoring. These changes are
being made to be consistent with NRC rules.
Proposed Subchapter F (relating to Licensing of Alternative
Methods of Disposal of Radioactive Material) corresponds to
TRCR Part 41 but has been modified to apply specifically to the
requirements for licensing of disposal of radioactive material on
property owned by the generator of the wastes. The proposed
rules provide for continued licensing of disposal sites that are
authorized on existing licenses and for bringing under licensure
the inactive disposal sites that are not currently licensed.
However, the proposed rules prohibit the authorization of new
onsite disposal facilities or expansion of existing onsite disposal
facilities. This proposed prohibition against licensing of new
or expanded onsite disposal facilities is based on Health and
Safety Code, §401.203, which states that a radioactive waste
disposal license may be issued only to a public entity specifically
authorized by law for radioactive waste disposal. Proposed
Subchapter F also incorporates NRC’s new rules relating to
decommissioning funding or financial assurance and timeliness
of decommissioning. The proposed rules set January 1, 1998,
as the date by which affected licensees under Subchapter
F would have to comply with the decommissioning funding
requirements.
Proposed Subchapter G (relating to Licensing Requirements for
Source Material (Uranium or Thorium) Recovery and Process-
ing Facilities) corresponds to TRCR Part 43 and covers the
licensing requirements for source material recovery and pro-
cessing, and uranium mill tailings or byproduct material dis-
posal. This proposed subchapter incorporates the NRC’s new
requirements for expeditious reclamation of uranium mill tail-
ing impoundments, including reclamation schedules and mile-
stones. This proposed subchapter also incorporates NRC’s
new rules relating to timeliness of decommissioning of licensed
facilities. In addition, the proposed rules clarify the need for
the licensee to submit an updated closure plan at the time of
decommissioning. Proposed Subchapter G also contains new
rules that require that separate uranium recovery projects be li-
censed separately, even when one or more projects are owned
or operated by the same entity. The proposed rules specify
which facilities may be combined on a single license and set
certain requirements for geographical contiguity of those facili-
ties. The proposed rules affect applications for new projects.
Proposed Subchapter H (relating to Licensing Requirements
for Near-Surface Land Disposal of Radioactive Waste) corre-
sponds to TRCR Part 45 and incorporates new requirements re-
lating to a uniform waste manifest system that apply to licensed
low-level radioactive waste disposal sites. These requirements
are based on new NRC rules and must be implemented by
March 1, 1998.
Proposed Subchapter I (relating to Financial Assurance) corre-
sponds to certain sections of TRCR Parts 43 and 45 and con-
tains the general requirements for financial assurance, including
the required wording of each type of acceptable financial assur-
ance instrument for licenses issued under the specific financial
assurance provisions of proposed Subchapters F, G, or H.
Certain procedural revisions have also been incorporated into
the commission’s rules to adapt the radioactive substance rules
to the existing procedural requirements of the commission.
These procedural revisions are described in more detail in the
respective preambles for the affected chapters.
FISCAL NOTE. Stephen Minick, Strategic Planning and Appro-
priations Division, has determined that for the first five-year pe-
riod the sections as proposed are in effect there will be fiscal
implications anticipated as a result of enforcement and adminis-
tration of the sections. The effect on state government will be an
increase in revenues of at least $312,000 in annual license fees.
In addition, revenues will increase as a result of the adoption
of increased application fees. The actual increased revenue to
be produced will depend on the number of applications made
and has not been determined. There are no significant fiscal
implications anticipated for local governments.
PUBLIC BENEFIT. Mr. Minick has also determined that for
the first five years the sections as proposed are in effect the
public benefit anticipated as a result of enforcement of and
compliance with the sections will be clarification of existing
regulations relating to regulation of radioactive substances,
improved consistency between state and federal regulations
and more effective recovery of costs of regulation of radioactive
substances. Compliance with the proposed state regulations
will result in no significant costs to affected persons that would
not otherwise result from compliance with the existing federal
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regulations proposed for incorporation, except for increases in
fees under Subchapter B (relating to Radioactive Substance
Fees) that are required to fully recover the costs of the state
program. Under the proposed rules, fees for applications for
most types of facilities are unchanged. For certain types of
facilities, however, application fees will increase by as much as
$19,000. For commercial disposal facilities, a new application
fee of $64,415 is proposed. Annual license fees for existing
facilities will be amended under these rules, varying from a
decrease of $25,139 per year to an increase of $48,406 per
year. The average increase in annual license fees is $18,370.
There are no direct fiscal implications anticipated for small
businesses.
TAKINGS IMPACT ASSESSMENT. The commission has pre-
pared a Takings Impact Assessment for these rules pursuant
to Texas Government Code Annotated, §2007.043. The follow-
ing is a summary of that Assessment. The specific purpose of
the rules is to incorporate rules previously adopted by reference
from the TDH following the transfer of jurisdiction over source
material recovery and processing and disposal of radioactive
substances to the commission. The proposed rules would also
maintain compatibility of commission rules with the NRC, which
is necessary to preserve the status of Texas as an Agreement
State. The rules will substantially advance this specific pur-
pose by setting standards for protection against radiation, by
adopting regulations for the disposal of radioactive materials,
by clearly outlining the regulated community’s responsibilities,
and by more clearly establishing compatibility with NRC require-
ments. Promulgation and enforcement of these rules could bur-
den private real property that is the subject of the rules.
However, the following exceptions to the application of Texas
Government Code, Chapter 2007 listed in Texas Govern-
ment Code, §2007.003(b) apply to these rules: Section
2007.003(b)(4)–an action that is reasonably taken to fulfill an
obligation mandated by federal law; and §2007.003(b)(13)–an
action that is taken in response to a real and substantial threat
to public health and safety, that is designed to significantly
advance the health and safety purpose, and that does not
impose a greater burden than is necessary to achieve the
health and safety purpose.
ANNOUNCEMENT OF HEARING. A public hearing on this
proposal will be held in Austin on January 16, 1997, at 2:00 p.m.
at the TNRCC offices, TNRCC Building F, Room 2210, 12100
Park 35 Circle, Austin, Texas 78753. Visitor parking is located
in the lots surrounding Buildings A and F, and there is no need
to make reservations or pre-register. Individuals may present
oral statements when called upon in order of registration at the
hearing. Open discussion within the audience will not occur
during the hearings; however, a staff member will be available
to discuss the proposal 30 minutes prior to the hearing and will
answer questions before and after the hearing.
SUBMITTAL OF COMMENTS. Written comments may be
mailed to Bettie Bell, TNRCC Office of Policy and Regulatory
Development, MC 205, P.O. Box 13087, Austin, Texas 78711-
3087, or faxed to (512) 239-4808. All comments should
reference Rule Log Number 95031-336-WS. Comments must
be received by 5:00 p.m., 30 days from the date of publication
of this proposal. For further information, please contact Devane
Clarke at (512) 239-5604 or Kathy Vail at (512) 239-6637.
30 TAC §§336.1–336.8
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Natural Resource Conservation Commission or in the Texas
Register office, Room 245, James Earl Rudder Building, 1019 Brazos
Street, Austin.)
STATUTORY AUTHORITY. These repeals are proposed under
the Texas Radiation Control Act (TRCA), Texas Health and
Safety Code, §§401.011, 401.051, and 401.412, and Texas
Water Code, §5.103, which give the commission the authority to
adopt rules necessary to carry out its responsibilities to regulate
the disposal of radioactive substances and the recovery and
processing of source material.
These repeals implement Texas Health and Safety Code,
Chapter 401.




§336.5. Amended TRCR Part 12 Fee Schedules.
§336.6. TRCR Part 21 Amendments Regarding Waste Management.
§336.7. Adoption by Reference of Memorandum of Understanding.
§336.8. Memorandum of Understanding Between Railroad Commis-
sion of Texas, Texas Department of Health, and Texas Natural Re-
source Conservation Commission Regarding Uranium Surface Min-
ing, Uranium Ore Milling, and Tailings Ponds and Impoundments.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
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Chapter 336. Radioactive Substance Rules
Subchapter A. General Provisions
§§336.1-336.6, 336.11, 336.12
These new sections are proposed under the Texas Radiation
Control Act (TRCA), Texas Health and Safety Code, §§401.011,
401.051, and 401.412, and Texas Water Code, §5.103, which
give the Texas Natural Resource Conservation Commission
authority to adopt rules necessary to carry out its responsibilities
to regulate the disposal of radioactive substances and the
recovery and processing of source material.
These new sections implement Texas Health and Safety Code,
Chapter 401.
§336.1. Scope and General Provisions.
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(a) Except as otherwise specifically provided, the rules in
Chapter 336 of this title (relating to Radioactive Substance Rules)
apply to all persons who engage in source material recovery and
processing or the disposal of radioactive substances, as defined in
this subchapter, and for that purpose receive, possess, use, process,
transfer, or dispose of radioactive substances. However, nothing in
these rules shall apply to any person to the extent that person is subject
to regulation by the United States Nuclear Regulatory Commission
(USNRC) or to radioactive material in the possession of federal
agencies. The rules in this chapter do not apply to the disposal of
radiation machines as defined in this subchapter or electronic devices
which produce non-ionizing radiation.
(b) Regulation by the State of Texas of source material,
byproduct material, and special nuclear material in quantities not
sufficient to form a critical mass is subject to the provisions of
the Agreement between the State of Texas and the USNRC and
to Part 150 of Title 10 Code of Federal Regulations (10 CFR Part
150) (relating to Exemptions and Continued Regulatory Authority in
Agreement States and in Offshore Waters Under Section 274). (A
copy of the Texas agreement, "Articles of Agreement between the
United States Atomic Energy Commission and the State of Texas
for Discontinuance of Certain Commission Regulatory Authority
and Responsibility Within the State Pursuant to Section 274 of
the Atomic Energy Act of 1954, as Amended," may be obtained
from the UIC, Uranium and Radioactive Waste Section, MC 131,
Industrial and Hazardous Waste Division, Texas Natural Resource
Conservation Commission, MC-131, P.O. Box 13087, Austin, Texas
78711-3087.) Under the Agreement and 10 CFR Part 150, the
USNRC retains certain regulatory authorities over source material,
byproduct material, and special nuclear material in the State of Texas.
Persons in the State of Texas are not exempt from the regulatory
requirements of the USNRC with respect to these retained authorities.
(c) No person may receive, possess, use, transfer, or dispose
of radioactive material, which is subject to the rules in this chapter,
in such a manner that the standards for protection against radiation
prescribed in these rules are exceeded.
(d) Each person licensed by the commission under this
subchapter shall confine possession and use of licensed radioactive
material to the locations and purposes authorized in the license.
(e) No person may cause or allow the release of radioactive
material, which is subject to the rules in this chapter, to the
environment in violation of this chapter or of any rule, license,
or order of the Texas Natural Resource Conservation Commission
(commission).
§336.2. Definitions.
The following words and terms when used in this chapter shall have
the following meanings, or as described in 30 TAC Chapter 3 of
this title (relating to Definitions), unless the context clearly indicates
otherwise. Additional definitions used only in a certain subchapter
will be found in that subchapter.
Absorbed dose- The energy imparted by ionizing radiation per unit
mass of irradiated material. The units of absorbed dose are the rad
and the gray (Gy).
Accelerator-produced radioactive material - Any material made
radioactive by exposing it to the radiation from a particle accelerator.
Activity - The rate of disintegration (transformation) or decay of
radioactive material. The units of activity are the curie (Ci) and the
becquerel (Bq).
Adult - An individual 18 or more years of age.
Agreement State - Any state with which the USNRC or the Atomic
Energy Commission has entered into an effective agreement under
the Atomic Energy Act of 1954, §274b, as amended.
Airborne radioactive material - Any radioactive material dispersed in
the air in the form of dusts, fumes, particulates, mists, vapors, or
gases.
Airborne radioactivity area - A room, enclosure, or area in which
airborne radioactive materials, composed wholly or partly of licensed
material, exist in concentrations:
(A) in excess of the derived air concentrations (DACs)
specified in §336.359, Appendix B, Table I, Column 1, of this
title (relating to Annual Limits on Intake (ALI) and Derived Air
Concentrations (DAC) of Radionuclides for Occupational Exposure;
Effluent Concentrations; Concentrations for Release to Sanitary
Sewerage); or
(B) to a degree that an individual present in the area
without respiratory protective equipment could exceed, during the
hours an individual is present in a week, an intake of 0.6% of the
annual limit on intake (ALI) or 12 DAC-hours.
Annual limit on intake (ALI) - The derived limit for the amount
of radioactive material taken into the body of an adult worker by
inhalation or ingestion in a year. ALI is the smaller value of intake of
a given radionuclide in a year by the "reference man" that would result
in a committed effective dose equivalent of 5 rems (0.05 sievert) or a
committed dose equivalent of 50 rems (0.5 sievert) to any individual
organ or tissue. ALI values for intake by ingestion and by inhalation
of selected radionuclides are given in Table I, Columns 1 and 2,
of §336.359, Appendix B, of this title (relating to Annual Limits on
Intake (ALI) and Derived Air Concentrations (DAC) of Radionuclides
for Occupational Exposure; Effluent Concentrations; Concentrations
for Release to Sanitary Sewerage).
As low as is reasonably achievable (ALARA) - Making every
reasonable effort to maintain exposures to radiation as far below
the dose limits in this chapter as is practical, consistent with the
purpose for which the licensed activity is undertaken, taking into
account the state of technology, the economics of improvements in
relation to the state of technology, the economics of improvements in
relation to benefits to the public health and safety, and other societal
and socioeconomic considerations, and in relation to utilization of
ionizing radiation and licensed radioactive materials in the public
interest.
Background radiation- Radiation from cosmic sources; non-
technologically enhanced naturally-occurring radioactive material,
including radon (except as a decay product of source or special
nuclear material) and global fallout as it exists in the environment
from the testing of nuclear explosive devices. "Background radia-
tion" does not include radiation from radioactive materials regulated
by the commission, Texas Department of Health, USNRC, or an
Agreement State.
Becquerel (Bq) - See §336.4 of this title (relating to Units of
Radioactivity).
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Bioassay - The determination of kinds, quantities, or concentrations,
and, in some cases, the locations of radioactive material in the
human body, whether by direct measurement (in vivo counting)
or by analysis and evaluation of materials excreted or removed
from the human body. For purposes of the rules in this chapter,
"radiobioassay" is an equivalent term.
Byproduct material -
(A) A radioactive material, other than special nuclear
material, that is produced in or made radioactive by exposure to
radiation incident to the process of producing or using special nuclear
material; and
(B) The tailings or wastes produced by or resulting from
the extraction or concentration of uranium or thorium from ore pro-
cessed primarily for its source material content, including discrete
surface wastes resulting from uranium solution extraction processes,
and other tailings having similar radiological characteristics. Under-
ground ore bodies depleted by these solution extraction processes do
not constitute "byproduct material" within this definition.
CFR - Code of Federal Regulations.
Class - A classification scheme for inhaled material according to its
rate of clearance from the pulmonary region of the lung. Materials
are classified as D, W, or Y, which applies to a range of clearance
half-times: for Class D (Days) of less than 10 days, for Class W
(Weeks) from 10 to 100 days, and for Class Y (Years) of greater
than 100 days. For purposes of the rules in this chapter, "lung class"
and "inhalation class" are equivalent terms.
Collective dose - The sum of the individual doses received in a given
period of time by a specified population from exposure to a specified
source of radiation.
Committed dose equivalent (H
T,50
) (CDE) - The dose equivalent to
organs or tissues of reference (T) that will be received from an intake
of radioactive material by an individual during the 50-year period
following the intake.
Committed effective dose equivalent (H
E,50
) (CEDE) - The sum of
the products of the weighting factors applicable to each of the body
organs or tissues that are irradiated and the committed dose equivalent
to each of these organs or tissues.
Curie (Ci) - See §336.4 of this title (relating to Units of Radioactivity).
Declared pregnant woman - A woman who has voluntarily informed
her employer, in writing, of her pregnancy and the estimated date of
conception.
Decommission - To remove (as a facility) safely from service and
reduce residual radioactivity to a level that permits release of the
property for unrestricted use and termination of license.
Deep-dose equivalent (H
d
) (which applies to external whole- body
exposure) - The dose equivalent at a tissue depth of 1 centimeter
(1,000 milligrams/square centimeter).
Depleted uranium - The source material uranium in which the isotope
uranium-235 is less than 0.711%, by weight, of the total uranium
present. Depleted uranium does not include special nuclear material.
Derived air concentration (DAC) - The concentration of a given
radionuclide in air which, if breathed by the "reference man" for
a working year of 2,000 hours under conditions of light work
(inhalation rate of 1.2 cubic meters of air/hour), results in an intake
of one ALI. DAC values are given in Table I, Column 3, of
§336.359, Appendix B, of this title (relating to Annual Limits on
Intake (ALI) and Derived Air Concentrations (DAC) of Radionuclides
for Occupational Exposure; Effluent Concentrations; Concentrations
for Release to Sanitary Sewerage).
Derived air concentration-hour (DAC-hour) - The product of the
concentration of radioactive material in air (expressed as a fraction
or multiple of the derived air concentration for each radionuclide)
and the time of exposure to that radionuclide, in hours. A licensee
may take 2,000 DAC-hours to represent one ALI, equivalent to a
committed effective dose equivalent of 5 rems (0.05 sievert).
Dose - A generic term that means absorbed dose, dose equivalent,
effective dose equivalent, committed dose equivalent, committed
effective dose equivalent, total organ dose equivalent, or total
effective dose equivalent. For purposes of the rules in this chapter,
"radiation dose" is an equivalent term.
Dose equivalent (H
T
) - The product of the absorbed dose in tissue,
quality factor, and all other necessary modifying factors at the
location of interest. The units of dose equivalent are the rem and
sievert (Sv).
Dose limits - The permissible upper bounds of radiation doses
established in accordance with the rules in this chapter. For purposes
of the rules in this chapter, "limits" is an equivalent term.
Dosimetry processor - An individual or organization that processes
and evaluates individual monitoring devices in order to determine the
radiation dose delivered to the monitoring devices.
Effective dose equivalent (H
E
) - The sum of the products of the dose
equivalent to each organ or tissue (H
T
) and the weighting factor (w
T
)
applicable to each of the body organs or tissues that are irradiated.
Embryo/fetus - The developing human organism from conception
until the time of birth.
Entrance or access point - Any opening through which an individual
or extremity of an individual could gain access to radiation areas or
to licensed radioactive materials. This includes portals of sufficient
size to permit human access, irrespective of their intended use.
Exposure - Being exposed to ionizing radiation or to radioactive
material.
Exposure rate - The exposure per unit of time.
External dose - That portion of the dose equivalent received from any
source of radiation outside the body.
Extremity - Hand, elbow, arm below the elbow, foot, knee, and leg
below the knee. The arm above the elbow and the leg above the knee
are considered part of the whole body.
Eye dose equivalent - The external dose equivalent to the lens of
the eye at a tissue depth of 0.3 centimeter (300 milligrams/square
centimeter).
General license - An authorization granted by an agency under its
rules which is effective without the filing of an application with
that agency or the issuance of a licensing document to the particular
person.
Generally applicable environmental radiation standards - Standards
issued by the United States Environmental Protection Agency under
the authority of the Atomic Energy Act of 1954, as amended, that
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impose limits on radiation exposures or levels, or concentrations or
quantities of radioactive material, in the general environment outside
the boundaries of locations under the control of persons possessing
or using radioactive material.
Gray (Gy) - See §336.3 of this title (relating to Units of Radiation
Exposure and Dose).
High radiation area - An area, accessible to individuals, in which
radiation levels could result in an individual receiving a dose
equivalent in excess of 0.1 rem (1 millisievert) in 1 hour at 30
centimeters from any source of radiation or from any surface that
the radiation penetrates.
Individual - Any human being.
Individual monitoring - The assessment of:
(A) dose equivalent by the use of individual monitoring
devices; or
(B) committed effective dose equivalent by bioassay or
by determination of the time-weighted air concentrations to which an
individual has been exposed, that is, DAC-hours; or
(C) dose equivalent by the use of survey data. Individual
monitoring devices - Devices designed to be worn by a single individ-
ual for the assessment of dose equivalent. For purposes of the rules in
this chapter, "individual monitoring equipment," "personnel dosime-
ter," and "dosimeter" are equivalent terms. Examples of individual
monitoring devices are film badges, thermoluminescent dosimeters
(TLDs), pocket ionization chambers, and personal ("lapel") air sam-
pling devices.
Inhalation class - See "Class."
Inspection - An official examination and/or observation including, but
not limited to, records, tests, surveys, and monitoring to determine
compliance with the TRCA and rules, orders, and license conditions
of the commission.
Internal dose - That portion of the dose equivalent received from
radioactive material taken into the body.
Land disposal facility- The land, buildings and structures, and
equipment which are intended to be used for the disposal of
radioactive wastes into the subsurface of the land. For purposes of
this chapter, a "geologic repository" as defined in 10 CFR Part 60
(relating to Disposal of High-level Radioactive Wastes in Geologic
Repositories) is not considered a "land disposal facility."
License - See "Specific license."
Licensed material- Radioactive material received, possessed, used,
processed, transferred, or disposed of under a license issued by the
commission.
Licensee - Any person who holds a license issued by the commission
in accordance with the TRCA and the rules in this chapter. For
purposes of the rules in this chapter, "radioactive material licensee"
is an equivalent term. Unless stated otherwise, "licensee" as used in
the rules of this chapter means the holder of a "specific license."
Licensing State - Any state with rules equivalent to the Suggested
State Regulations for Control of Radiation relating to, and having an
effective program for, the regulatory control of NARM and which
has been designated as such by the Conference of Radiation Control
Program Directors, Inc.
Lost or missing licensed radioactive material - Licensed material
whose location is unknown. This definition includes material that
has been shipped but has not reached its planned destination and
whose location cannot be readily traced in the transportation system.
Low-level radioactive waste - See "Radioactive waste."
Lung class - See "Class."
Major amendment -
(A) An amendment to a license issued under Subchapter
F of this chapter (relating to Licensing of Alternative Methods of
Disposal of Radioactive Material) which:
(i) authorizes a transfer of a license to another person;
(ii) authorizes enlargement of the disposal area beyond
that authorized in the existing license or addition of disposal areas;
or
(iii) authorizes a substantive change in the nature of
the wastes to be disposed of or the method of disposal.
(B) An amendment to a license issued under Subchapter
G of this chapter (relating to Licensing Requirements for Source
Material (Uranium or Thorium) Recovery and Processing Facilities)
which:
(i) authorizes a transfer of the license to another
person;
(ii) authorizes enlargement of the licensed site beyond
that authorized in the existing license;
(iii) authorizes a method of disposal of byproduct
material, as defined in §336.2, subparagraph (B), of this title (relating
to Definitions) which is different from that specified in the existing
license or authorizes a change to substantive provisions concerning
an existing disposal method;
(iv) grants an exemption from or an alternative to
any specific technical requirement of Subchapter G of this chapter
(relating to Licensing Requirements for Source Material (Uranium
or Thorium) Recovery and Processing Facilities), §336.627 of this
title (relating to Financial Assurance Requirements), §336.628 of this
title (relating to Long-Term Care and Surveillance Requirements),
or §336.629 of this title (relating to Land Ownership of Tailings or
Waste Disposal Sites);
(v) authorizes disposal of byproduct material from
others or authorizes other commercial activity not proposed in the
application for the initial issuance of the license;
(vi) authorizes alternate concentration limits under
§336.615(e) of this title (relating to Secondary Groundwater Protec-
tion);
(vii) approves a reclamation plan for a tailings or
waste disposal site under §336.622 of this title (relating to Closure
Completion Milestones and Schedule);
(viii) approves a change in the date set in the license
for completion of the final radon barrier or interim milestones under
§336.622 of this title (relating to Closure Completion Milestones and
Schedule); or
(ix) authorizes a portion of a uranium mill tailings
impoundment to accept materials from others for disposal during the
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closure process or after the final radon barrier is complete under
§336.622 of this title (relating to Closure Completion Milestones and
Schedule).
(C) An amendment to a license issued under Subchapter
H of this chapter (relating to Licensing Requirements for Near-
Surface Land Disposal of Radioactive Waste) which:
(i) authorizes a change in the type or concentration
limits of wastes to be received;
(ii) authorizes receipt of wastes from other states not
authorized in the existing license;
(iii) authorizes a change in the operator of the facility;
(iv) authorizes closure and the final closure plan for
the disposal site; or
(v) transfers the license to the custodial agency.
(D) Any other amendment for which the executive direc-
tor has prepared a written environmental analysis or has determined
that an environmental analysis is required.
Member of the public - Any individual except when that individual
is receiving an occupational dose.
Minor - An individual less than 18 years of age.
Minor amendment - Any amendment to a license issued under this
chapter which is not defined as a major amendment in this section
and does not have a significant impact or effect on the human
environment.
Monitoring - The measurement of radiation levels, radioactive
material concentrations, surface area activities, or quantities of
radioactive material and the use of the results of these measurements
to evaluate potential exposures and doses. For purposes of the
rules in this chapter, "radiation monitoring" and "radiation protection
monitoring" are equivalent terms.
Naturally-occurring or accelerator-produced radioactive material
(NARM) - Any naturally-occurring or accelerator-produced radioac-
tive material except source material or special nuclear material.
Naturally-occurring radioactive material (NORM) waste - Solid,
liquid, or gaseous material or combination of materials, excluding
source material, special nuclear material, and byproduct material,
that:
(A) in its natural physical state spontaneously emits ra-
diation;
(B) is discarded or unwanted; and
(C) is not exempt under rules of the Texas Department of
Health adopted under Health and Safety Code, §401.106.
Near-surface disposal facility - A land disposal facility in which
radioactive waste is disposed of in or within the upper 30 meters
of the earth’s surface.
Nonstochastic effect - A health effect, the severity of which varies
with the dose and for which a threshold is believed to exist.
Radiation-induced cataract formation is an example of a nonstochastic
effect. For purposes of the rules in this chapter, "deterministic effect"
is an equivalent term.
Occupational dose - The dose received by an individual in the course
of employment in which the individual’s assigned duties involve
exposure to radiation and/or to radioactive material from licensed
and unlicensed sources of radiation, whether in the possession of
the licensee or other person. Occupational dose does not include
dose received from background radiation, as a patient from medical
practices, from voluntary participation in medical research programs,
or as a member of the public.
Oil and gas naturally-occurring radioactive material (NORM) waste -
Naturally-occurring radioactive material (NORM) waste that consti-
tutes, is contained in, or has contaminated oil and gas waste as that
term is defined in the Texas Natural Resources Code, §91.1011.
Personnel monitoring equipment - See "Individual monitoring de-
vices."
Planned special exposure - An infrequent exposure to radiation,
separate from and in addition to the annual occupational dose limits.
Principal activities - Activities authorized by the license which are
essential to achieving the purpose(s) for which the license is issued
or amended. Storage during which no licensed material is accessed
for use or disposal and activities incidental to decontamination or
decommissioning are not principal activities.
Public dose - The dose received by a member of the public from
exposure to radiation and/or radioactive material released by a
licensee, or to any other source of radiation under the control of
licensee. It does not include occupational dose or doses received
from background radiation, as a patient from medical practices, or
from voluntary participation in medical research programs.
Quality factor (Q) - The modifying factor listed in Table I or II of
§336.3 of this title (relating to Units of Radiation Exposure and Dose)
that is used to derive dose equivalent from absorbed dose.
Quarter (Calendar quarter) - A period of time equal to one-fourth
of the year observed by the licensee (approximately 13 consecutive
weeks), providing that the beginning of the first quarter in a year
coincides with the starting date of the year and that no day is omitted
or duplicated in consecutive quarters.
Rad - See §336.3 of this title (relating to Units of Radiation Exposure
and Dose).
Radiation - Alpha particles, beta particles, gamma rays, x- rays, neu-
trons, high-speed electrons, high-speed protons, and other particles
capable of producing ions. For purposes of the rules in this chapter,
"ionizing radiation" is an equivalent term. Radiation, as used in this
chapter, does not include non-ionizing radiation, such as radio- or
microwaves or visible, infrared, or ultraviolet light.
Radiation and Perpetual Care Fund - A fund established in the
treasury of the State of Texas for the purposes set forth in the TRCA
§401.305.
Radiation area - Any area, accessible to individuals, in which
radiation levels could result in an individual receiving a dose
equivalent in excess of 0.005 rem (0.05 millisievert) in 1 hour at
30 centimeters from the source of radiation or from any surface that
the radiation penetrates.
Radiation machine - Any device capable of producing ionizing
radiation except those devices with radioactive material as the only
source of radiation.
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Radioactive material - A naturally-occurring or artificially-produced
solid, liquid, or gas that emits radiation spontaneously.
Radioactive substance - Includes byproduct material, radioactive ma-
terial, radioactive waste, source material, special nuclear material,
and naturally-occurring radioactive material (NORM) waste, exclud-
ing oil and gas NORM waste.
Radioactive waste - Radioactive material other than byproduct
material as defined in subparagraph (B) of the definition of "byproduct
material" of this section, uranium ore, naturally-occurring radioactive
material (NORM) waste, or oil and gas NORM waste, that is
discarded or unwanted and is not exempt under rules of the Texas
Department of Health adopted under Health and Safety Code,
§401.106, or would require processing before it could have beneficial
reuse. For purposes of the rules in this chapter, radioactive waste also
excludes waste classified as high-level radioactive waste, transuranic
waste, or spent nuclear fuel. For purposes of the rules in this chapter,
radioactive waste means "low-level radioactive waste" as that term
is used in 10 CFR Part 61 (relating to Licensing Requirements for
Land Disposal of Radioactive Waste). For purposes of the rules in
this chapter, "radioactive waste" and "low-level radioactive waste" are
equivalent terms. For purposes of the rules in this chapter, radioactive
waste and low-level radioactive waste include accelerator-produced
radioactive material. For purposes of the rules in this chapter, radium-
226 contained in NORM waste will be regulated as radioactive waste
or low-level radioactive waste.
Radioactivity - The disintegration of unstable atomic nuclei with the
emission of radiation.
Radiobioassay - See "Bioassay."
Reference man - A hypothetical aggregation of human physical and
physiological characteristics determined by international consensus.
These characteristics may be used by researchers and public health
workers to standardize results of experiments and to relate biological
insult to a common base. A description of "reference man" is
contained in the International Commission on Radiological Protection
report, ICRP Publication 23, "Report of the Task Group on Reference
Man."
Rem - See §336.3 of this title (relating to Units of Radiation Exposure
and Dose).
Respiratory protection equipment - An apparatus, such as a respirator,
used to reduce an individual’s intake of airborne radioactive materials.
For purposes of the rules in this chapter, "respiratory protective
device" is an equivalent term.
Restricted area - An area, access to which is limited by the licensee
for the purpose of protecting individuals against undue risks from
exposure to radiation and radioactive materials. Restricted area does
not include areas used as residential quarters, but separate rooms in
a residential building may be set apart as a restricted area.
Roentgen (R) - See §336.3 of this title (relating to Units of Radiation
Exposure and Dose).
Sanitary sewerage - A system of public sewers for carrying off waste
water and refuse, but excluding sewage treatment facilities, septic
tanks, and leach fields owned or operated by the licensee.
Sealed source - Radioactive material that is permanently bonded or
fixed in a capsule or matrix designed to prevent release and dispersal
of the radioactive material under the most severe conditions that are
likely to be encountered in normal use and handling.
Shallow-dose equivalent (Hs) (which applies to the external exposure
of the skin or an extremity)- The dose equivalent at a tissue depth of
0.007 centimeter (7 milligrams/square centimeter) averaged over an
area of 1 square centimeter.
SI - The abbreviation for the International System of Units.
Sievert (Sv)- See §336.3 of this title (relating to Units of Radiation
Exposure and Dose).
Site boundary - That line beyond which the land or property is not
owned, leased, or otherwise controlled by the licensee.
Source material -
(A) Uranium or thorium, or any combination thereof, in
any physical or chemical form; or
(B) Ores that contain, by weight, 0.05% or more of
uranium, thorium, or any combination thereof. Source material does
not include special nuclear material.
Source material recovery - Uranium or thorium recovery as defined
in this section.
Special form radioactive material - Radioactive material which is
either a single solid piece or is contained in a sealed capsule that
can be opened only by destroying the capsule and which has at least
one dimension not less than 5 millimeters and which satisfies the test
requirements of 10 CFR §71.75 (relating to Transportation of License
Material).
Special nuclear material -
(A) Plutonium, uranium-233, uranium enriched in the
isotope 233 or in the isotope 235, and any other material that the
United States Nuclear Regulatory Commission, under the provisions
of the Atomic Energy Act of 1954, §51, as amended, determines to
be special nuclear material, but does not include source material; or
(B) Any material artificially enriched by any of the
foregoing, but does not include source material.
Special nuclear material in quantities not sufficient to form a critical
mass - uranium enriched in the isotope 235 in quantities not exceeding
350 grams of contained uranium-235; uranium-233 in quantities not
exceeding 200 grams; plutonium in quantities not exceeding 200
grams; or any combination of these in accordance with the following
formula: For each kind of special nuclear material, determine the ratio
between the quantity of that special nuclear material and the quantity
specified above for the same kind of special nuclear material. The
sum of such ratios for all of the kinds of special nuclear material
in combination shall not exceed 1. For example, the following
quantities in combination would not exceed the limitation: (175
grams contained U-235/350 grams) + (50 grams U-233/200 grams)
+ (50 grams Pu/200 grams) = 1.
Specific license - A licensing document issued by an agency upon
an application filed under its rules. For purposes of the rules in this
hapter, "radioactive material license" is an equivalent term. Unless
stated otherwise, "license" as used in this chapter means a "specific
license."
State - The State of Texas.
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Stochastic effect - A health effect that occurs randomly and for which
the probability of the effect occurring, rather than its severity, is
assumed to be a linear function of dose without threshold. Hereditary
effects and cancer incidence are examples of stochastic effects. For
purposes of the rules in this chapter, "probabilistic effect" is an
equivalent term.
Survey - An evaluation of the radiological conditions and potential
hazards incident to the production, use, transfer, release, disposal,
and/or presence of radioactive materials or other sources of radiation.
When appropriate, this evaluation includes, but is not limited to,
physical examination of the location of radioactive material and
measurements or calculations of levels of radiation or concentrations
or quantities of radioactive material present.
Termination - As applied to a license, a release by the commission of
the obligations and authorizations of the licensee under the terms of
the license. It does not relieve a person of duties and responsibilities
imposed by law.
Thorium recovery - Any activity that results in the production
of byproduct material as defined in the definition of this section
’’byproduct material’’ subparagraph (B), excluding other tailings
having similar radiological characteristics. As used in this definition,
"thorium recovery" has the same meaning as "thorium milling" in 10
CFR Part 40 (relating to Domestic Licensing of Source Material).
Total effective dose equivalent (TEDE) - The sum of the deep-dose
equivalent for external exposures and the committed effective dose
equivalent for internal exposures.
Total organ dose equivalent (TODE) - The sum of the deep-dose
equivalent and the committed dose equivalent to the organ receiving
the highest dose as described in §336.346(a)(6) of this title (relating
to Records of Individual Monitoring Results).
Type A quantity (for packaging) - A quantity of radioactive material,
the aggregate radioactivity of which does not exceed A1 for special
form radioactive material or A2 for normal form radioactive material,
where A1 and A2 are given in or may be determined by procedures
in Appendix A to 10 CFR Part 71 (relating to Packaging and
Transportation of Radioactive Material).
Type B quantity (for packaging) - A quantity of radioactive material
greater than a Type A quantity.
Unrefined and unprocessed ore - Ore in its natural form before any
processing, such as grinding, roasting, beneficiating, or refining.
Unrestricted area - Any area that is not a restricted area.
Uranium recovery - Any activity that results in the production
of byproduct material as defined in the definition of this section
“byproduct material” subparagraph (B), excluding other tailings
having similar radiological characteristics. As used in this definition,
"uranium recovery" has the same meaning as "uranium milling" in
10 CFR Part 40 (relating to Domestic Licensing of Source Material).
Very high radiation area - An area, accessible to individuals, in which
radiation levels could result in an individual receiving an absorbed
dose in excess of 500 rads (5 grays) in 1 hour at 1 meter from a
source of radiation or from any surface that the radiation penetrates.
(At very high doses received at high dose rates, units of absorbed dose
(rad and gray) are appropriate, rather than units of dose equivalent
(rem and sievert).)
Violation - An infringement of any provision of the TRCA or of any
rule, order, or license condition of the commission issued under the
TRCA or this chapter.
Week - Seven consecutive days starting on Sunday.
Weighting factor (w T) for an organ or tissue (T) - The proportion of
the risk of stochastic effects resulting from irradiation of that organ
or tissue to the total risk of stochastic effects when the whole body
is irradiated uniformly. For calculating the effective dose equivalent,
the values of wT are:
Figure 1: 30 TAC §336.2
Whole body - For purposes of external exposure, head, trunk
including male gonads, arms above the elbow, or legs above the
knee.
Worker - An individual engaged in activities under a license issued
by the commission and controlled by a licensee, but does not include
the licensee.
Working level (WL) - Any combination of short-lived radon daugh-
ters in 1 liter of air that will result in the ultimate emission of 1.3
x 105 million electron volts (MeV) of potential alpha particle en-
ergy. The short-lived radon daughters are: for radon-222: polonium-
218, lead-214, bismuth-214, and polonium-214; and for radon-220:
polonium-216, lead-212, bismuth-212, and polonium-212.
Working level month (WLM) - An exposure to 1 working level for
170 hours (2,000 working hours per year divided by 12 months per
year is approximately equal to 170 hours per month).
Year - The period of time beginning in January used to determine
compliance with the provisions of the rules in this chapter. The
licensee may change the starting date of the year used to determine
compliance by the licensee provided that the change is made at the
beginning of the year and that no day is omitted or duplicated in
consecutive years.
§336.3. Units of Radiation Exposure and Dose.
(a) As used in the rules in this chapter, the SI unit of exposure
is the coulomb/kilogram (C/kg) of air. The special unit of exposure
is the roentgen. One roentgen equals 2.58 x 10-4 coulomb/kilogram
of air.
(b) As used in the rules in this chapter, the units of radiation
dose are as follows:
(1) Rad is the special unit of absorbed dose. One rad is
equal to an absorbed dose of 100 ergs/gram or 0.01 joule/kilogram
(0.01 gray).
(2) Gray (Gy) is the SI unit of absorbed dose. One gray
is equal to an absorbed dose of 1 joule/kilogram (100 rads).
(3) Rem is the special unit of any of the quantities
expressed as dose equivalent. The dose equivalent in rem is equal
to the absorbed dose in rad multiplied by the quality factor (1 rem =
0.01 sievert).
(4) Sievert (Sv) is the SI unit of any of the quantities
expressed as dose equivalent. The dose equivalent in sievert is equal
to the absorbed dose in gray multiplied by the quality factor (1 sievert
= 100 rems).
(c) As used in the rules in this chapter, the quality factors for
converting absorbed dose to dose equivalent are shown in Table I.
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Figure 1: 30 TAC §336.3(c)
(d) If it is more convenient to measure the neutron fluence
rate than to determine the neutron dose equivalent rate in rem/hour
or sievert/hour, as provided in subsection (c) of this section, 1 rem
(0.01 sievert) of neutron radiation of unknown energies may, for
purposes of the rules in this chapter, be assumed to result from a
total fluence of 25 million neutrons/square centimeter incident upon
the body. If sufficient information exists to estimate the approximate
energy distribution of the neutrons, the licensee may use the fluence
rate per unit dose equivalent or the appropriate Q value from Table
II to convert a measured tissue dose in rad (gray) to dose equivalent
in rem (sievert).
Figure 2: 30 TAC §336.3(d)
§336.4. Units of Radioactivity.
For purposes of the rules in this chapter, activity is expressed in the
special unit of curie (Ci) or in the SI unit of becquerel (Bq), or its
multiples, or disintegrations (transformations) per unit of time, as
follows:
(1) One curie (Ci) = 3.7 x 1010 disintegrations or transfor-
mations/second (dps or tps) = 3.7 x 1010 becquerel (Bq) = 2.22 x 1012
disintegrations or transformations/minute (dpm or tpm). Commonly
used submultiples of the curie are as follows. One millicurie (mCi)
= 1 x 10-3 Ci = 3.7 x 107 dps. One microcurie (microCi) = 1 x 10-6
Ci = 3.7 x 104 dps. One nanocurie (nCi) = 1 x 10-9 Ci = 3.7 x 10
dps. One picocurie (pCi) = 1 x 10-12M Ci = 3.7 x 10-2 dps.
(2) One becquerel (Bq) = 1 disintegration or transforma-
tion/second (dps or tps).
§336.5. Exemptions.
(a) General provision. The commission may, upon applica-
tion therefor or upon its own initiative, grant those exemptions or
exceptions from the requirements of the rules in this chapter as it
determines are authorized by law and will not result in undue risk to
public health and safety or property or the environment.
(b) Carriers. Common and contract carriers, freight for-
warders, and warehousemen are exempt from commission rules in
this chapter to the extent that they transport or store radioactive ma-
terials in the regular course of carriage for another person or storage
incident thereto. Private carriers are exempt from commission rules
in this chapter to the extent that they transport radioactive materi-
als. Common and contract carriers, freight forwarders, warehouse-
men, and private carriers are subject to applicable rules of the United
States Department of Transportation, the United States Postal Ser-
vice or, for intrastate transportation, the Texas Department of Health.
Packaging and transportation of radioactive material are also subject
to applicable rules of the United States Nuclear Regulatory Commis-
sion (10 CFR Part 71, Packaging and Transportation of Radioactive
Material).
(c) United States Department of Energy contractors and
United States Nuclear Regulatory Commission contractors. Any
United States Department of Energy contractor or subcontractor or
any United States Nuclear Regulatory Commission contractor or
subcontractor of the following categories operating within the State
is exempt from the rules in this chapter, with the exception of any
applicable fee set forth in Subchapter B of this chapter (relating to
Radioactive Substance Fees), to the extent that such contractor or
subcontractor under his contract receives, possesses, uses, transfers,
or acquires sources of radiation:
(1) prime contractors performing work for the United
States Department of Energy at a United States government-owned
or controlled site, including the transportation of radioactive material
to or from the site and the performance of contract services during
temporary interruptions of transportation;
(2) prime contractors of the United States Department of
Energy performing research in or development, manufacture, storage,
testing, or transportation of atomic weapons or components thereof;
(3) prime contractors of the United States Department of
Energy using or operating nuclear reactors or other nuclear devices
in a United States government-owned vehicle or vessel; and
(4) any other prime contractor or subcontractor of the
United States Department of Energy or the United States Nuclear
Regulatory Commission when the State and the United States Nuclear
Regulatory Commission jointly determine that:
(A) the exemption of the prime contractor or subcon-
tractor is authorized by law; and
(B) under the terms of the contract or subcontract,
there is adequate assurance that the work thereunder can be accom-
plished without undue risk to the public health and safety or the
environment.
§336.6. Additional Requirements.
The commission may, by rule, order, or condition of license, impose
upon any licensee such requirements in addition to those established
in the rules in this chapter as it deems appropriate or necessary under
the TRCA to minimize danger to public health and safety or property
or the environment.
§336.11. Appendix A. Memorandum of Understanding Between the
Texas Department of Health and the Texas Natural Resource Conser-
vation Commission Regarding Radiation Control Functions.
(a) Purpose. The purpose of this Memorandum of Under-
standing (MOU) is to implement and coordinate the responsibilities
and define the respective duties of the agencies in the regulation of
sources of radiation in accordance with Texas Health and Safety Code
(code), §401.414 and §402.1512, to provide a consistent approach to
avoid duplication, and to delineate areas of separate jurisdiction.
(b) Jurisdiction.
(1) In accordance with the code, §401.412, the Texas
Natural Resource Conservation Commission (TNRCC) has primary
jurisdiction to regulate and issue licenses for the disposal of ra-
dioactive substances, except for naturally occurring radioactive ma-
terial (NORM) originating from oil and gas production and explo-
ration activities, defined as "oil and gas NORM waste" in the code,
§401.003(27). For purposes of this MOU, disposal means isolation or
removal of radioactive substances from mankind’s environment with-
out intent to retrieve those radioactive substances later. The term
does not include emissions and discharges in accordance with 25
TAC §289.202 (relating to Standards for Protection Against Radia-
tion) of the Texas Department of Health (TDH). "Radioactive sub-
stance" includes by-product material, radioactive material, radioactive
waste, source material, sources of radiation, and special nuclear ma-
terial as are defined by the code, §401.003. In accordance with the
code, §401.412, the TNRCC also has primary jurisdiction to regu-
late and issue licenses for source material recovery and processing,
including the disposal of by-product material, as defined in the code,
§401.003(3)(B).
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(2) The TDH has jurisdiction to regulate and license the
possession, receipt, use, handling, transfer, transport, and storage of
all radioactive material, excluding the recovery and processing of
source material, processing of by-product material as defined in the
code, §401.003(3)(B), and the disposal of radioactive substances. The
TDH has sole jurisdiction to regulate and register or license the use
or service of electronic products as defined in the code, §401.003(9).
The code, §401.106, gives the TDH the authority, through rulemaking
by the Texas Board of Health, to exempt a source of radiation or a
kind of use or user from licensing or registration requirements.
(3) The receipt, storage, and/or processing of radioactive
substances received by a TNRCC licensee at a radioactive substance
disposal facility for the explicit purpose of disposal at that facility
shall be regulated by the TNRCC. All other uses of radioactive
material (e.g., well logging, industrial radiography, gauging devices,
etc.) at a TNRCC-licensed radioactive substance disposal facility
shall be regulated by the TDH.
(4) Processing of radioactive substances at a TNRCC-
licensed radioactive substance disposal facility by persons other than
the TNRCC licensee shall be authorized only by the TDH under a
license or under reciprocal recognition of an out-of-state license and
shall be in accordance with the jurisdiction of the TDH.
(5) The receipt, storage, and processing of radioactive
material at TDH-licensed facilities whose primary activity is not
disposal of radioactive substances but which are also licensed by
the TNRCC for disposal of radioactive substances shall be regulated
by the TDH.
(c) Relationship with the United States Nuclear Regulatory
Commission (NRC) and the Texas Radiation Advisory Board (TRAB)
regarding rulemaking. The TNRCC and the TDH agree to work
together to ensure that complete regulation is maintained for sources,
uses, and users of radiation. As appropriate, the TDH and the
TNRCC agree to coordinate rulemaking activities between the two
agencies and the TRAB to ensure consistency of regulation. Each
agency agrees to coordinate rulemaking activities which pertain to
the requirements of the Agreement between the State of Texas and
the NRC, as amended, and to ensure the compatibility of rules and
guidelines with federal regulatory programs. Each agency agrees
to coordinate on providing information on any proposed legislation
relating to the regulation of radioactive substances.
(d) Emergency preparedness.
(1) The State of Texas is required by federal laws and
regulations to have trained personnel always available for emergency
response training, drills, exercises, and actual emergency response at
fixed nuclear facilities. The code, §401.066, requires the TDH to
implement these activities.
(2) The TDH and the TNRCC will coordinate personnel
availability for emergency planning and response activities. Each
agency is authorized to collect an annual fee from the operators
of fixed nuclear facilities in the state for expenses arising from
emergency response activities, including training.
(3) The TDH will inform the TNRCC in a timely manner
of all required exercises, drills and training. The TNRCC will
ensure that all technical personnel who work in the radiation program
attend the emergency response training coordinated by the TDH.
The TNRCC shall notify the TDH of changes in the employment
status of all the appropriate radiation personnel. In the event of an
emergency, the appropriate TDH and TNRCC radiation staff will be
available for emergency response under the direction of the TDH staff
and in accordance with Annex D of the State of Texas Emergency
Management Plan.
(e) Management of radioactive wastewaters.
(1) The TNRCC is the state agency having the jurisdic-
tion in accordance with the Texas Water Code, Chapter 26, for the
discharge of any waste or wastewaters, including radioactive wastew-
aters, into or adjacent to waters in the state, except for those wastes
regulated by the Railroad Commission of Texas. No discharge is
allowed unless authorized by the TNRCC or by another state agency
having jurisdiction over the activity. The TNRCC has responsibility
for issuance of permits and for enforcement of the terms and con-
ditions of permits, rules, and/or orders which concern the treatment
and discharge of radioactive wastewaters.
(2) The TNRCC shall consult with the TDH with regard
to regulation and management of radioactive wastewaters and may
not adopt any rules or engage in any management activities that are
in conflict with state or federal laws and rules relating to regulation of
radioactive wastewaters. The TNRCC shall notify the TDH, Bureau
of Radiation Control, when an application is received for a treatment
and/or disposal permit for radioactive wastewaters. The TNRCC
shall provide the TDH with a copy of the wastewater treatment
and/or disposal permit application during the technical review. The
TDH shall provide the TNRCC with the appropriate permit limits for
the radioactive component of wastewater discharges and cumulative
limits for disposal sites, if land application is contemplated by the
application. No separate license from the TDH shall be required to
authorize that discharge. The TDH may provide the TNRCC with
other suggestions related to management of radioactive wastewaters.
(3) TDH licenses regarding facilities requiring a wastewa-
ter permit shall contain a provision that licensees must comply with
the TNRCC permit requirements. TNRCC permits governing facil-
ities requiring a radioactive materials license from the TDH shall
contain a provision that permittees must comply with TDH license
requirements.
(f) Financial security instruments. The TNRCC will review
and evaluate the financial security instruments for radioactive sub-
stance disposal sites and uranium recovery facilities in accordance
with its jurisdiction. The TDH will review and evaluate the financial
security instruments for licenses in accordance with its jurisdiction.
The radiation and perpetual care fund will be available for use by
both agencies for receipt of financial security as appropriate.
(g) Low-level waste health surveillance survey. In accor-
dance with code, §402.058, the TDH and the TNRCC agree to coor-
dinate efforts, in conjunction with the Texas Low-Level Radioactive
Waste Disposal Authority and the local public health officials, in the
development of a health surveillance survey for the population in the
vicinity of a radioactive waste disposal site.
(h) Dosimetry program and meter calibration. The TDH may
provide personnel monitoring services, thermoluminescent dosime-
ters for environmental monitoring, and radiation survey instrument
calibration for TNRCC personnel in the radiation program in accor-
dance with an approved contract for those services. The TDH and
the TNRCC may renegotiate this contract each biennium.
(i) Mutual assistance. Each agency may request from the
other agency short-term assistance of personnel or resources when
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there is need for such assistance, such as for performing close-out
surveys, training, environmental monitoring, technical reviews, and
technical support at contested hearings. Each agency will provide the
requested assistance to the extent possible without disrupting its own
required activities.
(j) Maintenance of files on known disposal sites and contam-
inated facilities. The TDH agrees to assist the TNRCC in maintaining
files on known locations in the State at which radioactive material
has been disposed of and at which soil and facilities are contaminated
and in maintaining information on inspection reports related to these
locations. Each agency agrees to maintain files of sites and facilities
regulated in accordance with its respective jurisdictions.
(k) Relationship with other memoranda of understanding.
This MOU supersedes those found at 25 TAC §289.123 (relating
to Licensing of Uranium Recovery Facilities), 25 TAC §289.125
(relating to Licensing Requirements for Near-Surface Land Disposal
of Radioactive Waste), and §305.521(2) of this title (relating to
Adoption of Memoranda of Understanding by Reference).
(l) Radioactive substances exempted or released for unre-
stricted use. Once a source of radiation is exempted from regulation
by the Texas Board of Health in accordance with code, §401.106 or
meets release criteria for unrestricted use in accordance with the pro-
visions of the Texas Regulations for Control of Radiation, its disposal
is not subject to further regulation as a radioactive substance by the
TNRCC.
(m) Miscellaneous.
(1) The TNRCC and the TDH agree to revise their
respective rules and procedures as needed to implement this MOU.
(2) Agency representatives shall meet as needed to discuss
possible changes in this MOU and to encourage increased communi-
cation between the agencies.
(3) Nothing in this MOU shall be construed to reduce the
statutory jurisdiction of either agency.
(4) If any provision of this MOU is held to be invalid,
the remaining provisions shall not be affected thereby.
(n) Effective date. This amended MOU will take effect when
signed by both agencies and remain in effect until rescinded by formal
action of either agency.
§336.12. Appendix B. Memorandum of Understanding between Rail-
road Commission of Texas, Texas Department of Health, and Texas
Natural Resource Conservation Commission Regarding Uranium Sur-
face Mining, Uranium Ore Milling, and Tailings Ponds and Impound-
ments.
Now therefore, the Railroad Commission of Texas (RCT), the Texas
Department of Health (TDH), and the Texas Natural Resource
Conservation Commission (TNRCC) hereby agree to the following:
(1) Uranium surface mining.
(A) The RCT shall have responsibility for permitting
and enforcement activities, including reclamation, for all uranium
surface mining facilities. The regulation of uranium exploration and
surface mining activities by the RCT shall cover non-radiological
aspects of all exploration activity and open pit mining and shall be
enforced through its adopted rules. The RCT shall ensure that the
proposed activities meet the RCT standards; determine the adequacy
of pre-operational information provided by the applicant; assess the
degree of environmental impact that would result from the proposed
activity; issue permits and permit revisions and renewals; enforce all
the RCT permit conditions and standards, including the maintenance
of financial assurance for activities for which the RCT is directly
responsible.
(B) The RCT and the TDH shall be jointly responsi-
ble, from both radiological and non-radiological considerations, for
regulation of releases and disposal of mine effluents, mine drainages,
and other wastes resulting from uranium surface mining. Regulation
relating to all surface discharges of effluents or other liquid or solid
treams from the mining areas shall be determined in cooperation
with TNRCC. The RCT shall have the primary responsibility for reg-
ulation of reclamation and revegetation activities and for subsequent
release of the land affected by mining. The TDH will perform con-
firmatory radiological surveys of the reclaimed areas and advise the
RCT of its findings.
(2) Uranium ore milling.
(A) The TNRCC shall have responsibility for licens-
ing and enforcement activities for the ore milling process plant facil-
ities starting from the raw ore receipt and storage to the packing for
transportation of the uranium oxide concentrate. The TNRCC shall
ensure the proposed activities meet TNRCC standards; determine the
adequacy of radiological and non-radiological pre-operational infor-
mation provided, and assess the impact of proposed activities on
public health and safety and the environment; review the applicant’s
design, construction, operation, monitoring, recordkeeping, reporting,
maintenance, closure, and post-closure activities, including decom-
missioning and reclamation, to ensure that they meet TNRCC stan-
dards; address environmental impacts resulting from the proposed
activities in a TNRCC-prepared environmental assessment; and issue
licenses and enforce all TNRCC license conditions and standards,
including determination and maintenance of financial assurance for
activities for which the TNRCC is directly responsible.
(B) The TNRCC shall review decommissioning and
reclamation plans for ore milling and processing facilities. The
TNRCC will also approve releases and disposal of all effluents and
wastes on the land surface.
(3) Tailings ponds and impoundments.
(A) The TNRCC shall have responsibility for licens-
ing and enforcement activities for uranium mill tailings ponds and
other impoundments. The TNRCC and RCT shall each share with
the other agency submitted technical information and keep the other
agency informed of its key decisions to assure that the state’s best
technical expertise is employed for oversight. This cooperation shall
cover activities such as ponds and impoundments (to assure that
they meet with applicable construction or closure standards); pre-
operational site information; applicant’s proposed design, construc-
tion, operation, monitoring, recordkeeping, reporting, maintenance,
decommissioning, reclamation, and post-closure activities; environ-
mental monitoring data; and financial assurance requirements.
(B) The TNRCC, in accordance with its authority,
shall have exclusive responsibility for post-reclamation long-term
surveillance, including environmental monitoring of tailings ponds
and other impoundments from the effective date of this MOU.
(C) The TNRCC shall be responsible for the evalu-
ation and regulation of radiological and non-radiological impacts of
the operation of tailings ponds and other impoundments that may lead
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to tailings accumulation and discharges or releases to the surface or
subsurface; address the environmental impacts resulting from the op-
eration; issue licenses and enforce all TNRCC license conditions and
standards, including determination and maintenance of financial as-
surance under the Radiation and Perpetual Care Fund; coordinate the
transfer of reclaimed land to the State of Texas and assume responsi-
bility for long-term surveillance at the site, or coordinate transfer to
the federal government. The TNRCC activities, as provided herein,
shall be carried out under the authority and conditions granted by its
own rules and the United States Nuclear Regulatory Commission and
the applicable standards set forth by the United States Environmen-
tal Protection Agency. In the foregoing activities, the TNRCC shall
share with the RCT all technical and financial assurance information
and keep the RCT informed of all significant decision recommenda-
tions prior to their being made to assure that the RCT’s permitting
requirements are met.
(4) The RCT shall forward one copy of each application
for uranium surface mining to the TDH and the TNRCC. Information
bearing on the technical merit of an application, or other substantive
issues received by any agency, will be forwarded to the other
agencies.
(5) The RCT and the TNRCC may coordinate inspections,
sampling programs, and enforcement actions. TNRCC will be solely
responsible for conducting inspections, sampling programs, and
enforcement actions at mill sites, tailings ponds and impoundments.
(6) In the event that a public hearing is requested or is
required, the hearing shall be called and conducted by the agency
having jurisdiction over the issues that have compelled the public
hearing and may be attended by legal and technical staff of the other
agencies.
(7) The technical staffs of the RCT and the TNRCC will
cooperate so that their highest level of technical expertise will be
available to assess environmental impacts, attend public hearings,
and enforce the respective agency’s mandates.
(8) The RCT, TDH, and the TNRCC agree to review and
revise their respective rules and procedures as needed to implement
this Memorandum of Understanding.
(9) Agency representatives shall meet, as needed, but no
less than annually, to discuss possible changes in this Memorandum
of Understanding and to encourage increased communications be-
tween the agencies.
(10) Nothing in this Memorandum of Understanding shall
be construed to reduce the statutory jurisdiction of these agencies.
(11) If any provision of this Memorandum of Understand-
ing is held to be invalid, the remaining provisions shall not be affected
thereby.
(12) This Memorandum of Understanding will take effect
when signed by all three agencies and remain in effect until rescinded
by formal action of any one of these agencies.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
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Subchapter B. Radioactive Substance Fees
30 TAC §§336.101-336.113
These new sections are proposed under the Texas Radiation
Control Act (TRCA), Texas Health and Safety Code, §§401.011,
401.051, and 401.412, and Texas Water Code, §5.103, which
give the Texas Natural Resource Conservation Commission
authority to adopt rules necessary to carry out its responsibilities
to regulate the disposal of radioactive substances and the
recovery and processing of source material and to set and
collect appropriate fees to recover its costs to carry out these
responsibilities and for emergency response activities at fixed
nuclear facilities.
These new sections implement Texas Health and Safety Code,
Chapter 401.
§336.101. Purpose and Scope.
(a) This subchapter establishes fees for licensing, emergency
response activities including training, and other regulatory services
and provides for their payment.
(b) Except as otherwise specifically provided, this subchapter
applies to any person who is:
(1) an applicant for or holder of a radioactive material
license issued under Subchapter F of this chapter (relating to Li-
censing of Alternative Methods of Disposal of Radioactive Material),
Subchapter G of this chapter (relating to Licensing Requirements
for Source Material (Uranium or Thorium) Recovery and Processing
Facilities), or Subchapter H of this chapter (relating to Licensing Re-
quirements for Near-Surface Land Disposal of Radioactive Waste);
or
(2) the holder of a fixed nuclear facility construction
permit or operating license issued by the United States Nuclear
Regulatory Commission under 10 CFR Part 50 (relating to Domestic
Licensing of Production and Utilization Facilities); or
(3) the operator of any other fixed nuclear facility.
§336.102. Definitions.
Terms used in this subchapter are defined in §336.2 of this title
(relating to Definitions). Additional terms used in this subchapter
have the following definitions:
Emergency response-The application of those capabilities necessary
for the protection of the public and the environment from the effects
of an accidental or uncontrolled release of radioactive materials,
including the equipping, training, and periodic retraining of response
personnel.
Fixed nuclear facility-
(A) Any nuclear reactor(s) at a single site;
(B) Any facility designed or used for the assembly or
disassembly of nuclear weapons; or
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(C) Any other facility using special nuclear material
for which emergency response activities, including training, are
conducted to protect the public health and safety or the environment.
Post-closure-The period of time following completion of closure
of a uranium mill tailings impoundment or byproduct material
disposal site by a licensee under Subchapter G of this chapter
(relating to Licensing Requirements for Source Material (Uranium
or Thorium) Recovery and Processing Facilities) and before transfer
of land ownership to the State or the United States government and
termination of the license.
§336.103. Schedule of Fees for Subchapter H Licenses.
(a) An application for a radioactive waste disposal site
license under Subchapter H of this chapter (relating to Licensing
Requirements for Near-Surface Land Disposal of Radioactive Waste)
shall be accompanied by an application fee of $415,000. The
application fee covers the cost of processing of the application. The
applicant may pay the application fee in two equal installments. The
first payment shall be made upon submission of the application, and
the balance shall be paid no more than 12 months later.
(b) An applicant shall submit an annual fee for the actual
costs incurred by the commission for hearings associated with an
application for a radioactive waste disposal site under Subchapter H
of this chapter. The executive director shall send an invoice for the
amount of the costs incurred during the period September 1 through
August 31 of each year. Payment shall be made within 30 days
following the date of the invoice.
(c) A holder of a license for a radioactive waste disposal site
issued under Subchapter H of this chapter shall submit an annual
license fee for the services received. This fee shall recover for
the State the actual expenses arising from the regulatory activities
associated with the license. This fee shall include reimbursement for
the salary and other expenses of a resident inspector as provided by
§336.743 of this title (relating to Resident Inspector). The executive
director shall send an invoice for the amount of the costs incurred
during the period September 1 through August 31 of each year.
Payment shall be made within 30 days following the date of the
invoice.
§336.104. Schedule of Fees for Subchapter G Licenses.
(a) Application fees. Each application for a license under
Subchapter G of this chapter (relating to Licensing Requirements
for Source Material (Uranium or Thorium) Recovery and Processing
Facilities) shall be accompanied by an application fee, as follows:
(1) conventional uranium mill with tailings disposal facil-
ity: $306,780;
(2) in situ uranium mining and processing facility:
$180,500;
(3) heap leach facility: $183,450;
(4) facility only for disposal of byproduct material, as de-
fined in §336.2, subparagraph (B), of this title (relating to Defini-
tions): $227,335; or
(5) disposal facility for NORM waste, excluding oil and
gas NORM waste: $227,335.
(b) Annual license fees. An annual fee of $54,846 shall
be paid for each license issued under Subchapter G of this chapter
including:
(1) conventional uranium mill with tailings disposal facil-
ity, in post-closure;
(2) conventional uranium mill with tailings disposal facil-
ity, during reclamation;
(3) in situ uranium mining and processing facility, oper-
ational;
(4) in situ uranium mining and processing facility, during
reclamation; and
(5) facility only for disposal of byproduct material, oper-
ational.
(c) Adjustments to annual license fees. A licensee that is
authorized under Subchapter G of this chapter to conduct disposal
(including processing, if applicable) of byproduct material, as defined
in §336.2, subparagraph (B), of this title (relating to Definitions), from
others shall pay an additional annual fee of $23,000, along with the
fee specified in subsection (b) of this section, except for facilities
licensed for disposal only.
(d) Fees for certain amendment requests.
(1) An application for amendment of a license issued
under Subchapter G of this chapter shall be accompanied by
an amendment application fee as set forth in this subsection for
amendment requests involving:
(A) addition of an in situ mining well field or
expansion of an existing well field: $25,765;
(B) addition of waste fluid disposal by irrigation or
surface discharge: $6,175;
(C) addition of a satellite recovery system (e.g.,
lixiviant-stripping ion-exchange unit): $64,415;
(D) addition of a non-vacuum dryer (i.e., a dryer
operating at or above atmospheric pressure): $45,630; or
(E) addition of disposal (including processing, if
applicable) of byproduct material, as defined in §336.2, subparagraph
(B), of this title (relating to Definitions) from others: $64,415.
(2) For a facility listed in paragraph (1) of this subsection
to be added to a license by means of a license amendment, the facility
shall conform to the requirements of §336.606(b) of this title (relating
to Issuance of License). If a proposed facility does not conform to the
requirements of §336.606(b) of this title, an application for a separate
license may be required.
(e) Fees for certain other requests. The fee for a request for
release for unrestricted use of a subsite or a portion of a licensed area
and a request for agency confirmation of work performed for those
areas, shall be the actual costs of confirmatory work performed where
the work is to be contracted out to a third party.
§336.105. Schedule of Fees for Subchapter F Licenses.
(a) Application fee. Each application for a license under
Subchapter F of this chapter (relating to Licensing of Alternative
Methods of Disposal of Radioactive Material) shall be accompanied
by an application fee as follows:
(1) facility at which active disposal operations have
ceased: $10,000; or
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(2) proposed facility with active disposal operations:
$20,000.
(b) Annual license fees. An annual license fee shall be paid
for each license issued under Subchapter F of this chapter. The
amount of each annual fee shall be as follows:
(1) licensed facility at which active disposal operations
have ceased: $8,400; or
(2) licensed facility with active disposal operations:
$28,900.
(c) Fees for certain amendment requests. An application
for amendment of a license issued under Subchapter F of this
chapter shall be accompanied by an application fee as set forth in
this subsection if the amendment involves expansion of previously
authorized disposal facilities or addition of disposal facilities. The
amount of the amendment application fee shall be $10,000.
§336.106. Annual Fees for Emergency Response Activities, Includ-
ing Training.
Each holder of a fixed nuclear facility construction permit or operating
license issued by the United States Nuclear Regulatory Commission
or an operator of any other fixed nuclear facility shall submit an
annual fee for the services received. This fee shall recover for the
State the actual expenses arising from emergency response activities,
including training. Costs of activities benefiting more than one
facility shall be prorated. The executive director shall send an invoice
after completion of emergency response activities held before August
31 of each year. Payment shall be made within 30 days following
the date of the invoice.
§336.107. Annual License Fee Due Date and Period Covered.
(a) Payment for annual fees set forth in §336.104(b) and
(c) of this title (relating to Schedule of Fees for Subchapter G
Licenses) and §336.105(b) of this title (relating to Schedule of Fees
for Subchapter F Licenses) shall be due in full each year on or before
the last day of the expiration month of the license. As an example,
if the license expires on May 31, 1999, annual fees are due on or
before May 31 of each year.
(b) The period covered by each annual fee set forth in
§336.104(b) and (c) of this title and §336.105(b) of this title shall
be the 12 months preceding the fee payment due date.
§336.108. Proration of Annual Fee Adjustments.
If issuance of a license amendment results in an adjustment to the
annual license fee under §336.104(c) of this title (relating to Sched-
ule of Fees for Subchapter G Licenses), the additional fee amount
specified in §336.104(c) of this title shall be prorated based on the
number of months the amendment is effective out of the 12-month
period covered by the annual fee, including the month the amend-
ment is issued. As an example, if a license amendment resulting in
adjustment of an annual fee is issued on April 10 and the next annual
fee is due on or before September 30, then 6/12 of the additional fee
amount specified in §336.104(c) of this title shall be paid, along with
the full amount of the applicable annual fee.
§336.109. Fees after Request for Termination of License.
(a) If a licensee requests termination of a license, the amount
of the annual fee due on the next fee payment due date may
be prorated based on the number of months completed through
the month of the termination request out of the 12-month period
covered by the annual fee. As an example, if a licensee requests
termination of a license on August 20 and the next annual fee is
due on or before November 30, the annual fee for that year may
be prorated as 9/12 of the applicable fee amount. After the next
annual fee due date, the annual fee may be waived pending the final
determination on the termination request. The annual fee may be
prorated or waived as provided in this subsection if the executive
director has reasonable basis to find, from information provided by
the licensee, that the licensee has satisfied the applicable requirements
for decommissioning and closure. If the executive director has
insufficient information or finds that the licensee has not satisfied
the requirements for decommissioning and closure, the annual fee
shall not be prorated or waived and shall be the full amount.
(b) If an annual fee has been prorated or waived under
subsection (a) of this section and the executive director later
determines, before making the final determination on the request for
termination, that the licensee has not met the decommissioning and
closure requirements, then any amount of annual fees not paid due
to proration or waiving shall be payable immediately upon notice to
the licensee.
(c) The commission may not terminate a license for which
the licensee has not paid any outstanding fees prescribed by this
subchapter until the fees are paid.
§336.110. Nonrefundable Fees.
(a) Fee payments set forth in this subchapter are not refund-
able, except as provided in subsection (b) of this section. Fee pay-
ments for applications or amendment applications as set forth in this
subchapter shall be charged irrespective of the commission’s dispo-
sition of the application or a withdrawal of the application by the
applicant.
(b) If the executive director determines that a license appli-
cation or an amendment application is not administratively complete,
the application and any accompanying application fee may be re-
turned to the applicant.
§336.111. Method of Payment of Fees.
Fee payments prescribed by this subchapter shall be made in cash or
by check or money order made payable to the Texas Natural Resource
Conservation Commission. The payments may be made by personal
delivery to the Financial Administration Cashier Office, MC 181,
Texas Natural Resource Conservation Commission, in Austin, Texas,
or mailed to the Texas Natural Resource Conservation Commission,
P.O. Box 13088, Austin, Texas 78711-3088.
§336.112. Failure to Pay Prescribed Application Fees.
In any case where an applicant for a license or a license amendment
has failed to pay the application fee or amendment application fee
prescribed in this subchapter, the executive director shall not process
that application until this fee is paid in full. If the applicable fee is
ot paid in full, the executive director may find that the application
or amendment application is not administratively complete and may
return the application to the applicant.
§336.113. Failure to Pay Prescribed Annual Fees.
(a) In any case where the executive director finds that a
licensee has failed to pay a fee prescribed by this subchapter by
the due date, the licensee shall be assessed a penalty of 5% of the
amount due. If the fees are not paid within 30 days after the due
date, an additional 5% penalty shall be imposed. An annual interest
rate of 12% shall be imposed on delinquent fees beginning 60 days
from the due date.
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(b) In any case where the executive director finds that a
licensee has failed to pay a fee prescribed by this subchapter by
the due date, the executive director may implement compliance
procedures.
(c) In any case where the executive director finds that a
fixed nuclear facility has failed to pay fees for emergency response
activities, including training, within 90 days following the date of the
invoice, the executive director may recommend and the commission
may issue an order to show cause why those services should not be
terminated.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Texas Natural Resource Conservation Commission
Proposed date of adoption: February 3, 1997
For further information, please call: (512) 239–6087
♦ ♦ ♦
Subchapter C. Additional Application, Operation,
and License Requirements
30 TAC §§336.201, 335.203, 336.205. 336.207, 336.209–
336.211, 336.213, 336.215, 336.217, 336.219
These new sections are proposed under the Texas Radiation
Control Act (TRCA), Texas Health and Safety Code §§401.011,
401.051, and 401.412, and Texas Water Code §5.103, which
give the Texas Natural Resource Conservation Commission
authority to adopt rules necessary to carry out its responsibilities
to regulate the disposal of radioactive substances and the
recovery and processing of source material.
These new sections implement Texas Health and Safety Code
Chapter 401.
§336.201. Additional Application Requirements.
(a) Unless otherwise specified, an application for a license
under this chapter shall be filed and processed according to the rules
of the commission. Information provided by an applicant for a license
shall be complete and accurate.
(b) An application for a license may include a request for
a license authorizing one or more activities provided the application
specifies the additional activities for which licenses are requested and
complies with commission rules as to applications for those licenses.
The commission may require the issuance of separate specific licenses
for those activities.
(c) The commission or executive director may at any time
after the filing of the original application, and before the expiration
of the license, require further statements or data to enable the
commission to determine whether the application should be granted
or denied or whether a license should be modified or revoked.
§336.203. Environmental Analysis.
(a) When the executive director is considering an application
under Subchapter G of this chapter (relating Licensing Requirements
for Source Material (Uranium or Thorium) Recovery and Processing
Facilities) and determines that the licensed activity may have a
significant impact on the human environment, the executive director
shall prepare or have prepared a written environmental analysis.
(b) When the executive director is considering an application
under Subchapter H of this chapter (relating to Licensing Require-
ments for Near-Surface Land Disposal of Radioactive Waste) and
determines that the licensed activity may have a significant effect on
the human environment, the executive director shall prepare or have
prepared a written analysis of the effect on the environment.
(c) An environmental analysis, if prepared, shall be included
as part of the record of the commission’s proceedings.
§336.205. Transfer of Radioactive Material.
(a) The licensee shall not transfer source material, byproduct
material, or other licensed radioactive material except as authorized
under the rules in this subchapter.
(b) Except as otherwise provided in the license and subject
to the provisions of subsections (c) and (d) of this section, a licensee
may transfer source material, byproduct material, or other licensed
radioactive material:
(1) to the executive director (A licensee may transfer
material to the executive director only after receiving prior approval
from the executive director. If the material to be transferred is special
nuclear material, the quantity must not be sufficient to form a critical
mass.);
(2) to the United States Department of Energy;
(3) to any person exempt from the licensing requirements
of the TRCA and the rules in this chapter or exempt from the licensing
requirements of the United States Nuclear Regulatory Commission or
an Agreement State, to the extent permitted by these exemptions;
(4) to any person authorized to receive this material under
terms of a specific license or a general license or its equivalent issued
by the commission, the Texas Department of Health, the United
States Nuclear Regulatory Commission, or any Agreement State or
to any person otherwise authorized to receive this material by the
federal government or any agency thereof, the commission, the Texas
Department of Health, or any Agreement State; or
(5) as otherwise authorized by the commission in writing.
(c) Before transferring source material, byproduct material,
or other radioactive material to a specific licensee of the commission,
the Texas Department of Health, the United States Nuclear Regu-
latory Commission, or an Agreement State or to a general licensee
who is required to register with the Texas Department of Health,
the United States Nuclear Regulatory Commission, or an Agreement
State prior to receipt of the source material, byproduct material, or
other radioactive material, the licensee transferring the material shall
verify that the transferee’s license authorizes the receipt of the type,
form, and quantity of radioactive material to be transferred.
(d) The following methods for the verification required by
subsection (c) of this section are acceptable:
(1) The transferor may possess and have read a current
copy of the transferee’s specific license or certificate of registration;
(2) The transferor may possess a written certification by
the transferee that the transferee is authorized by the license or
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certificate of registration to receive the type, form, and quantity
of radioactive material to be transferred, specifying the license or
certificate of registration number, issuing agency, and expiration date;
(3) For emergency shipments, the transferor may accept
oral certification by the transferee that the transferee is authorized
by license or certificate of registration to receive the type, form,
and quantity of radioactive material to be transferred, specifying
the license or certificate of registration number, issuing agency, and
expiration date, provided that the oral certification is confirmed in
writing within 10 days;
(4) The transferor may obtain other sources of informa-
tion compiled by a reporting service from official records of the com-
mission, the Texas Department of Health, the United States Nuclear
Regulatory Commission, or an Agreement State as to the identity of
licensees and registrants and the scope and expiration dates of li-
censes and registrations; or
(5) When none of the methods of verification described in
paragraphs (1)-(4) of this subsection are readily available or when a
transferor desires to verify that information received by one of these
methods is correct or up-to-date, the transferor may obtain and record
confirmation from the commission, the Texas Department of Health,
the United States Nuclear Regulatory Commission, or an Agreement
State that the transferee is licensed to receive the source material,
byproduct material, or other radioactive material.
(e) Transportation of radioactive material may also be subject
to applicable rules of the United States Department of Transportation,
United States Postal Service, United States Nuclear Regulatory
Commission, or Texas Department of Health.
(f) The licensee shall keep records showing the transfer
of any source material, byproduct material, or other radioactive
material.
§336.207. Preparation of Radioactive Material for Transport.
(a) No licensee may deliver any source material, byproduct
material, or other licensed radioactive material to a carrier for
transport, unless:
(1) The licensee complies with the applicable require-
ments of the rules, appropriate to the mode of transport, of the United
States Department of Transportation insofar as those rules relate to
the packing of radioactive material and to the monitoring, marking,
and labeling of those packages or containers;
(2) The licensee has established procedures for opening
and closing packages and containers in which radioactive material is
transported to provide safety and to assure that, prior to the deliv-
ery to a carrier for transport, each package or container is properly
closed for transport; and
(3) Prior to delivery of a package or container to a carrier
for transport, the licensee shall assure that any special instructions
needed to safely open the package or container are sent to or have
been made available to the consignee.
(b) For the purpose of subsection (a) of this section, licensees
who transport their own licensed material as private carriers are
considered to have delivered the material to a carrier for transport.
§336.209. Records and Reports.
(a) Each licensee shall maintain records showing the receipt,
transfer, and disposal of all source material, byproduct material,
or other licensed radioactive material. Each licensee shall also
maintain any records and make any reports as may be required by
the conditions of the license, by the rules in this chapter, or by orders
of the commission. Copies of any records or reports required by the
license, rules, or orders shall be submitted to the executive director
or commission on request. All records and reports required by the
license, rules, or orders shall be complete and accurate.
(b) The licensee shall retain each record that is required by
the rules in this chapter or by license conditions for the period
specified by the appropriate rule or license condition. If a retention
period is not otherwise specified, each record shall be maintained
until the commission terminates each pertinent license requiring the
record.
(c) If there is a conflict between the commission’s rules,
license condition, or other written approval or authorization from the
executive director pertaining to the retention period for the same type
of record, the longest retention period specified takes precedence.
(d) Each record required by this chapter shall be legible
throughout the specified retention period. The record shall be the
original or a reproduced copy or a microform, provided that the
copy or microform is authenticated by authorized personnel and
that the microform is capable of producing a clear copy throughout
the required retention period. The record may also be stored in
electronic media with the capability for producing legible, accurate,
and complete records during the required retention period. Records,
such as letters, drawings, and specifications, shall include all pertinent
information, such as stamps, initials, and signatures. The licensee
shall maintain adequate safeguards against tampering with and loss
of records.
(e) For licenses issued under Subchapter G of this chapter
(relating to Licensing Requirements for Source Material (Uranium
or Thorium) Recovery and Processing Facilities), each licensee shall
submit a report to the executive director within 60 days after January
1 and July 1 of each year specifying the quantity of each of the
principal radionuclides released to unrestricted areas in liquid and in
gaseous effluents during the previous 6 months of operation, and
other information the executive director may require to estimate
maximum potential annual radiation doses to the public resulting from
effluent releases. If quantities of radioactive materials released during
he reporting period are significantly above the licensee’s design
objectives previously reviewed as part of the licensing action, the
report shall cover this specifically. On the basis of those reports and
any additional information the executive director may obtain from the
licensee or others, the executive director or commission may from
time to time require the licensee to take such action as the executive
director or commission deems appropriate.
(f) The requirements of this section do not apply to licenses
issued under Subchapter H of this chapter (relating to Licensing Re-
quirements for Near-Surface Land Disposal of Radioactive Waste).
§336.210. Complaints.
(a) The executive director shall keep an information file
concerning each complaint filed relating to a person licensed by the
commission.
(b) Written complaints shall be handled by the executive
director in accordance with Health and Safety Code §401.392.
(c) If a written complaint is filed relating to a license not
covered by subsection (b) of this section, the executive director at
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least as frequently as quarterly and until final disposition of the
complaint shall notify parties to the complaint of the status of the
complaint unless notice would jeopardize an undercover investigation.
§336.211. Reporting Requirements for Incidents.
(a) This subsection sets forth the incident reporting require-
ments for licenses issued under Subchapter F of this chapter (relating
to Licensing of Alternative Methods of Disposal of Radioactive Ma-
terial).
(1) Immediate report. Each licensee shall notify the
executive director or staff as soon as possible but not later than
4 hours after the discovery of an event that prevents immediate
protective actions necessary to avoid exposures to radiation or
radioactive materials that could exceed regulatory limits or releases of
radioactive materials that could exceed regulatory limits (e.g., events
may include fires, explosions, toxic gas releases, etc.).
(2) Twenty-four hour report. Each licensee shall notify
the executive director or staff within 24 hours after the discovery of
any of the following events involving licensed material:
(A) an unplanned contamination event that:
(i) requires access to the contaminated area, by
workers or the public, to be restricted for more than 24 hours by
imposing additional radiological controls or by prohibiting entry into
the area;
(ii) involves a quantity of material greater than
five times the lowest annual limit on intake specified in §336.359,
Appendix B, of this title (relating to Annual Limits on Intake
(ALI) and Derived Air Concentrations (DAC) of Radionuclides for
Occupational Exposure; Effluent Concentrations; Concentrations for
Release to Sanitary Sewerage); and
(iii) has access to the area restricted for a reason
other than to allow isotopes with a half-life of less than 24 hours to
decay prior to decontamination;
(B) an event in which equipment is disabled or fails
to function as designed when:
(i) the equipment is required by rule or license
condition to prevent releases exceeding regulatory limits, to prevent
exposures to radiation and radioactive materials exceeding regulatory
limits, or to mitigate the consequences of an accident;
(ii) the equipment is required to be available and
operable when it is disabled or fails to function; and
(iii) no redundant equipment is available and oper-
able to perform the required safety function;
(C) an event that requires unplanned medical treat-
ment at a medical facility of an individual with spreadable radioactive
contamination on the individual’s clothing or body; or
(D) an unplanned fire or explosion damaging any
radioactive material or any device, container, or equipment containing
radioactive material when:
(i) the quantity of material involved is greater than
five times the lowest annual limit on intake specified in §336.359,
Appendix B, of this title; and
(ii) the damage affects the integrity of the radioac-
tive material or its container.
(3) Preparation and submission of reports. Reports made
by licensees in response to the requirements of this section must be
made as follows:
(A) Telephone report. Licensees shall make reports
required by paragraphs (1) and (2) of this subsection by telephone
to the executive director or staff. To the extent that the information
is available at the time of notification, the information provided in
these reports must include:
(i) the caller’s name and telephone number;
(ii) a description of the event, including date and
time;
(iii) the exact location of the event;
(iv) the isotopes, quantities, and chemical and phys-
ical form of the radioactive material involved; and
(v) any personnel radiation exposure data available.
(B) Written report. Each licensee who makes a report
required by paragraphs (1) and (2) of this subsection shall submit
a written follow-up report to the executive director within 30 days
of the initial report. Written reports prepared under other regulations
may be submitted to fulfill this requirement if the reports contain all of
the necessary information. These written reports must be sent to the
executive director or staff. The reports must include the following:
(i) a description of the event, including the probable
cause and the manufacturer and model number (if applicable) of any
equipment that failed or malfunctioned;
(ii) the exact location of the event;
(iii) the isotopes, quantities, and chemical and
physical form of the radioactive material involved;
(iv) date and time of the event;
(v) corrective actions taken or planned and the
results of any evaluations or assessments; and
(vi) the extent of exposure of individuals to radia-
tion or to radioactive materials without identification of individuals
by name.
(b) This subsection sets forth the incident reporting require-
ments for licenses issued under Subchapter G of this chapter (relating
to Licensing Requirements for Source Material (Uranium or Thorium)
Recovery and Processing Facilities).
(1) Immediate report. Each licensee shall notify the
executive director or staff as soon as possible but not later than 4
hours after the discovery of:
(A) any failure in a tailings or waste retention system
which results in a release of tailings or waste into unrestricted areas
or of any unusual conditions which if not corrected could indicate the
potential for or lead to failure of the system and result in a release
of tailings or waste into unrestricted areas;
(B) any release of radioactive material which exceeds
the concentrations for water listed in §336.359, Appendix B, Table
II, Column 2, of this title and which extends beyond the licensed
boundary;
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(C) any spill which exceeds 20,000 gallons and which
exceeds the concentrations for water listed in §336.359, Appendix B,
Table II, Column 2, of this title;
(D) any release of solids which exceeds the contami-
nation limits in §336.356 of this title (relating to Soil and Vegetation
Contamination Limits) and which extends beyond the licensed bound-
ary; or
(E) an event that prevents immediate protective ac-
tions necessary to avoid exposures to radiation or radioactive mate-
rials that could exceed regulatory limits or releases of licensed ma-
terials that could exceed regulatory limits (e.g., events may include
fires, explosions, toxic gas releases, etc.).
(2) Twenty-four hour report. Each licensee shall notify
the executive director or staff within 24 hours after the discovery of
any of the following events involving licensed material:
(A) any spill that extends:
(i) beyond the wellfield monitor well ring;
(ii) more than 400 feet from an injection or produc-
tion well pipe artery to or from a recovery plant; or
(iii) more than 200 feet from a recovery plant;
(B) any spill which exceeds 2,000 gallons and which
exceeds the concentrations for water listed in §336.359, Appendix B,
Table II, Column 2, of this title;
(C) an unplanned contamination event that:
(i) requires access to the contaminated area, by
workers or the public, to be restricted for more than 24 hours by
imposing additional radiological controls or by prohibiting entry into
the area;
(ii) involves a quantity of material greater than
five times the lowest annual limit on intake specified in §336.359,
Appendix B, of this title; and
(iii) has access to the area restricted for a reason
other than to allow isotopes with a half-life of less than 24 hours to
decay prior to decontamination;
(D) an event in which equipment is disabled or fails
to function as designed when:
(i) the equipment is required by rule or license
condition to prevent releases exceeding regulatory limits, to prevent
exposures to radiation and radioactive materials exceeding regulatory
limits, or to mitigate the consequences of an accident;
(ii) the equipment is required to be available and
operable when it is disabled or fails to function; and
(iii) no redundant equipment is available and oper-
able to perform the required safety function;
(E) an event that requires unplanned medical treat-
ment at a medical facility of an individual with spreadable radioactive
contamination on the individual’s clothing or body; or
(F) an unplanned fire or explosion damaging any
licensed material or any device, container, or equipment containing
licensed material when:
(i) the quantity of material involved is greater than
five times the lowest annual limit on intake specified in §336.359,
Appendix B, of this title; and
(ii) the damage affects the integrity of the licensed
material or its container.
(3) Preparation and submission of reports. Reports made
by licensees in response to the requirements of this section must be
made as follows:
(A) Telephone report. Licensees shall make reports
required by paragraphs (1) and (2) of this subsection by telephone
to the executive director or staff. To the extent that the information
is available at the time of notification, the information provided in
these reports must include:
(i) the caller’s name and telephone number;
(ii) a description of the event, including date and
time;
(iii) the exact location of the event;
(iv) the isotopes, quantities, and chemical and phys-
ical form of the licensed material involved; and
(v) any personnel radiation exposure data available.
(B) Written report. Each licensee who makes a report
required by paragraphs (1) and (2) of this subsection shall submit a
written follow-up report to the executive director within 30 days of
the initial report. Written reports prepared under other regulations
may be submitted to fulfill this requirement if the reports contain all
of the necessary information. The reports must include the following:
(i) a description of the event, including the probable
cause and the manufacturer and model number (if applicable) of any
equipment that failed or malfunctioned;
(ii) the exact location of the event;
(iii) the isotopes, quantities, and chemical and
physical form of the licensed material involved;
(iv) date and time of the event;
(v) corrective actions taken or planned and the
results of any evaluations or assessments; and
(vi) the extent of exposure of individuals to radia-
tion or to radioactive materials without identification of individuals
by name.
§336.213. Tests.
(a) Each licensee shall perform, upon instructions from the
executive director, or shall permit the executive director to perform
such reasonable tests as the executive director deems appropriate or
necessary for the administration of the rules in this chapter, including,
but not limited to, tests of:
(1) source material, byproduct material, or other licensed
radioactive material;
(2) facilities where these materials are used, stored, or
disposed;
(3) radiation detection and monitoring instruments; and
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(4) other equipment and devices used in connection with
utilization, storage, or disposal of source material, byproduct material,
or other licensed radioactive material.
(b) The requirements of this section do not apply to licenses
issued under Subchapter H of this chapter (relating to Licensing
Requirements for Near-Surface Land Disposal of Radioactive Waste).
§336.215. Inspections.
(a) Each licensee shall afford the executive director, at all
reasonable times, opportunity to inspect source material, byproduct
material, or other licensed radioactive material, and the premises and
facilities where these materials are used, stored, or disposed.
(b) Each licensee shall make available to the executive
director for inspection, upon reasonable notice, records or reports
maintained under the rules of this chapter, the conditions of the
license, or orders of the commission. Authorized representatives
of the executive director may copy and take away copies of, for
the executive director’s use, any record or report required to be kept
under the rules of this chapter, the conditions of the license, or orders
of the commission.
(c) The requirements of this section do not apply to licenses
issued under Subchapter H of this chapter (relating to Licensing
Requirements for Near-Surface Land Disposal of Radioactive Waste).
§336.217. Expiration and Termination of Licenses and Decommis-
sioning of Sites and Separate Buildings or Outdoor Areas.
(a) Each license expires at the end of the day on the ex-
piration date stated in the license unless the licensee has filed an
application for renewal in accordance with the application require-
ments specified in the appropriate subchapter of this chapter not less
than 30 days before the expiration date stated in the existing license.
If an application for renewal in proper form has been filed at least
30 days prior to the expiration date stated in the existing license, the
existing license shall not expire until the application has been finally
determined by the commission. The existing license expires at the
end of the day on which the commission makes a final determina-
tion to deny the renewal application or, if the determination states an
expiration date, the expiration date stated in the determination.
(b) Each license revoked by the commission expires at the
end of the day on the date of the commission’s final determination
to revoke the license, or on the expiration date stated in the
determination, or as otherwise provided by commission order.
(c) Each license continues in effect, beyond the expiration
date if necessary, with respect to possession of source material,
byproduct material, or other radioactive material until the commission
notifies the licensee in writing that the license is terminated. During
this time, the licensee shall:
(1) limit actions involving source material, byproduct ma-
terial, or other radioactive material to those related to decommission-
ing; and
(2) continue to control entry to restricted areas until they
are suitable for release in accordance with commission requirements.
(d) Within 60 days of the occurrence of any of the following,
each licensee shall provide written notification to the executive
director:
(1) The license has expired under subsection (a) or (b) of
this section; or
(2) The licensee has decided to permanently cease princi-
pal activities at the entire site or in any separate building or outdoor
area that contains residual radioactivity such that the building or out-
door area is unsuitable for release in accordance with commission
requirements; or
(3) No principal activities under the license have been
conducted for a period of 24 months; or
(4) No principal activities have been conducted for a
period of 24 months in any separate building or outdoor area that
contains residual radioactivity such that the building or outdoor area
is unsuitable for release in accordance with commission requirements.
(e) The licensee shall either:
(1) begin, within 60 days of the occurrence for which
notification is required by subsection (d) of this section, decommis-
ioning its site, or any separate building or outdoor area that contains
residual radioactivity so that the building or outdoor area is suitable
for release in accordance with commission requirements; or
(2) submit to the executive director, within 12 months
of the notification required by subsection (d) of this section, a
decommissioning plan, if required by subsection (h)(1) of this section,
and begin decommissioning upon approval of that plan by the
commission by license amendment.
(f) The licensee shall follow a commission-approved closure
plan for decontamination, decommissioning, restoration, and recla-
mation of buildings and the site.
(1) For licenses issued under Subchapter F of this chap-
ter (relating to Licensing of Alternative Methods of Disposal of Ra-
dioactive Material), coincident with the notification required by sub-
section (d) of this section, the licensee shall maintain in effect all de-
commissioning financial assurances established by the licensee under
§336.514 of this title (relating to Financial Assurance and Record-
keeping for Decommissioning) in conjunction with a license issuance
or renewal or as required by this section. The amount of the finan-
cial assurance must be increased, or may be decreased, as appropriate,
to cover the detailed cost estimate for decommissioning established
under subsection (h)(4)(E) of this section. Any licensee who has
not provided financial assurance to cover the detailed cost estimate
submitted with the decommissioning plan shall do so on or before
January 1, 1998. Following approval of the decommissioning plan, a
licensee may reduce the amount of the financial assurance as decom-
missioning proceeds and radiological contamination is reduced at the
site with the approval of the executive director.
(2) For licenses under Subchapter G of this chapter
(relating to Licensing Requirements for Source Material (Uranium
or Thorium) Recovery and Processing Facilities), in addition to the
provisions of subsection (e) of this section, each licensee shall submit
an updated closure plan to the executive director within 12 months of
the notification required by subsection (d) of this section. The updated
closure plan shall meet the requirements of §336.605(5) of this title
(relating to Special Requirements for Issuance of a License) and
§336.627 of this title (relating to Financial Assurance Requirements).
The updated closure plan shall describe the actual conditions of the
facilities and site and the proposed closure activities and procedures.
(3) For licenses under Subchapter G of this chapter, if
a detailed decommissioning plan is required under subsection (h)(1)
of this section, it may be included in the closure plan required by
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paragraph (2) of this subsection. The detailed reclamation plan for
tailings and waste disposal sites which is required by §336.622 of
this title (relating to Closure Completion Milestones and Schedule)
may be submitted separately or incorporated into the closure plan
required by paragraph (2) of this subsection. The proposed closure
plan required by paragraph (2) of this subsection may be approved
by the commission by license amendment.
(g) The executive director may grant in writing a request
to extend the time periods established in subsections (d) and (e) of
this section, or to delay or postpone the decommissioning process, if
the executive director determines that this relief is not detrimental
to the public health and safety and is otherwise in the public
interest. The request must be submitted no later than 30 days before
notification under subsection (d) of this section. The schedule for
decommissioning set forth in subsection (e) of this section may not
commence until the executive director has made a determination on
the request.
(h) Decommissioning planning is required, as applicable.
(1) A decommissioning plan must be submitted if required
by license condition or if the procedures and activities necessary to
carry out decommissioning of the site or separate building or outdoor
area have not been previously approved by the commission and
these procedures could increase potential health and safety impacts
to workers or to the public, such as in any of the following cases:
(A) Procedures would involve techniques not applied
routinely during cleanup or maintenance operations;
(B) Workers would be entering areas not normally
occupied where surface contamination and radiation levels are
significantly higher than routinely encountered during operation;
(C) Procedures could result in significantly greater
airborne concentrations of radioactive materials than are present
during operation; or
(D) Procedures could result in significantly greater
releases of radioactive material to the environment than those
associated with operation.
(2) The executive director may approve an alternate
schedule for submittal of a decommissioning plan required under
subsection (e)(2) of this section if the executive director determines
that the alternative schedule is necessary to the effective conduct
of decommissioning operations and presents no undue risk from
radiation to the public health and safety and is otherwise in the public
interest.
(3) The procedures listed in paragraph (1) of this subsec-
tion may not be carried out prior to approval of the decommissioning
plan by the commission by license amendment.
(4) The proposed decommissioning plan for the site or
separate building or outdoor area shall include:
(A) a description of the conditions of the site or sep-
arate building or outdoor area sufficient to evaluate the acceptability
of the plan;
(B) a description of planned decommissioning activ-
ities;
(C) a description of methods used to ensure protection
of workers and the environment against radiation hazards during
decommissioning;
(D) a description of the planned final radiation survey;
(E) an updated detailed cost estimate for decommis-
sioning, comparison of that estimate with present funds set aside for
decommissioning, and a plan for assuring the availability of adequate
funds for completion of decommissioning; and
(F) for decommissioning plans calling for completion
of decommissioning later than 24 months after plan approval, a
justification for the delay based on the criteria in subsection (j) of
this section.
(5) The proposed decommissioning plan may be approved
by the commission by license amendment if the information demon-
strates that the decommissioning will be completed as soon as prac-
ticable and that the health and safety of workers and the public will
be protected.
(i) Decommissioning must be completed in a timely fashion.
(1) Except as provided in subsection (j) of this section,
the licensee shall complete decommissioning of the site or separate
building or outdoor area as soon as practicable but no later than 24
months following the initiation of decommissioning.
(2) Except as provided in subsection (j) of this section,
when decommissioning involves the entire site, the licensee shall
request license termination as the final step in decommissioning,
which shall be as soon as practicable but no later than 24 months
following the initiation of decommissioning.
(j) The commission may approve by license amendment a
request for an alternate schedule for completion of decommissioning
of the site or separate building or outdoor area, and license termina-
tion if appropriate, if the commission determines that the alternative
is warranted by consideration of the following:
(1) whether it is technically feasible to complete decom-
missioning within the allotted 24-month period;
(2) whether sufficient waste disposal capacity is available
to allow completion of decommissioning within the allotted 24-month
period;
(3) whether a significant volume reduction in wastes re-
quiring disposal will be achieved by allowing short-lived radionu-
clides to decay;
(4) whether a significant reduction in radiation exposure
to workers can be achieved by allowing short-lived radionuclides to
decay; and
(5) other site-specific factors which the commission may
consider appropriate on a case-by-case basis, such as the regulatory
requirements of other government agencies, lawsuits, groundwater
treatment activities, monitored natural groundwater restoration, ac-
tions that could result in more environmental harm than deferred
cleanup, and other factors beyond the control of the licensee.
(k) As the final steps in decommissioning, the licensee shall:
(1) certify the disposition of all licensed material, includ-
ing accumulated wastes;
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(2) conduct a radiation survey of the premises where the
licensed activities were carried out and submit a report of the results
of this survey unless the licensee demonstrates that the premises are
suitable for release in some other manner. The licensee shall as
appropriate:
(A) report levels of gamma radiation in units of
microroentgens (millisieverts) per hour at 1 meter from surfaces,
and report levels of radioactivity (removable and fixed), includ-
ing alpha and beta, in units of disintegrations per minute or mi-
crocuries (megabecquerels) per 100 square centimeters for surfaces,
microcuries (megabecquerels) per milliliter for water, and picocuries
(becquerels) per gram for solids such as soils or concrete; and
(B) specify the survey instrument(s) used and certify
that each instrument is properly calibrated and tested; and
(3) Submit a request for license termination, which in-
cludes, but is not limited to, the information required by paragraphs
(1) and (2) of this subsection.
(l) Licenses, including expired licenses, will be terminated by
the commission by written notice to the licensee when the executive
director determines that:
(1) Source material, byproduct material, and other ra-
dioactive material has been properly disposed;
(2) Reasonable effort has been made to eliminate residual
radioactive contamination, if present;
(3) The site is suitable for release.
(A) A radiation survey has been performed which
demonstrates that the premises are suitable for release in accordance
with commission requirements; or
(B) Other information submitted by the licensee is
sufficient to demonstrate that the premises are suitable for release in
accordance with commission requirements;
(4) The licensee has paid any outstanding fees required
by Subchapter B of this chapter (relating to Radioactive Substance
Fees) and has resolved any outstanding notice(s) of violation issued
to the licensee;
(5) For licenses under Subchapter G of this chapter
(relating to Licensing Requirements for Source Material (Uranium
or Thorium) Recovery and Processing Facilities), the licensee has
met the applicable technical and other requirements for closure and
reclamation of a tailings or waste disposal site; and
(6) For licenses under Subchapter G of this chapter, the
United States Nuclear Regulatory Commission has made a determi-
nation that all applicable standards and requirements have been met.
(m) For licenses under Subchapter G of this chapter, licenses
for uranium or thorium milling are exempt from subsections (d)(4),
(h)(4), and (i) of this section with respect to reclamation of tailings
impoundments and/or waste disposal areas. Timely reclamation plans
for tailings and byproduct material disposal areas must be submitted
and approved in accordance with §336.622 of this title (relating to
Closure Completion Milestones and Schedules).
(n) The requirements of this section do not apply to licenses
issued under Subchapter H of this chapter (relating to Licensing
Requirements for Near-Surface Land Disposal of Radioactive Waste).
(o) A licensee may request that a subsite or a portion of
a licensed area be released for unrestricted use before full license
termination as long as release of the area of concern will not adversely
impact the remaining unaffected areas and will not be recontaminated
by ongoing authorized activities. When the licensee is confident
that the area of concern will be acceptable to the state for release
for unrestricted use, a written request for release for unrestricted
use and agency confirmation of close-out work performed must be
submitted to the executive director. The request should include a
comprehensive report, accompanied by survey and sample results
which show contamination is less than the limits specified in §336.356
of this title (relating to Soil and Vegetation Contamination Limits),
and an explanation of how ongoing authorized activities will not
adversely affect the area proposed to be released. Upon confirmation
by the executive director that the area of concern is indeed releasable
for unrestricted use, the licensee may apply for a license amendment,
if required.
§336.219. Notice of Bankruptcy.
(a) Each licensee shall notify the executive director, in
writing, immediately following the filing of a voluntary or involuntary
petition for bankruptcy under any chapter of Title 11 (Bankruptcy)
of the United States Code (11 U.S.C.) by or against:
(1) the licensee;
(2) an entity (as that term is defined in 11 U.S.C. 101(14))
controlling the licensee or listing the license or licensee as property
of the estate; or
(3) an affiliate (as that term is defined in 11 U.S.C. 101(2))
of the licensee.
(b) This notification must indicate:
(1) the bankruptcy court in which the petition for bank-
ruptcy was filed; and
(2) the date of filing of the petition.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Texas Natural Resource Conservation Commission
Earliest possible date of adoption: February 3, 1997
For further information, please call: (512) 239–6087
♦ ♦ ♦
Subchapter D. Standards for Protection Against
Radiation
30 TAC §§336.301-336.368
These new sections are proposed under the Texas Radiation
Control Act (TRCA), Texas Health and Safety Code, §§401.011,
401.051, and 401.412, and Texas Water Code, §5.103, which
give the Texas Natural Resource Conservation Commission
authority to adopt rules necessary to carry out its responsibilities
to regulate the disposal of radioactive substances and the
recovery and processing of source material.
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These new sections implement Texas Health and Safety Code,
Chapter 401.
§336.301. Purpose and Scope.
(a) This subchapter establishes standards for protection
against ionizing radiation resulting from activities conducted under
licenses issued by the commission.
(b) The rules in this subchapter are designed to control
the receipt, possession, use, transfer, and disposal of licensed
radioactive material by any commission licensee so that the total
dose to an individual, including doses resulting from licensed and
unlicensed radioactive material and from radiation sources other than
background radiation, does not exceed the standards for protection
against radiation prescribed in this subchapter. However, nothing in
this subchapter shall be construed as limiting actions that may be
necessary to protect health and safety.
(c) Except as specifically provided in other parts of this
chapter, this subchapter applies to persons licensed by the commission
to receive, possess, use, transfer, or dispose of radioactive material.
The limits in this subchapter do not apply to doses due to background
radiation, to exposure of patients to radiation for the purpose of
medical diagnosis or therapy, or to voluntary participation in medical
research programs.
§336.302. Definitions.
Terms used in this subchapter are defined in §336.2 of this title
(relating to Definitions). Additional terms used in this subchapter
and in §336.363, Appendix F, of this title (relating to Requirements
for Receipt of Low-Level Radioactive Waste for Disposal at Licensed
Land Disposal Facilities and Manifests) are given in that section.
§336.303. Implementation.
(a) The applicable section of this subchapter must be used in
lieu of requirements in the standards for protection against radiation
in effect before January 1, 1994, that are cited in license conditions,
except as specified in subsections (b), (c), and (d) of this section.
If the requirements of this subchapter are more restrictive than the
existing license condition, then the licensee shall comply with this
subchapter unless exempted by subsection (c) of this section.
(b) Any existing license condition that is more restrictive than
a requirement in this subchapter remains in force until there is an
amendment or renewal of the license.
(c) If a license condition exempted a licensee from a require-
ment in the standards for protection against radiation in effect before
January 1, 1994, it also exempts the licensee from the corresponding
provision of this subchapter.
(d) If a license condition cites provisions in requirements in
the standards for protection against radiation in effect before January
1, 1994, and there are no corresponding provisions in this subchapter,
the license condition remains in force until there is an amendment or
renewal of the license that modifies or removes this condition.
§336.304. Radiation Protection Programs.
(a) Each licensee shall develop, document, and implement a
radiation protection program commensurate with the scope and extent
of licensed activities and sufficient to ensure compliance with the
provisions of this subchapter. See §336.342 of this title (relating
to Records of Radiation Protection Programs) for requirements for
maintaining records relating to these programs.
(b) The licensee shall use, to the extent practicable, proce-
dures and engineering controls based upon sound radiation protection
principles to achieve occupational doses and doses to members of the
public that are as low as is reasonably achievable (ALARA).
(c) The licensee shall, at intervals not to exceed 12 months,
review the radiation protection program content and implementation.
§336.305. Occupational Dose Limits for Adults.
(a) The licensee shall control the occupational dose to indi-
vidual adults, except for planned special exposures under §336.310
of this title (relating to Planned Special Exposures), to the following
dose limits:
(1) an annual limit, which is the more limiting of:
(A) the total effective dose equivalent being equal to
5 rems (0.05 sievert); or
(B) the sum of the deep-dose equivalent and the
committed dose equivalent to any individual organ or tissue other
than the lens of the eye being equal to 50 rems (0.5 sievert).
(2) the annual limits to the lens of the eye, to the skin,
and to the extremities which are:
(A) an eye dose equivalent of 15 rems (0.15 sievert),
and
(B) a shallow-dose equivalent of 50 rems (0.5 sievert)
to the skin or to any extremity.
(b) Doses received in excess of the annual limits, including
doses received during accidents, emergencies, and planned special
exposures, shall be subtracted from the limits for planned special
exposures that the individual may receive during the current year and
during the individual’s lifetime. See §336.310(5)(A) and (B) of this
title (relating to Planned Special Exposures).
(c) The assigned deep-dose equivalent and shallow-dose
equivalent shall be for the part of the body receiving the highest
exposure. The deep-dose equivalent, eye dose equivalent, and
shallow-dose equivalent may be assessed from surveys or other
radiation measurements for the purpose of demonstrating compliance
with the occupational dose limits, if the individual monitoring device
was not in the region of highest potential exposure or the results of
individual monitoring are unavailable.
(d) Derived air concentration (DAC) and annual limit on
intake (ALI) values are specified in Table I of §336.359, Appendix
B, of this title (relating to Annual Limits on Intake (ALI) and
Derived Air Concentrations (DAC) of Radionuclides for Occupational
Exposure; Effluent Concentrations; Concentrations for Release to
Sanitary Sewerage) and may be used to determine the individual’s
dose and to demonstrate compliance with the occupational dose
limits. See §336.346 of this title (relating to Records of Individual
Monitoring Results).
(e) In addition to the annual dose limits, the licensee shall
limit the soluble uranium intake by an individual to 10 milligrams
in a week in consideration of chemical toxicity. See note 3 of
§336.359, Appendix B, of this title (relating to Annual Limits on
Intake (ALI) and Derived Air Concentrations (DAC) of Radionuclides
for Occupational Exposure; Effluent Concentrations; Concentrations
for Release to Sanitary Sewerage).
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(f) The licensee shall reduce the dose that an individual
may be allowed to receive in the current year by the amount of
occupational dose received while employed by any other person.
See §336.309(e) of this title (relating to Determination of Prior
Occupational Dose).
§336.306. Compliance with Requirements for Summation of External
and Internal Doses.
(a) If the licensee is required to monitor under both
§336.316(1) and (2) of this title (relating to Conditions Requiring
Individual Monitoring of External and Internal Occupational
Dose), the licensee shall demonstrate compliance with the dose
limits by summing external and internal doses. If the licensee is
required to monitor only under §336.316(1) of this title or only
under §336.316(2) of this title, then summation is not required to
demonstrate compliance with the dose limits. The licensee may
demonstrate compliance with the requirements for summation of
external and internal doses by meeting the conditions specified in
subsections (b), (c), and (d) of this section. (The dose equivalents
for the lens of the eye, the skin, and the extremities are not included
in the summation but are subject to separate limits.)
(b) If the only intake of radionuclides is by inhalation, the
total effective dose equivalent limit is not exceeded if the sum of the
deep-dose equivalent divided by the total effective dose equivalent
limit and one of the following does not exceed 1:
(1) the sum of the fractions of the inhalation ALI for each
radionuclide; or
(2) the total number of derived air concentration-hours
(DAC-hours) for all radionuclides divided by 2,000; or
(3) the sum of the calculated committed effective dose
equivalents to all significantly irradiated organs or tissues (T)
calculated from bioassay data using appropriate biological models
and expressed as a fraction of the annual limit. For purposes of this
requirement, an organ or tissue is deemed to be significantly irradiated
if, for that organ or tissue, the product of the weighting factor (w
T
)
and the committed dose equivalent (H
T,50
) per unit intake is greater







per unit intake for any organ or tissue.
(c) If the occupationally-exposed individual also receives an
intake of radionuclides by oral ingestion greater than 10% of the
applicable oral ALI, the licensee shall account for this intake and
include it in demonstrating compliance with the limits.
(d) The licensee shall evaluate and, to the extent practical,
account for intakes through wounds or skin absorption. (The intake
through intact skin has been included in the calculation of DAC for
hydrogen-3 and does not need to be further evaluated under this sub-
section.)
§336.307. Determination of External Dose from Airborne Radioac-
tive Material.
(a) Licensees shall, when determining the dose from airborne
radioactive material, include the contribution to the deep-dose equiv-
alent, eye dose equivalent, and shallow-dose equivalent from external
exposure to the radioactive cloud. See notes 1 and 2 of §336.359,
Appendix B, of this title (relating to Annual Limits on Intake (ALI)
and Derived Air Concentrations (DAC) of Radionuclides for Occupa-
tional Exposure; Effluent Concentrations; Concentrations for Release
to Sanitary Sewerage).
(b) Airborne radioactivity measurements and DAC values
shall not be used as the primary means to assess the deep-dose equiv-
alent when the airborne radioactive material includes radionuclides
other than noble gases or if the cloud of airborne radioactive ma-
terial is not relatively uniform. The determination of the deep-dose
equivalent to an individual shall be based upon measurements using
instruments or individual monitoring devices.
§336.308. Determination of Internal Exposure.
(a) For purposes of assessing dose used to determine com-
pliance with occupational dose equivalent limits, the licensee shall,
when required under §336.316 of this title (relating to Conditions Re-
quiring Individual Monitoring of External and Internal Occupational
Dose), take suitable and timely measurements of:
(1) concentrations of radioactive materials in air in work
areas; or
(2) quantities of radionuclides in the body; or
(3) quantities of radionuclides excreted from the body; or
(4) combinations of these measurements.
(b) Unless respiratory protection equipment is used, as pro-
vided in §336.321 of this title (relating to Use of Individual Respi-
ratory Protection Equipment), or the assessment of intake is based
on bioassays, the licensee shall assume that an individual inhales
radioactive material at the airborne concentration in which the indi-
vidual is present.
(c) When specific information on the physical and biochemi-
cal properties of the radionuclides taken into the body or the behavior
of the material in an individual is known, the licensee may:
(1) use that information to calculate the committed effec-
tive dose equivalent and shall document that information, if used, in
the individual’s record; and
(2) upon prior approval in the license by the commission,
adjust the DAC or ALI values to reflect the actual physical and
chemical characteristics of airborne radioactive material (e.g., aerosol
size distribution or density); and
(3) separately assess the contribution of fractional intakes
of Class D, W, or Y compounds of a given radionuclide to the
committed effective dose equivalent. See §336.359, Appendix B, of
this title (relating to Annual Limits on Intake (ALI) and Derived Air
Concentrations (DAC) of Radionuclides for Occupational Exposure;
Effluent Concentrations; Concentrations for Release to Sanitary
Sewerage).
(d) If the licensee chooses to assess intakes of Class Y
material using the measurements given in subsection (a)(2) or
(3) of this section, the licensee may delay the recording and
reporting of the assessments for periods up to 7 months, unless
otherwise required by §336.351 of this title (relating to Notification
of Incidents) or §336.352 of this title (relating to Reports of
Exposures, Radiation Levels, and Concentrations of Radioactive
Material Exceeding the Limits). This delay permits the licensee to
make additional measurements basic to the assessments.
(e) If the identity and concentration of each radionuclide in a
mixture are known, the fraction of the DAC applicable to the mixture
for use in calculating DAC-hours shall be either:
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(1) the sum of the ratios of the concentration to the
appropriate DAC value (e.g., D, W, or Y) from §336.359, Appendix
B, of this title (relating to Annual Limits on Intake (ALI) and
Derived Air Concentrations (DAC) of Radionuclides for Occupational
Exposure; Effluent Concentrations; Concentrations for Release to
Sanitary Sewerage) for each radionuclide in the mixture; or
(2) the ratio of the total concentration for all radionuclides
in the mixture to the most restrictive DAC value for any radionuclide
in the mixture.
(f) If the identity of each radionuclide in a mixture is known,
but the concentration of one or more of the radionuclides in the
mixture is not known, the DAC for the mixture shall be the most
restrictive DAC of any radionuclide in the mixture.
(g) When a mixture of radionuclides in air exists, a licensee
may disregard certain radionuclides in the mixture if:
(1) The licensee uses the total activity of the mixture
in demonstrating compliance with the dose limits in §336.305 of
this title (relating to Occupational Dose Limits for Adults) and
in complying with the monitoring requirements in §336.316(2) of
this title (relating to Conditions Requiring Individual Monitoring of
External and Internal Occupational Dose); and
(2) The concentration of any radionuclide disregarded is
less than 10% of its DAC; and
(3) The sum of these percentages for all of the radionu-
clides disregarded in the mixture does not exceed 30%.
(h) When determining the committed effective dose equiva-
lent, the following information may be considered:
(1) To calculate the committed effective dose equivalent,
the licensee may assume that the inhalation of one ALI, or an
exposure of 2,000 DAC-hours, results in a committed effective dose
equivalent of 5 rems (0.05 sievert) for radionuclides that have their
ALIs or DACs based on the committed effective dose equivalent.
(2) When the ALI (and the associated DAC) is determined
by the nonstochastic organ dose limit of 50 rems (0.5 sievert), the
intake of radionuclides that would result in a committed effective
dose equivalent of 5 rems (0.05 sievert) (the stochastic ALI) is
listed in parentheses in Table I of §336.359, Appendix B, of this
title (relating to Annual Limits on Intake (ALI) and Derived Air
Concentrations (DAC) of Radionuclides for Occupational Exposure;
Effluent Concentrations; Concentrations for Release to Sanitary
Sewerage). In this case, the licensee may, as a simplifying
assumption, use the stochastic ALI to determine committed effective
dose equivalent. However, if the licensee uses the stochastic ALI, the
licensee shall also demonstrate that the limit in §336.305(a)(1)(B) of
this title (relating to Occupational Dose Limits for Adults) is met.
§336.309. Determination of Prior Occupational Dose.
(a) For each individual who is likely to receive in a year an
occupational dose requiring monitoring under §336.316 of this title
(relating to Conditions Requiring Individual Monitoring of External
and Internal Occupational Dose), the licensee shall:
(1) determine the occupational radiation dose received
during the current year; and
(2) attempt to obtain the records of lifetime cumulative
occupational radiation dose.
(b) Before permitting an individual to participate in a planned
special exposure, the licensee shall determine:
(1) the internal and external doses from all previous
planned special exposures; and
(2) all doses in excess of the limits, including doses
received during accidents and emergencies, received during the
lifetime of the individual.
(c) In complying with the requirements of subsection (a) of
this section, a licensee may:
(1) accept, as a record of the occupational dose that the
individual received during the current year, a written signed statement
from the individual, or from the individual’s most recent employer for
work involving radiation exposure, that discloses the nature and the
amount of any occupational dose that the individual received during
the current year; and
(2) accept, as the record of lifetime cumulative radiation
dose, an up-to-date form "Cumulative Occupational Exposure His-
tory" (see §336.367, Appendix J of this title (relating to Cumulative
Occupational Exposure History)) or equivalent, signed by the indi-
vidual and countersigned by an appropriate official of the most recent
employer for work involving radiation exposure, or the individual’s
current employer, if the individual is not employed by the licensee;
and
(3) obtain reports of the individual’s dose equivalent from
the most recent employer for work involving radiation exposure, or
the individual’s current employer, if the individual is not employed
by the licensee, by telephone, telegram, electronic media, or letter.
The licensee shall request a written verification of the dose data if
the authenticity of the transmitted report cannot be established.
(d) The licensee shall record individual exposure histories.
(1) The licensee shall record the exposure history of each
individual, as required by subsection (a) of this section, on form "Cu-
mulative Occupational Exposure History" (see §336.367, Appendix J
of this title (relating to Cumulative Occupational Exposure History))
or other clear and legible record which includes all of the informa-
tion required on that form. The form or record shall show each
period in which the individual received occupational exposure to ra-
diation or radioactive material and shall be signed by the individual
who received the exposure. For each period for which the licensee
obtains reports, the licensee shall use the dose shown in the report
in preparing form "Cumulative Occupational Exposure History" (see
§336.367, Appendix J of this title (relating to Cumulative Occupa-
tional Exposure History)) or equivalent. For any period for which the
licensee does not obtain a report, the licensee shall place a notation
on form "Cumulative Occupational Exposure History" (see §336.367,
Appendix J of this title (relating to Cumulative Occupational Expo-
sure History)) or equivalent indicating the periods of time for which
data are not available.
(2) Licensees are not required to separate historical dose,
obtained and recorded before January 1, 1994, into external dose
equivalent(s) and internal committed dose equivalent(s). Further, oc-
cupational exposure histories obtained and recorded on form "Cumu-
lative Occupational Exposure History" (see §336.367, Appendix J of
this title (relating to Cumulative Occupational Exposure History)) or
equivalent before January 1, 1994, would not have included effective
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dose equivalent but may be used in the absence of specific informa-
tion on the intake of radionuclides by the individual.
(e) If the licensee is unable to obtain a complete record of an
individual’s current and previously accumulated occupational dose,
the licensee shall assume:
(1) in establishing administrative controls under
§336.305(f) of this title (relating to Occupational Dose Limits for
Adults) for the current year, that the allowable dose limit for the
individual is reduced by 1.25 rems (12.5 millisieverts) for each
quarter for which records are unavailable and that the individual
was engaged in activities that could have resulted in occupational
radiation exposure; and
(2) that the individual is not available for planned special
exposures.
§336.310. Planned Special Exposures.
A licensee may authorize an adult worker to receive doses in addition
to and accounted for separately from the doses received under the
limits specified in §336.305 of this title (relating to Occupational Dose
Limits for Adults) provided that each of the following conditions is
satisfied:
(1) The licensee authorizes a planned special exposure
only in an exceptional situation when alternatives that might avoid
the higher exposure are unavailable or impractical.
(2) The licensee, and employer if the employer is not
the licensee, specifically authorizes the planned special exposure, in
writing, before the exposure occurs.
(3) Before a planned special exposure, the licensee en-
sures that each individual involved is:
(A) informed of the purpose of the planned operation;
and
(B) informed of the estimated doses and associated
potential risks and specific radiation levels or other conditions that
might be involved in performing the task; and
(C) instructed in the measures to be taken to keep the
dose ALARA considering other risks that may be present.
(4) Before permitting an individual to participate in a
planned special exposure, the licensee ascertains prior doses as
required by §336.309(b) of this title (relating to Determination of
Prior Occupational Dose) during the lifetime of the individual for
each individual involved.
(5) Subject to §336.305(b) of this title (relating to Occu-
pational Dose Limits for Adults), the licensee shall not authorize a
planned special exposure that would cause an individual to receive
a dose from all planned special exposures and all doses in excess of
the limits to exceed:
(A) the numerical values of any of the dose limits in
§336.305(a) of this title (relating to Occupational Dose Limits for
Adults) in any year; and
(B) five times the annual dose limits in §336.305(a)
of this title (relating to Occupational Dose Limits for Adults) during
the individual’s lifetime.
(6) The licensee maintains records of the conduct of a
planned special exposure in accordance with §336.345 of this title
(relating to Records of Planned Special Exposures) and submits a
written report to the executive director in accordance with §336.353
of this title (relating to Reports of Planned Special Exposures).
(7) The licensee records the best estimate of the dose
resulting from the planned special exposure in the individual’s record
and informs the individual, in writing, of the dose within 30 days
from the date of the planned special exposure. The dose from
planned special exposures shall not be considered in controlling
future occupational dose of the individual under §336.305(a) of this
title (relating to Occupational Dose Limits for Adults) but shall be
included in evaluations required by subsection (a) (4) and (5) of this
section.
§336.311. Occupational Dose Limits for Minors.
The annual occupational dose limits for minors are 10% of the annual
occupational dose limits specified for adult workers in §336.305 of
this title (relating to Occupational Dose Limits for Adults).
§336.312. Dose to an Embryo/Fetus.
(a) The licensee shall ensure that the dose to an embryo/fe-
tus during the entire pregnancy, due to occupational exposure of a
declared pregnant woman, does not exceed 0.5 rem (5 millisieverts).
See §336.346 of this title (relating to Records of Individual Monitor-
ing Results) for recordkeeping requirements.
(b) The licensee shall make efforts to avoid substantial vari-
ation above a uniform monthly exposure rate to a declared pregnant
woman so as to satisfy the limit in subsection (a) of this section. (The
National Council on Radiation Protection and Measurements recom-
mended in NCRP Report No. 91, "Recommendations on Limits for
Exposure to Ionizing Radiation" (June 1, 1987), that no more than
0.05 rem (0.5 millisievert) to the embryo/fetus be received in any one
month.)
(c) The dose to an embryo/fetus shall be taken as the sum of:
(1) the deep-dose equivalent to the declared pregnant
woman; and
(2) the dose to the embryo/fetus from radionuclides in the
embryo/fetus and radionuclides in the declared pregnant woman.
(d) If by the time the woman declares pregnancy to the
licensee the dose to the embryo/fetus has exceeded 0.5 rem (5
millisieverts) or is within 0.05 rem (0.5 millisievert) of this dose,
the licensee shall be deemed to be in compliance with subsection
(a) of this section if the additional dose to the embryo/fetus does
not exceed 0.05 rem (0.5 millisievert) during the remainder of the
pregnancy.
§336.313. Dose Limits for Individual Members of the Public.
(a) Each licensee shall conduct operations so that:
(1) The total effective dose equivalent to individual mem-
bers of the public from the licensed operation does not exceed 0.1
rem (1 millisievert) in a year, exclusive of the dose contribution from
the licensee’s disposal of radioactive material into sanitary sewerage
in accordance with §336.333 of this title (relating to Disposal by Re-
lease into Sanitary Sewerage); and
(2) The dose in any unrestricted area from external
sources does not exceed 0.002 rem (0.02 millisievert) in any 1 hour.
(b) If the licensee permits members of the public to have
access to restricted areas, the limits for members of the public
continue to apply to those individuals.
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(c) A licensee or an applicant for a license may apply for
prior commission authorization to operate up to an annual dose limit
for an individual member of the public of 0.5 rem (5 millisieverts).
The licensee or applicant shall include the following information in
this application:
(1) demonstration of the need for and the expected
duration of operations in excess of the limit in subsection (a) of this
section;
(2) the licensee’s or applicant’s program to assess and
control dose within the 0.5 rem (5 millisieverts) annual limit; and
(3) the procedures to be followed to maintain the dose
ALARA.
(d) In addition to the requirements of this chapter, a licensee
subject to the provisions of the United States Environmental Protec-
tion Agency’s generally applicable environmental radiation standards
in 40 CFR Part 190 (relating to Environmental Radiation Protection
Standards for Nuclear Power Operations) shall comply with those re-
quirements.
(e) The commission may impose additional restrictions on
radiation levels in unrestricted areas and on the total quantity of
radionuclides that a licensee may release in effluents in order to
restrict the collective dose.
§336.314. Compliance with Dose Limits for Individual Members of
the Public.
(a) The licensee shall make or cause to be made, as appropri-
ate, surveys of radiation levels in unrestricted areas and radioactive
materials in effluents released to unrestricted areas to demonstrate
compliance with the dose limits for individual members of the pub-
lic in §336.313 of this title (relating to Dose Limits for Individual
Members of the Public).
(b) A licensee shall show compliance with the annual dose
limit in §336.313 of this title (relating to Dose Limits for Individual
Members of the Public) by:
(1) demonstrating by measurement or calculation that the
total effective dose equivalent to the individual likely to receive the
highest dose from the licensed operation does not exceed the annual
dose limit; or
(2) demonstrating that:
(A) the annual average concentrations of radioactive
material released in gaseous and liquid effluents at the boundary of
the unrestricted area do not exceed the values specified in Table II of
§336.359, Appendix B, of this title (relating to Annual Limits on In-
take (ALI) and Derived Air Concentrations (DAC) of Radionuclides
for Occupational Exposure; Effluent Concentrations; Concentrations
for Release to Sanitary Sewerage); and
(B) if an individual were continually present in an
unrestricted area, the dose from external sources would not exceed
0.002 rem (0.02 millisievert) in an hour and 0.05 rem (0.5 millisievert)
in a year.
(c) Upon approval in the license by the commission, the
licensee may adjust the effluent concentration values in §336.359,
Appendix B, Table II, of this title (relating to Annual Limits on
Intake (ALI) and Derived Air Concentrations (DAC) of Radionuclides
for Occupational Exposure; Effluent Concentrations; Concentrations
for Release to Sanitary Sewerage) for members of the public, to
take into account the actual physical and chemical characteristics
of the effluents (e.g., aerosol size distribution, solubility, density,
radioactive decay equilibrium, and chemical form).
§336.315. General Requirements for Surveys and Monitoring.
(a) Each licensee shall make, or cause to be made, surveys
that:
(1) are necessary for the licensee to comply with the rules
in this chapter or conditions of the license; and
(2) are reasonable under the circumstances to evaluate:
(A) radiation levels;
(B) concentrations or quantities of radioactive mate-
rial; and
(C) the potential radiological hazards that could be
present.
(b) The licensee shall ensure that instruments and equipment
used for quantitative radiation measurements (e.g., dose rate and
effluent monitoring) are calibrated:
(1) by a person licensed by the Texas Department of
Health, another Agreement State, a Licensing State, or the United
States Nuclear Regulatory Commission to perform this service;
(2) at intervals not to exceed 12 months, unless a more
restrictive time interval is specified in another part of this chapter or
in the license; and
(3) for the types of radiation measured and at appropriate
energies.
(c) All personnel dosimeters, except for direct and indirect
reading pocket ionization chambers and those dosimeters used to
measure the dose to any extremity, that require processing to
determine the radiation dose and that are used by licensees to comply
with §336.305 of this title (relating to Occupational Dose Limits for
Adults), with other applicable provisions of this chapter, or with
conditions specified in a license shall be processed and evaluated by
a dosimetry processor:
(1) holding current personnel dosimetry accreditation
from the National Voluntary Laboratory Accreditation Program
(NVLAP) of the National Institute of Standards and Technology;
and
(2) approved in this accreditation process for the type of
radiation or radiations included in the NVLAP program that most
closely approximates the type of radiation or radiations for which the
individual wearing the dosimeter is monitored.
(d) Each licensee shall ensure that individuals who are
required to use an individual monitoring device follow appropriate
procedures in regard to selection of the type of device, location where
it is worn, period of use, and precautions to prevent exposures that
are not occupational dose to that individual.
§336.316. Conditions Requiring Individual Monitoring of External
and Internal Occupational Dose.
Each licensee shall monitor exposures to radiation and radioactive
material at levels sufficient to demonstrate compliance with the
occupational dose limits of this subchapter. As a minimum, the
following monitoring is required:
22 TexReg 632 January 10, 1997 Texas Register
(1) Each licensee shall monitor occupational exposure to
radiation and shall supply and require the use of individual monitoring
devices by:
(A) adults likely to receive, in 1 year from sources
external to the body, a dose in excess of 10% of the limits in
§336.305(a) of this title (relating to Occupational Dose Limits for
Adults);
(B) minors and declared pregnant women likely to
receive, in 1 year from sources external to the body, a dose in
excess of 10% of any of the applicable limits in §336.311 of this
title (relating to Occupational Dose Limits for Minors) or §336.312
of this title (relating to Dose to an Embryo/Fetus); and
(C) individuals entering a high or very high radiation
area.
(2) Each licensee shall monitor (see §336.308 of this title
(relating to Determination of Internal Exposure)) the occupational
intake of radioactive material by and assess the committed effective
dose equivalent to:
(A) adults likely to receive, in 1 year, an intake in
excess of 10% of the applicable ALI(s) in Table I, Columns 1 and 2,
of §336.359, Appendix B, of this title (relating to Annual Limits on
Intake (ALI) and Derived Air Concentrations (DAC) of Radionuclides
for Occupational Exposure; Effluent Concentrations; Concentrations
for Release to Sanitary Sewerage); and
(B) minors and declared pregnant women likely to
receive, in 1 year, a committed effective dose equivalent in excess of
0.05 rem (0.5 millisievert).
§336.317. Control of Access to High Radiation Areas.
(a) The licensee shall ensure that each entrance or access
point to a high radiation area has one or more of the following
features:
(1) a control device that, upon entry into the area, causes
the level of radiation to be reduced below that level at which
an individual might receive a deep dose equivalent of 0.1 rem (1
millisievert) in 1 hour at 30 centimeters from the source of radiation
from any surface that the radiation penetrates; or
(2) a control device that energizes a conspicuous visible or
audible alarm signal so that the individual entering the high radiation
area and the supervisor of the activity are made aware of the entry;
or
(3) entryways that are locked, except during periods when
access to the areas is required, with positive control over each
individual entry.
(b) In place of the controls required by subsection (a) of this
section for a high radiation area, the licensee may substitute contin-
uous direct or electronic surveillance that is capable of preventing
unauthorized entry.
(c) The licensee may apply to the commission for approval
of alternative methods for controlling access to high radiation areas.
(d) The licensee shall establish the controls required by
subsections (a) and (c) of this section in a way that does not prevent
individuals from leaving a high radiation area.
(e) The licensee is not required to control each entrance or
access point to a room or other area that is a high radiation area
solely because of the presence of radioactive materials prepared for
transport and packaged and labeled in accordance with the rules of
the United States Department of Transportation provided that:
(1) the packages do not remain in the area longer than 3
days; and
(2) the dose rate at 1 meter from the external surface of
any package does not exceed 0.01 rem (0.1 millisievert) per hour.
§336.318. Control of Access to Very High Radiation Areas.
In addition to the requirements in §336.317 of this title (relating
to Control of Access to High Radiation Areas), the licensee shall
institute measures to ensure that an individual is not able to gain
unauthorized or inadvertent access to areas in which radiation levels
could be encountered at 500 rads (5 grays) or more in one hour at
1 meter from a source of radiation or any surface through which the
radiation penetrates.
§336.319. Use of Process or Other Engineering Controls.
The licensee shall use, to the extent practical, process or other
engineering controls (e.g., containment or ventilation) to control the
concentrations of radioactive material in air.
§336.320. Use of Other Controls.
When it is not practical to apply process or other engineering controls
to control the concentrations of radioactive material in air to values
below those that define an airborne radioactivity area, the licensee
shall, consistent with maintaining the total effective dose equivalent
ALARA, increase monitoring and limit intakes by one or more of the
following means:
(1) control of access;
(2) limitation of exposure times;
(3) use of respiratory protection equipment; or
(4) other controls.
§336.321. Use of Individual Respiratory Protection Equipment.
(a) If the licensee uses respiratory protection equipment to
limit intakes under §336.320 of this title (relating to Use of Other
Controls):
(1) The licensee shall use only respiratory protection
equipment that is tested and certified or had certification extended
by the National Institute for Occupational Safety and Health and the
Mine Safety and Health Administration (NIOSH/MSHA), except as
provided in paragraph (2) of this subsection.
(2) If the licensee wishes to use equipment that has not
been tested or certified by NIOSH/MSHA, or has not had certification
extended by NIOSH/MSHA, or for which there is no schedule for
testing or certification, the licensee shall submit an application for
authorized use of that equipment, including a demonstration by
testing, or a demonstration on the basis of reliable test information,
that the material and performance characteristics of the equipment
are capable of providing the proposed degree of protection under
anticipated conditions of use.
(3) The licensee shall implement and maintain a respira-
tory protection program that includes:
(A) air sampling sufficient to identify the potential
hazard, permit proper equipment selection, and estimate exposures;
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(B) surveys and bioassays, as appropriate, to evaluate
actual intakes;
(C) testing of respirators for operability immediately
before each use;
(D) written procedures regarding selection, fitting,
issuance, maintenance, and testing of respirators, including testing
for operability immediately before each use; supervision and training
of personnel; monitoring, including air sampling and bioassays; and
recordkeeping; and
(E) determination by a physician before initial fitting
of respirators, and at least every 12 months thereafter or periodically
at a frequency determined by a physician, that the individual user is
medically fit to use the respiratory protection equipment.
(4) The licensee shall issue a written policy statement on
respirator usage covering:
(A) the use of process or other engineering controls,
instead of respirators;
(B) the routine, nonroutine, and emergency use of
respirators; and
(C) the length of periods of respirator use and relief
from respirator use.
(5) The licensee shall advise each respirator user that the
user may leave the area at any time for relief from respirator use in the
event of equipment malfunction, physical or psychological distress,
procedural or communication failure, significant deterioration of
operating conditions, or any other conditions that might require this
relief.
(6) The licensee shall use respiratory protection equip-
ment within limitations for type and mode of use and shall provide
proper visual, communication, and other special capabilities, such as
adequate skin protection, when needed.
(b) When estimating exposure of individuals to airborne ra-
dioactive materials, the licensee may make allowance for respiratory
protection equipment used to limit intakes under §336.320 of this ti-
tle (relating to Use of Other Controls), provided that the following
conditions, in addition to those in subsection (a) of this section, are
satisfied:
(1) The licensee selects respiratory protection equipment
that provides a protection factor (see §336.358, Appendix A, of this
title (relating to Protection Factors for Respirators)) greater than
the multiple by which peak concentrations of airborne radioactive
materials in the working area are expected to exceed the values
specified in §336.359, Appendix B, Table I, Column 3, of this
title (relating to Annual Limits on Intake (ALI) and Derived Air
Concentrations (DAC) of Radionuclides for Occupational Exposure;
Effluent Concentrations; Concentrations for Release to Sanitary
Sewerage). However, if the selection of respiratory protection
equipment with a protection factor greater than the multiple defined
in the preceding sentence is inconsistent with the goal specified in
§336.320 of this title (relating to Use of Other Controls) of keeping
the total effective dose equivalent ALARA, the licensee may select
respiratory protection equipment with a lower protection factor only
if such a selection would result in keeping the total effective dose
equivalent ALARA. The concentration of radioactive material in the
air that is inhaled when respirators are worn may be initially estimated
by dividing the average concentration in air, during each period
of uninterrupted use, by the protection factor. If the exposure is
later found to be greater than initially estimated, the corrected value
shall be used; if the exposure is later found to be less than initially
estimated, the corrected value may be used.
(2) The licensee shall obtain authorization from the com-
mission by license amendment before assigning respiratory protection
factors in excess of those specified in §336.358, Appendix A, of this
title (relating to Protection Factors for Respirators). The commission
may authorize a licensee to use higher protection factors on receipt
of an application that:
(A) describes the situation for which a need exists for
higher protection factors; and
(B) demonstrates that the respiratory protection equip-
ment provides these higher protection factors under the proposed con-
ditions of use.
(c) In an emergency, the licensee shall use as emergency
equipment only respiratory protection equipment that has been
specifically certified or had certification extended for emergency
use by the National Institute for Occupational Safety and Health
(NIOSH)/the Mine Safety and Health Administration (MSHA).
(d) The licensee shall notify the executive director in writing
at least 30 days before the date that respiratory protection equipment
is first used under the provisions of either subsection (a) or (b) of
this section.
§336.322. Further Restrictions on the Use of Respiratory Protection
Equipment.
The commission may impose restrictions in addition to those in
§336.320 of this title (relating to Use of Other Controls), §336.321
of this title (relating to Use of Individual Respiratory Protection
Equipment), and §336.358, Appendix A, of this title (relating to
Protection Factors for Respirators) to:
(1) ensure that the respiratory protection program of the
licensee is adequate to limit exposures of individuals to airborne
radioactive materials; and
(2) limit the extent to which a licensee may use respiratory
protection equipment instead of process or other engineering controls.
§336.323. Security of Stored Radioactive Material.
The licensee shall secure from unauthorized removal or access
licensed radioactive materials that are stored in unrestricted areas.
§336.324. Control of Radioactive Material Not in Storage.
The licensee shall control and maintain constant surveillance of
licensed radioactive material that is in an unrestricted area and that
is not in storage.
§336.325. Caution Signs.
(a) Standard radiation symbol. Unless otherwise authorized
by the commission, the symbol prescribed by this section shall use
the colors magenta, or purple, or black on yellow background. The
symbol prescribed is the three-bladed design as follows:
Figure 1: 30 TAC §336.325(a)
(b) Additional information on signs and labels. In addition
to the contents of signs and labels prescribed in this subchapter,
the licensee shall provide, on or near the required signs and labels,
additional information, as appropriate, to make individuals aware of
potential radiation exposures and to minimize the exposures.
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§336.326. Posting Requirements.
(a) Posting of radiation areas. The licensee shall post each
radiation area with a conspicuous sign or signs bearing the radiation
symbol and the words "CAUTION, RADIATION AREA."
(b) Posting of high radiation areas. The licensee shall post
each high radiation area with a conspicuous sign or signs bearing the
radiation symbol and the words "CAUTION, HIGH RADIATION
AREA" or "DANGER, HIGH RADIATION AREA."
(c) Posting of very high radiation areas. The licensee shall
post each very high radiation area with a conspicuous sign or signs
bearing the radiation symbol and words "GRAVE DANGER, VERY
HIGH RADIATION AREA."
(d) Posting of airborne radioactivity areas. The licensee
shall post each airborne radioactivity area with a conspicuous sign
or signs bearing the radiation symbol and the words "CAUTION,
AIRBORNE RADIOACTIVITY AREA" or "DANGER, AIRBORNE
RADIOACTIVITY AREA."
(e) Posting of areas or rooms in which licensed radioactive
material is used or stored. The licensee shall post each area
or room in which there is used or stored an amount of licensed
material exceeding 10 times the quantity of such material specified in
§336.360, Appendix C, of this title (relating to Quantities of Licensed
Material Requiring Labeling) with a conspicuous sign or signs bearing
the radiation symbol and the words "CAUTION, RADIOACTIVE
MATERIAL(S)" or "DANGER, RADIOACTIVE MATERIAL(S)."
§336.327. Exceptions to Posting Requirements.
A licensee is not required to post caution signs in areas or rooms
containing radioactive materials for periods of less than 8 hours, if
each of the following conditions is met:
(1) The materials are constantly attended during these
periods by an individual who takes the precautions necessary to
prevent the exposure of individuals to radiation or radioactive
materials in excess of the limits established in this subchapter; and
(2) The area or room is subject to the licensee’s control.
§336.328. Labeling Containers.
(a) The licensee shall ensure that each container of licensed
material bears a durable, clearly visible label bearing the radiation
symbol and the words "CAUTION, RADIOACTIVE MATERIAL"
or "DANGER, RADIOACTIVE MATERIAL." The label shall also
provide sufficient information, such as the radionuclides present,
an estimate of the quantity of radioactivity, the date for which the
activity is estimated, radiation levels, kinds of materials, and mass
enrichment, to permit individuals handling or using the containers, or
working in the vicinity of the containers, to take precautions to avoid
or minimize exposures.
(b) Each licensee shall, before removal or disposal of empty
uncontaminated containers to unrestricted areas, remove or deface
the radioactive material label or otherwise clearly indicate that the
container no longer contains radioactive materials.
§336.329. Exemptions to Labeling Requirements.
A licensee is not required to label:
(1) containers holding licensed material in quantities less
than those listed in §336.360, Appendix C, of this title (relating to
Quantities of Licensed Material Requiring Labeling);
(2) containers holding licensed material in concentrations
less than those specified in Table III of §336.359, Appendix B, of
this title (relating to Annual Limits on Intake (ALI) and Derived Air
Concentrations (DAC) of Radionuclides for Occupational Exposure;
Effluent Concentrations; Concentrations for Release to Sanitary
Sewerage);
(3) containers attended by an individual who takes the
precautions necessary to prevent the exposure of individuals in excess
of the limits established by this subchapter;
(4) containers when they are in transport and packaged
and labeled in accordance with the rules of the United States Depart-
ment of Transportation (labeling of packages containing radioactive
material is required by the United states Department of Transporta-
tion if the amount and type of radioactive material exceeds the limits
for an excepted quantity or article as defined and limited by rules in
49 CFR §§173.403(m) and (w) and 172.436-172.440);
(5) containers that are accessible only to individuals
authorized to handle or use them, or to work in the vicinity of the
containers, if the contents are identified to these individuals by a
readily available written record. (Examples of containers of this type
are containers in locations such as water-filled canals, storage vaults,
or hot cells.) The record shall be retained as long as the containers
are in use for the purpose indicated on the record; or
(6) installed manufacturing or process equipment, such as
piping and tanks.
§336.330. Procedures for Receiving and Opening Packages.
(a) Each licensee who expects to receive a package contain-
ing quantities of radioactive material in excess of a Type A quantity,
as defined in §336.2 of this title (relating to Definitions), shall make
arrangements to receive:
(1) the package when the carrier offers it for delivery; or
(2) notification of the arrival of the package at the carrier’s
terminal and to take possession of the package expeditiously.
(b) Each licensee shall monitor the external surfaces of a
labeled (labeled with a Radioactive White I, Yellow II, or Yellow III
label, as specified in United States Department of Transportation rules
in 49 CFR §§172.403 and 172.436-172.440) package for radioactive
contamination unless the package contains:
(1) only radioactive material in the form of gas or in
special form, as defined in §336.2 of this title (relating to Definitions);
and
(2) quantities of radioactive material that are less than or
equal to the Type A quantity, as defined in §336.2 of this title (relating
to Definitions); and
(3) monitor all packages known to contain radioactive
material for radioactive contamination and radiation levels if there
is evidence of degradation of package integrity, such as packages
that are crushed, wet, or damaged.
(c) The licensee shall perform the monitoring required by
subsection (b) of this section as soon as practical after receipt of the
package, but not later than 3 hours after the package is received at
the licensee’s facility if it is received during the licensee’s normal
working hours, or not later than 3 hours after the beginning of the
next working day if it is received after working hours.
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(d) The licensee shall immediately notify the final delivery
carrier and, by telephone and telegram, mailgram, or facsimile, the
executive director and the Texas Department of Health when:
(1) Removable radioactive surface contamination exceeds
the limits of 10 CFR §71.87(i) (relating to Routine Determinations).
(2) External radiation levels exceed the limits of 10 CFR
§71.47 (relating to External Radiation Standards for All Packages).
(e) Each licensee shall:
(1) establish, maintain, and retain written procedures for
safely opening packages in which radioactive material is received;
and
(2) ensure that the procedures are followed and that due
consideration is given to special instructions for the type of package
being opened.
§336.331. General Requirements for Waste Disposal.
(a) Unless otherwise exempted, a licensee shall dispose of
licensed material, as appropriate to the type of licensed material,
only:
(1) by transfer to an authorized recipient as provided in
§336.338 of this title (relating to Transfer for Disposal at Licensed
Land Disposal Facility and Manifests) or in Subchapter H of this
chapter (relating to Licensing Requirements for Near-Surface Land
Disposal of Radioactive Waste);
(2) by transfer to a recipient authorized by commission
license for receipt and disposal of byproduct material, as defined in
§336.2, subparagraph (B), of this title (relating to Definitions), under
Subchapter G of this chapter (relating to Licensing Requirements
for Source Material (Uranium or Thorium) Recovery and Processing
Facilities);
(3) by transfer to a recipient authorized in another state by
license issued by the United States Nuclear Regulatory Commission
or an Agreement State or to the United States Department of Energy;
(4) by decay in storage;
(5) by release in effluents within the limits specified in
§336.313 of this title (relating to Dose Limits for Individual Members
of the Public);
(6) as authorized under §336.332 of this title (relating to
Method of Obtaining Approval of Proposed Disposal Procedures),
§336.333 of this title (relating to Disposal by Release into Sanitary
Sewerage), or §336.337 of this title (relating to Disposal of Specific
Wastes); or
(7) as specifically authorized by commission license is-
sued under Subchapter F of this chapter (relating to Licensing of
Alternative Methods of Disposal of Radioactive Material), Subchap-
ter G of this chapter (relating to Licensing Requirements for Source
Material (Uranium or Thorium) Recovery and Processing Facilities),
or Subchapter H of this chapter (relating to Licensing Requirements
for Near-Surface Land Disposal of Radioactive Waste).
(b) A person who receives waste containing licensed material
from other persons for processing or storage before disposal is subject
to applicable rules of the Texas Department of Health, except as
provided in subsection (c) of this section.
(c) Processing or storage of waste containing licensed mate-
rial from other persons at a disposal facility by a person licensed for
disposal under Subchapter G of this chapter (relating to Licensing
Requirements for Source Material (Uranium or Thorium) Recovery
and Processing Facilities) or Subchapter H of this chapter (relating
to Licensing Requirements for Near-Surface Land Disposal of Ra-
dioactive Waste) shall be regulated in accordance with the provi-
sions of §336.11, Appendix A, of this title (relating to Memorandum
of Understanding Between the Texas Department of Health and the
Texas Natural Resource Conservation Commission Regarding Radi-
ation Control Functions).
§336.332. Method of Obtaining Approval of Proposed Disposal
Procedures.
(a) A person may file an application with the executive di-
rector for approval of proposed procedures, not otherwise authorized
in this chapter, to dispose of radioactive material generated in the
person’s activities. Each application shall include:
(1) a description of the radioactive material involved,
including the quantities and types of radioactive material, the levels
of radioactivity, and the physical and chemical properties important
to risk evaluation;
(2) a description of the proposed manner and conditions
of disposal;
(3) an analysis and evaluation of pertinent information on
the nature of the environment, including topographical, geological,
meteorological, and hydrological characteristics and use of ground-
water and surface water in the general area;
(4) the nature and location of other potentially affected
facilities;
(5) analyses and procedures to ensure that doses are
maintained ALARA and within the dose limits of this subchapter;
and
(6) any other information the executive director may
require.
(b) A person holding a license issued under Subchapter F of
this chapter (relating to Licensing of Alternative Methods of Disposal
of Radioactive Material), Subchapter G of this chapter (relating to
Licensing Requirements for Source Material (Uranium or Thorium)
Recovery and Processing Facilities), or Subchapter H of this chapter
(relating to Licensing Requirements for Near-Surface Land Disposal
of Radioactive Waste) may apply for approval of proposed disposal
procedures in accordance with subsection (a) of this section by
requesting amendment of the license.
(c) A person applying for a license to be issued under
Subchapter F, Subchapter G, or Subchapter H of this chapter may
request approval of proposed disposal procedures in accordance with
subsection (a) of this section as part of the license application.
(d) A person not subject to licensing under Subchapter G
or Subchapter H of this chapter may request approval of proposed
disposal procedures in accordance with subsection (a) of this section
either by filing an application for a license under Subchapter F of
this chapter or by requesting approval without a license. In some
cases, approval of a limited disposal which meets the standards of
this subchapter may be granted by the executive director to a person
without a license, as authorized by law. Requests for approval
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without a license must be reviewed by the executive director on a
case-by-case basis.
§336.333. Disposal by Release into Sanitary Sewerage.
A licensee may discharge licensed material into sanitary sewerage if
each of the following conditions is satisfied:
(1) The material is readily soluble in water, or is readily
dispersible biological material; and
(2) The quantity of licensed or other radioactive material
that the licensee releases into the sewer in 1 month divided by the
average monthly volume of water released into the sewer by the
licensee does not exceed the concentration listed in Table III of
§336.359, Appendix B, of this title (relating to Annual Limits on
Intake (ALI) and Derived Air Concentrations (DAC) of Radionuclides
for Occupational Exposure; Effluent Concentrations; Concentrations
for Release to Sanitary Sewerage); and
(3) If more than one radionuclide is released, the licensee
shall determine the fraction of the limit in Table III of §336.359,
Appendix B, of this title represented by discharges into sanitary
sewerage by dividing the actual monthly average concentration of
each radionuclide released by the licensee into the sewer by the
concentration of that radionuclide listed in Table III of §336.359,
Appendix B, of this title, and the sum of the fractions for all of the
radionuclides released shall not exceed 1; and
(4) The total quantity of licensed and other radioactive
material that the licensee releases into the sanitary sewerage in a year
does not exceed 5 curies (185 gigabecquerels) of hydrogen-3, 1 curie
(37 gigabecquerels) of carbon-14, and 1 curie (37 gigabecquerels) of
all other radioactive materials combined.
§336.334. Disposal by Burial in Soil.
No licensee may dispose of radioactive material by burial in soil
except as provided by §336.337 of this title (relating to Disposal
of Specific Wastes) or by specific license authorization by the
commission under §336.332 of this title (relating to Method of
Obtaining Approval of Proposed Disposal Procedures), Subchapter
F of this chapter (relating to Licensing of Alternative Methods of
Disposal of Radioactive Material), Subchapter G of this chapter
(relating to Licensing Requirements for Source Material (Uranium
or Thorium) Recovery and Processing Facilities), or Subchapter H
of this chapter (relating to Licensing Requirements for Near-Surface
Land Disposal of Radioactive Waste).
§336.335. Disposal by Release into Septic Tanks.
No licensee may discharge radioactive material into a septic tank sys-
tem except by specific license authorization by the commission under
§336.332 of this title (relating to Method of Obtaining Approval of
Proposed Disposal Procedures).
§336.336. Treatment or Disposal by Incineration.
Treatment of radioactive material by incineration, except in a form
and concentration specified by §336.337 of this title (relating to
Disposal of Specific Wastes), is subject to applicable rules of
the Texas Department of Health. Ash residue waste containing
radioactive material shall be disposed of in accordance with §336.331
of this title (relating to General Requirements for Waste Disposal).
§336.337. Disposal of Specific Wastes.
(a) A licensee may dispose of the following licensed material
as if it were not radioactive:
(1) 0.05 microcurie (1.85 kilobecquerels), or less, of
hydrogen-3, carbon-14, or iodine-125 per gram of medium used for
liquid scintillation counting or in vitro clinical or in vitro laboratory
testing; and
(2) 0.05 microcurie (1.85 kilobecquerels), or less, of
hydrogen-3, carbon-14, or iodine-125 per gram of animal tissue,
averaged over the weight of the entire animal.
(b) A licensee shall not dispose of tissue under subsection
(a)(2) of this section in a manner that would permit its use either as
food for humans or as animal feed.
(c) A licensee may, upon commission approval under subsec-
tion (b) of this section, dispose of licensed material listed in §336.365,
Appendix H, of this title (relating to Radionuclide Concentration and
Annual Activity Limits for Disposal in a Type I Municipal Solid
Waste Facility or a Hazardous Waste Facility), provided that the
licensed material does not exceed the specified concentration and
annual activity limits, in a Type I municipal solid waste facility as
defined in the commission’s rules in Chapter 330 of this title (relating
to Municipal Solid Waste), unless the licensed material is hazardous
waste, or is combined with hazardous waste, as defined in Chapter
330 of this title. Licensed material listed in §336.365, Appendix H,
of this title which does not exceed the specified concentration and
annual activity limits and which is hazardous waste, or is combined
with hazardous waste, may be disposed of at a hazardous waste dis-
posal facility in accordance with the commission’s rules in Chapter
335 of this title (relating to Industrial Solid Waste and Municipal
Hazardous Waste). Disposals at a Type I municipal solid waste fa-
cility or a hazardous waste disposal facility must comply with other
requirements for those facilities as set forth in Chapters 330 or 335
of this title, respectively.
(d) A licensee may apply for commission authorization, by
license amendment, for the disposal of licensed material under
subsection (c) of this section by submitting procedures for the
following to the executive director:
(1) physical delivery of the material to the disposal
facility;
(2) surveys to be performed for compliance with subsec-
tion (e)(1) of this section;
(3) maintaining secure packaging during transportation to
the site; and
(4) maintaining records of any disposals made under this
subsection.
(e) Each licensee who disposes of licensed material under
subsections (a)-(d) of this section shall:
(1) make surveys adequate to assure that the limits
specified in subsection (a) or (c) of this section are not exceeded;
and
(2) remove or otherwise obliterate or obscure all labels,
tags, or other markings which would indicate that the material or
contents is radioactive.
(f) Each licensee who disposes of licensed material under
subsections (a)-(d) of this section shall maintain records in accordance
with §336.348 of this title (relating to Records of Waste Disposal).
General licensees under this subsection are exempt from the other
requirements of this subchapter and of Subchapter E of this chapter
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(relating to Notices, Instructions, and Reports to Workers and
Inspections) with respect to the disposal authorized under this
subsection.
(g) Material disposed of under this section is exempt from the
requirements of §336.207 of this title (both relating to Preparation of
Radioactive Material for Transport).
§336.338. Transfer for Disposal at Licensed Land Disposal Facility
and Manifests.
(a) Transfer of low-level radioactive waste by a waste
generator, waste collector, or waste processor who ships this waste
either directly, or indirectly through a collector or processor, to a
licensed land disposal facility is subject to applicable rules of the
Texas Department of Health. Any commission licensee who transfers
low-level radioactive waste for disposal at a licensed land disposal
facility is subject to applicable rules of the Texas Department of
Health with respect to transfers.
(b) Beginning March 1, 1998, a licensed land disposal facility
operator shall use and comply with the requirements of §336.363,
Appendix F, of this title (relating to Requirements for Receipt of Low-
Level Radioactive Waste for Disposal at Licensed Land Disposal
Facilities and Uniform Manifests). Before March 1, 1998, a land
disposal facility operator shall use and comply with the requirements
of §336.361, Appendix D, of this title (relating to Requirements for
Receipt of Low-Level Radioactive Waste for Disposal at Licensed
Land Disposal Facilities and Manifests), unless the land disposal
facility operator elects to use and comply with the requirements
of §336.363, Appendix F of this title. Before March 1, 1998, a
licensed land disposal facility operator may require that shipments of
waste received at the facility have the uniform manifest prescribed
in §336.363, Appendix F of this title, or the manifest prescribed in
§336.361, Appendix D of this title.
§336.339. Texas Department of Health Inspection and Regulation of
Shipments of Radioactive Waste.
(a) Each shipment of radioactive waste to a licensed land
disposal facility in Texas is subject to inspection by the Texas
Department of Health before shipment.
(b) Shipment and transportation of radioactive waste to a
licensed land disposal facility in Texas are subject to applicable rules
of the Texas Department of Health, United States Department of
Transportation, and United States Nuclear Regulatory Commission.
§336.340. Compliance with Environmental and Health Protection
Regulations.
Nothing in this subchapter relieves the licensee from complying with
other applicable federal, state, and local regulations governing any
other toxic or hazardous properties of materials that may be disposed
of under the rules in this chapter.
§336.341. General Requirements for Recordkeeping.
(a) Each licensee shall use the units curie, rad, and rem, in-
cluding multiples and subdivisions, and shall clearly indicate the units
of all quantities on records required by this subchapter. Disintegra-
tions per minute may be indicated on records of surveys performed to
determine compliance with §336.357 of this title (relating to Surface
Contamination Limits for Facilities and Equipment) and §336.364,
Appendix G, of this title (relating to Acceptable Surface Contamina-
tion Levels).
(b) Notwithstanding the requirements of subsection (a) of this
section, information on shipment manifests for wastes received at a
licensed land disposal facility, as required by §336.338(b) of this title
(relating to Transfer for Disposal at Licensed Land Disposal Facility
and Manifests), shall be recorded in SI units (becquerel, gray, and
sievert) or in SI and units as specified in subsection (a) of this section.
(c) The licensee shall make a clear distinction among the
quantities entered on the records required by this subchapter, such
as total effective dose equivalent, shallow-dose equivalent, eye
dose equivalent, deep-dose equivalent, and committed effective dose
equivalent.
§336.342. Records of Radiation Protection Programs.
(a) Each licensee shall maintain records of the radiation
protection program, including:
(1) the provisions of the program; and
(2) audits and other reviews of program content and
implementation.
(b) The licensee shall retain the records required by subsec-
tion (a)(1) of this section until the commission terminates each perti-
nent license requiring the record. The licensee shall retain the records
required by subsection (a)(2) of this section for 3 years after the record
is made.
§336.343. Records of Surveys.
(a) Each licensee shall maintain records showing the results
of surveys and calibrations required by §336.315 of this title
(relating to General Requirements for Surveys and Monitoring) and
§336.330(b) of this title (relating to Procedures for Receiving and
Opening Packages). The licensee shall retain these records for 3
years after the record is made.
(b) The licensee shall retain each of the following records
until the commission terminates each pertinent license requiring the
record:
(1) results of surveys to determine the dose from external
sources of radiation and used, in the absence of or in combination
with individual monitoring data, in the assessment of individual dose
equivalents. This includes those records of results of surveys to
determine the dose from external sources and used, in the absence of
or in combination with individual monitoring data, in the assessment
of individual dose equivalents required under the standards for
protection against radiation in effect before January 1, 1994;
(2) results of measurements and calculations used to
determine individual intakes of radioactive material and used in the
assessment of internal dose. This includes those records of the
results of measurements and calculations used to determine individual
intakes of radioactive material and used in the assessment of internal
dose required under the standards for protection against radiation in
effect before January 1, 1994.
(3) results of air sampling, surveys, and bioassays re-
quired under §336.321(a)(3)(A) and (B) of this title (relating to Use
of Individual Respiratory Protection Equipment). This includes those
records showing the results of air sampling, surveys, and bioassays
required under the standards for protection against radiation in effect
before January 1, 1994.
(4) results of measurements and calculations used to
evaluate the release of radioactive effluents to the environment. This
includes those records of the results of measurements and calculations
used to evaluate the release of radioactive effluents to the environment
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required under the standards for protection against radiation in effect
before January 1, 1994.
§336.344. Records of Prior Occupational Dose.
The licensee shall retain the records of prior occupational radiation
dose and exposure history as specified in §336.309 of this title
(relating to Determination of Prior Occupational Dose) on form
"Cumulative Occupational Exposure History" (§336.367, Appendix
J of this title) or equivalent until the commission terminates each
pertinent license requiring this record. The licensee shall retain
records used in preparing form "Cumulative Occupational Exposure
History" (§336.367, Appendix J of this title) or equivalent for 3 years
after the record is made. This includes records required under the
standards for protection against radiation in effect before January 1,
1994.
§336.345. Records of Planned Special Exposures.
(a) For each use of the provisions of §336.310 of this title
(relating to Planned Special Exposures) for planned special exposures,
the licensee shall maintain records that describe:
(1) the exceptional circumstances requiring the use of a
planned special exposure;
(2) the name of the management official who authorized
the planned special exposure and a copy of the signed authorization;
(3) what actions were necessary;
(4) why the actions were necessary;
(5) what precautions were taken to assure that doses were
maintained ALARA;
(6) what individual and collective doses were expected to
result; and
(7) the doses actually received in the planned special
exposure.
(b) The licensee shall retain the records until the commission
terminates each pertinent license requiring these records.
§336.346. Records of Individual Monitoring Results.
(a) Recordkeeping requirement. Each licensee shall maintain
records of doses received by all individuals for whom monitoring was
required under §336.316 of this title (relating to Conditions Requiring
Individual Monitoring of External and Internal Occupational Dose)
and records of doses received during planned special exposures,
accidents, and emergency conditions. Assessments of dose equivalent
and records made using units in effect before January 1, 1994, need
not be changed. These records shall include, when applicable:
(1) the deep-dose equivalent to the whole body, eye dose
equivalent, shallow-dose equivalent to the skin, and shallow-dose
equivalent to the extremities;
(2) the estimated intake or body burden of radionuclides
(see §336.306 of this title (relating to Compliance with Requirements
for Summation of External and Internal Doses));
(3) the committed effective dose equivalent assigned to
the intake or body burden of radionuclides;
(4) the specific information used to calculate the commit-
ted effective dose equivalent under §336.308(c) of this title (relating
to Determination of Internal Exposure);
(5) the total effective dose equivalent when required by
§336.306 of this title (relating to Compliance with Requirements for
Summation of External and Internal Doses); and
(6) the total of the deep-dose equivalent and the commit-
ted dose to the organ receiving the highest total dose.
(b) Recordkeeping frequency. The licensee shall make
entries of the records specified in subsection (a) of this section at
intervals not to exceed 1 year.
(c) Recordkeeping format. The licensee shall maintain
the records specified in subsection (a) of this section on form
"Occupational Exposure Record for a Monitoring Period" (see
§336.368, Appendix K of this title (relating to Occupational Exposure
Record for a Monitoring Period)), in accordance with the instructions
for that form, or in clear and legible records containing all the
information required by form.
(d) The licensee shall maintain the records of dose to an
embryo/fetus with the records of dose to the declared pregnant
woman. The declaration of pregnancy, including the estimated date of
conception, shall also be kept on file but may be maintained separately
from the dose records.
(e) The licensee shall retain each required form or record
until the commission terminates each pertinent license requiring the
form or record. This includes records required under the standards
for protection against radiation in effect before January 1, 1994.
§336.347. Records of Dose to Individual Members of the Public.
(a) Each licensee shall maintain records sufficient to demon-
strate compliance with the dose limit for individual members of the
public. See §336.313 of this title (relating to Dose Limits for Indi-
vidual Members of the Public).
(b) The licensee shall retain the records required by subsec-
tion (a) of this section until the commission terminates each pertinent
license requiring the record.
§336.348. Records of Waste Disposal.
(a) Each licensee shall maintain records of the disposal of
licensed materials made under §336.332 of this title (relating to
Method of Obtaining Approval of Proposed Disposal Procedures),
§336.333 of this title (relating to Disposal by Release into Sanitary
Sewerage), §336.336 of this title (relating to Treatment or Disposal
by Incineration), §336.337 of this title (relating to Disposal of
Specific Wastes); made by transfer to an authorized recipient under
§336.331(a)(1)-(3) of this title (relating to General Requirements for
Waste Disposal); or made under license authorization issued under
Subchapter F of this chapter (relating to Licensing of Alternative
Methods of Disposal of Radioactive Material), Subchapter G of
this chapter (relating to Licensing Requirements for Source Material
(Uranium or Thorium) Recovery and Processing Facilities), or
Subchapter H of this chapter (relating to Licensing Requirements for
Near-Surface Land Disposal of Radioactive Waste). Each licensee
shall also maintain records of the disposal of licensed materials by
burial in soil, including burials authorized by Texas Department of
Health rules before May 1977.
(b) The licensee shall retain the records required by subsec-
tion (a) of this section until the commission terminates each pertinent
license requiring the record. This includes records required under the
standards for protection against radiation in effect before January 1,
1994.
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§336.349. Form of Records.
Each record required by this subchapter shall be legible throughout
the specified retention period. The record shall be the original or a
reproduced copy or a microform, provided that the copy or microform
is authenticated by authorized personnel and that the microform is
capable of producing a clear copy throughout the required retention
period. The record may also be stored in electronic media with
the capability for producing legible, accurate, and complete records
during the required retention period. Records, such as letters,
drawings, and specifications, shall include all pertinent information,
such as stamps, initials, and signatures. The licensee shall maintain
adequate safeguards against tampering with and loss of records.
§336.350. Reports of Stolen, Lost, or Missing Licensed Radioactive
Material.
(a) Telephone reports. Each licensee shall report to the
executive director or staff by telephone as follows:
(1) immediately after its occurrence becomes known to
the licensee, any stolen, lost, or missing licensed radioactive material
in an aggregate quantity equal to or greater than 1,000 times the
quantity specified in §336.360, Appendix C, of this title (relating
to Quantities of Licensed Material Requiring Labeling) under those
circumstances that it appears to the licensee that an exposure could
result to individuals in unrestricted areas; or
(2) within 30 days after its occurrence becomes known to
the licensee, any stolen, lost, or missing licensed radioactive material
in an aggregate quantity greater than 10 times the quantity specified
in §336.360, Appendix C, of this title that is still missing.
(b) Written reports. Each licensee required to make a report
under subsection (a) of this section shall, within 30 days after making
the telephone report, make a written report to the executive director
setting forth the following information:
(1) a description of the licensed radioactive material
involved, including the kind, quantity, and chemical and physical
form;
(2) a description of the circumstances under which the
loss or theft occurred;
(3) a statement of disposition, or probable disposition, of
the licensed material involved;
(4) exposures of individuals to radiation, circumstances
under which the exposures occurred, and the possible total effective
dose equivalent to persons in unrestricted areas;
(5) actions that have been taken, or will be taken, to re-
cover the licensed material; and
(6) procedures or measures that have been, or will be,
adopted to ensure against a recurrence of the loss or theft of licensed
material.
(c) Subsequent to filing the written report, the licensee shall
also report any additional substantive information on the loss or theft
within 30 days after the licensee learns of this information.
(d) The licensee shall prepare any report filed with the
executive director under this section so that names of individuals
who may have received exposure to radiation or radioactive material
are stated in a separate and detachable part of the report.
§336.351. Notification of Incidents.
(a) Immediate notification. Notwithstanding any other re-
quirements for notification, each licensee shall immediately report
to the executive director or staff each event involving licensed ra-
dioactive material possessed by the licensee that may have caused or
threatens to cause any of the following conditions:
(1) an individual to receive:
(A) a total effective dose equivalent of 25 rems (0.25
sievert) or more;
(B) an eye dose equivalent of 75 rems (0.75 sievert)
or more; or
(C) a shallow-dose equivalent to the skin or extremi-
ties or a total organ dose equivalent of 250 rads (2.5 grays) or more;
or
(2) the release of radioactive material, inside or outside
of a restricted area, so that, had an individual been present for 24
hours, the individual could have received an intake 5 times the ALI.
This provision does not apply to locations where personnel are not
normally stationed during routine operations, such as hot-cells or
process enclosures.
(b) Twenty-four hour notification. Each licensee shall, within
24 hours of discovery of the event, report to the executive director or
staff any event involving loss of control of licensed material possessed
by the licensee that may have caused, or threatens to cause, any of
the following conditions:
(1) an individual to receive, in a period of 24 hours:
(A) total effective dose equivalent exceeding 5 rems
(0.05 sievert);
(B) an eye dose equivalent exceeding 15 rems (0.15
sievert); or
(C) a shallow-dose equivalent to the skin or extremi-
ties or a total organ dose equivalent exceeding 50 rems (0.5 sievert);
or
(2) the release of radioactive material, inside or outside
of a restricted area, so that, had an individual been present for 24
hours, the individual could have received an intake in excess of one
ALI. This provision does not apply to locations where personnel are
not normally stationed during routine operations, such as hot-cells or
process enclosures.
(c) The licensee shall prepare any report filed with the exec-
utive director or staff under this section so that names of individuals
who may have received exposure to radiation or radioactive material
are stated in a separate and detachable part of the report.
(d) Licensees shall make the reports required by subsections
(a) and (b) of this section by telephone and shall confirm the telephone
report within 24 hours by telegram, mailgram, or facsimile.
(e) The provisions of this section do not apply to doses
that result from planned special exposures, provided those doses
are within the limits for planned special exposures and are reported
under §336.353 of this title (relating to Reports of Planned Special
Exposures).
§336.352. Reports of Exposures, Radiation Levels, and Concentra-
tions of Radioactive Material Exceeding the Limits.
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(a) Reportable events. In addition to the notification required
by §336.351 of this title (relating to Notification of Incidents), each
licensee shall submit a written report to the executive director within
30 days after learning of any of the following occurrences:
(1) any incident for which notification is required by
§336.351 of this title; or
(2) doses in excess of any of the following:
(A) the occupational dose limits for adults in §336.305
of this title (relating to Occupational Dose Limits for Adults);
(B) the occupational dose limits for minors in
§336.311 of this title (relating to Occupational Dose Limits for
Minors);
(C) the limits for an embryo/fetus of a declared
pregnant woman in §336.312 of this title (relating to Dose to an
Embryo/Fetus);
(D) the limits for an individual member of the public
in §336.313 of this title (relating to Dose Limits for Individual
Members of the Public); or
(E) any applicable limit in the license; or
(3) levels of radiation or concentrations of radioactive
material in:
(A) a restricted area in excess of applicable limits in
the license; or
(B) an unrestricted area in excess of 10 times any
applicable limit set forth in this subchapter or in the license, whether
or not involving exposure of any individual in excess of the limits in
§336.313 of this title (relating to Dose Limits for Individual Members
of the Public); or
(4) for licensees subject to the provisions of the United
States Environmental Protection Agency’s generally applicable envi-
ronmental radiation standards in 40 CFR Part 190 (relating to Envi-
ronmental Radiation Protection Standards for Nuclear Power Opera-
tions), levels of radiation or releases of radioactive material in excess
of those standards or of license conditions related to those standards.
(b) Contents of reports.
(1) Each report required by subsection (a) of this section
shall describe the extent of exposure of individuals to radiation and
radioactive material, including, as appropriate:
(A) estimates of each individual’s dose;
(B) the levels of radiation and concentrations of
radioactive material involved;
(C) the cause of the elevated exposures, dose rates,
or concentrations; and
(D) corrective steps taken or planned to ensure against
a recurrence, including the schedule for achieving conformance with
applicable limits, generally applicable environmental standards, and
associated license conditions.
(2) Each report filed under subsection (a) of this section
shall include for each individual exposed the name, social security
number, and date of birth. With respect to the limit for the embryo/
fetus in §336.312 of this title (relating to Dose to an Embryo/Fetus),
the identifiers should be those of the declared pregnant woman. The
report shall be prepared so that this information is stated in a separate
and detachable part of the report.
§336.353. Reports of Planned Special Exposures.
The licensee shall submit a written report to the executive director
within 30 days following any planned special exposure conducted in
accordance with §336.310 of this title (relating to Planned Special
Exposures), informing the executive director that a planned special
exposure was conducted and indicating the date the planned special
exposure occurred and the information required by §336.345 of this
title (relating to Records of Planned Special Exposures).
§336.354. Reports to Individuals.
(a) Reports to individuals of exceeding dose limits. When a
licensee is required, under the provisions of §336.352 of this title (re-
lating to Reports of Exposures, Radiation Levels, and Concentrations
of Radioactive Material Exceeding the Limits), §336.353 of this title
(relating to Reports of Planned Special Exposures), or §336.355 of
this title (relating to Reports of Individual Monitoring), to report to
the executive director any exposure of an identified occupationally-
exposed individual, or an identified member of the public, to radiation
or radioactive material, the licensee shall also provide a copy of the
report submitted to the executive director to the individual. This re-
port must be transmitted at a time not later than the transmittal to the
executive director.
(b) Notifications and reports to individuals. In addition
to the reports to individuals under subsection (a) of this section,
each licensee shall provide notification and reports to individuals of
exposure to radiation or radioactive material as specified in §336.405
of this title (relating to Notifications and Reports to Individuals).
§336.355. Reports of Individual Monitoring.
(a) Each person licensed by the commission to receive
radioactive waste from other persons for disposal under Subchapter H
of this chapter (relating to Licensing Requirements for Near-Surface
Land Disposal of Radioactive Waste) shall submit an annual report
of the results of individual monitoring carried out by the licensee
for each individual for whom monitoring was required by §336.316
of this title (relating to Conditions Requiring Individual Monitoring
of External and Internal Occupational Dose) during that year. The
licensee may include additional data for individuals for whom
monitoring was provided but not required. The licensee shall use
the form "Occupational Exposure Record for a Monitoring Period"
(see §336.368, Appendix K of this title (relating to Occupational
Exposure Record for a Monitoring Period)) or a clear and legible
record containing all the information required by that form.
(b) The licensee shall submit the report required by subsec-
tion (a) of this section, covering the preceding year, to the executive
director on or before April 30 of each year.
§336.356. Soil and Vegetation Contamination Limits.
(a) No licensee may possess, receive, use, or transfer licensed
radioactive material in such a manner as to cause contamination
of soil or vegetation in unrestricted areas to the extent that the
contamination exceeds the background level by more than:
(1) the concentration limits, based on dry weight, speci-
fied in §336.366, Appendix I, of this title (relating to Soil and Veg-
etation Contamination Limits for Selected Radionuclides);
(2) the concentration limits, based on dry weight, taken
from the concentrations in Table III of §336.359, Appendix B, of
PROPOSED RULES January 10, 1997 22 TexReg 641
this title (relating to Annual Limits on Intake (ALI) and Derived Air
Concentrations (DAC) of Radionuclides for Occupational Exposure;
Effluent Concentrations; Concentrations for Release to Sanitary
Sewerage) with the units converted from microcuries per milliliter
(Ci/ml) to microcuries per gram (Ci/g), for radionuclides not
specified in §336.366, Appendix I, of this title, except as provided in
paragraphs (3) and (4) of this subsection;
(3) for radium-226 or radium-228 in soil, the following
limits, based on dry weight, averaged over any 100 square meters of
area:
(A) 5 picocuries/gram (pCi/g), averaged over the first
15 centimeters of soil below the surface;
(B) 15 pCi/g, averaged over 15-centimeter thick
layers of soil more than 15 centimeters below the surface;
(4) for radium-226 or radium-228 in vegetation, 5 pCi/g,
based on dry weight; and
(5) for natural uranium, the following limits, based on dry
weight, averaged over any 100 square meters of area:
(A) 30 pCi/g, averaged over the top 15 centimeters
of soil below the surface;
(B) 150 pCi/g, average concentration at depths greater
than 15 centimeters below the surface.
(b) Where combinations of radionuclides are involved, the
sum of the ratios between the concentrations present and the limits
specified in subsection (a) of this section shall not exceed 1.
(c) Notwithstanding the limits set forth in subsection (a) of
this section, each licensee shall make every reasonable effort to
maintain any contamination of soil or vegetation ALARA.
(d) If contamination caused by the licensee is detected in an
unrestricted area, the licensee shall decontaminate any unrestricted
area which is contaminated above the limits specified in subsection
(a) of this section.
(e) Not withstanding the limits set forth in subsection (a) of
this section, contamination levels must be maintained in unrestricted
areas so that no individual member of the public will receive an
effective dose equivalent in excess of 0.1 rem above background
(100 mR/yr) in a year.
(f) Each licensee shall decommission the licensed facilities
and land to allow use as an unrestricted area. No licensee may va-
cate a facility or land or release a facility or land for unrestricted
use until the concentrations of licensed radioactive material are be-
low the limits specified in subsection (a)of this section. The licensee
shall conduct radiation surveys and provide reports and documenta-
tion to demonstrate that the requirements for release have been met.
The executive director may also require the licensee to provide other
information as may be necessary to demonstrate that the facilities and
land are suitable for release.
§336.357. Surface Contamination Limits for Facilities and Equip-
ment.
(a) Before vacating any facility or releasing any facility
or equipment for unrestricted use, each licensee shall ensure that
radioactive contamination has been removed to levels ALARA.
(b) No licensee may vacate a facility or release a facility or
equipment for unrestricted use until radioactive surface contamination
levels are below the limits specified in §336.364, Appendix G, of
this title (relating to Acceptable Surface Contamination Levels). The
licensee shall conduct radiation surveys and provide reports and
documentation to demonstrate that the requirements for release have
been met. The executive director may also require the licensee to
provide other information as may be necessary to demonstrate that
the facilities and equipment are suitable for release.
(c) In addition to meeting the surface contamination limits
f subsection (b) of this section, porous materials (e.g., concrete),
which are to be released for unrestricted use, shall be evaluated
to determine whether radioactive materials have penetrated to the
interior of the material. If radioactive contamination has penetrated
into the material, analysis of the average concentration, in picocuries
per gram, shall be made. The material may be released for
unrestricted use if the radionuclide concentrations do not exceed the
limits specified for soil in §336.356(a) of this title (relating to Soil
and Vegetation Contamination Limits).
§336.358. Appendix A. Protection Factors for Respirators.
Figure 1: 30 TAC §336.358, Appendix A
§336.359. Appendix B Annual Limits on Intake (ALI) and Derived
Air Concentrations (DAC) of Radionuclides for Occupational Expo-
sure; Effluent Concentrations; Concentrations for Release to Sanitary
Sewerage.
(a) Introduction. For each radionuclide, Table I indicates the
chemical form that is to be used for selecting the appropriate annual
limit on intake (ALI) or derived air concentration (DAC) value. The
ALIs and DACs for inhalation are given for an aerosol with an activity
median aerodynamic diameter (AMAD) of 1 micrometer and for three
classes (D,W,Y) of radioactive material, which refer to their retention
(approximately days, weeks, or years) in the pulmonary region of the
lung. This classification applies to a range of clearance half-times
for D of less than 10 days, for W from 10 to 100 days, and for Y
greater than 100 days.
(1) The class (D, W, or Y) given in the column headed
"Class" applies only to the inhalation ALIs and DACs given in Table
I, Columns 2 and 3. Table II provides concentration limits for
airborne and liquid effluents released to the general environment.
Table III provides concentration limits for discharges to sanitary
sewerage.
(2) The values in Tables I, II, and III are presented in the
computer "E" notation. In this notation, a value of 6E-02 represents a
value of 6 x 10-2 or 0.06, 6E+2 represents 6 x 102 or 600, and 6E+0
represents 6 x 100 or 6. Values are given in units of microcuries
(Ci) or microcuries per milliliter (Ci/ml), as indicated.
(b) Table I, "Occupational Values". Note that the columns in
Table I of this appendix captioned "Oral Ingestion ALI," "Inhalation
ALI," and "DAC," are applicable to occupational exposure to
radioactive material.
(1) The ALIs in this appendix are the annual intakes
of a given radionuclide by "reference man" that would result in
either a committed effective dose equivalent of 5 rems (0.05 sievert)
(stochastic ALI) or a committed dose equivalent of 50 rems (0.5
sievert) to an organ or tissue (non-stochastic ALI). The stochastic
ALIs were derived to result in a risk, due to irradiation of organs and
tissues, comparable to the risk associated with deep dose equivalent
to the whole body of 5 rems (0.05 sievert). The derivation includes
multiplying the committed dose equivalent to an organ or tissue by
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a weighting factor, w
T
. This weighting factor is the proportion of
the risk of stochastic effects resulting from irradiation of the organ or
tissue, T, to the total risk of stochastic effects when the whole body is
irradiated uniformly. The values of w
T
are listed under the definition
of "weighting factor" in §336.2 of this title (relating to Definitions).
The non-stochastic ALIs were derived to avoid non-stochastic effects,
such as prompt damage to tissue or reduction in organ function.
(2) A value of w
T
= 0.06 is applicable to each of the five
organs or tissues in the "remainder" category receiving the highest
dose equivalents, and the dose equivalents of all other remaining
tissues may be disregarded. The following parts of the GI tract–
stomach, small intestine, upper large intestine, and lower large
intestine–are to be treated as four separate organs.
(3) Note that the dose equivalents for an extremity, skin,
and lens of the eye are not considered in computing the committed
effective dose equivalent but are subject to limits that must be met
separately. When an ALI is defined by the stochastic dose limit, this
value alone is given.
(4) When an ALI is determined by the non-stochastic dose
limit to an organ, the organ or tissue to which the limit applies is
shown, and the ALI for the stochastic limit is shown in parentheses.
The following abbreviated organ or tissue designations are used:
(A) LLI wall = lower large intestine wall;
(B) St wall = stomach wall;
(C) Blad wall = bladder wall; and
(D) Bone surf = bone surface.
(5) The use of the ALIs listed first, the more limiting of
the stochastic and non-stochastic ALIs, will ensure that non-stochastic
effects are avoided and that the risk of stochastic effects is limited
to an acceptably low value. If, in a particular situation involving a
radionuclide for which the non-stochastic ALI is limiting, use of that
non-stochastic ALI is considered unduly conservative, the licensee
may use the stochastic ALI to determine the committed effective
dose equivalent. However, the licensee shall also ensure that the 50-
rem (0.5 sievert) dose equivalent limit for any organ or tissue is not
exceeded by the sum of the external deep dose equivalent plus the
internal committed dose equivalent to that organ (not the effective
dose). For the case where there is no external dose contribution, this
would be demonstrated if the sum of the fractions of the nonstochastic
ALIs (ALI
ns
) that contribute to the committed dose equivalent to the
organ receiving the highest dose does not exceed 1 (i.e., (intake
in Ci of each radionuclide/ALI
ns
) ≤ 1.0). If there is an external
deep-dose equivalent contribution of H
d,
then this sum must be less
than 1- (H
d
/50), instead of≤ 1.0.
(6) The DAC values are derived limits intended to control
chronic occupational exposures. The relationship between the DAC
and the ALI is given by:
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(7) The DAC values relate to one of two modes of
exposure: either external submersion or the internal committed dose
equivalents resulting from inhalation of radioactive materials. The
DAC values based upon submersion are for immersion in a semi-
infinite cloud of uniform concentration and apply to each radionuclide
separately.
(8) The ALI and DAC values include contributions to
exposure by the single radionuclide named and any in-growth
of daughter radionuclides produced in the body by decay of the
parent. However, intakes that include both the parent and daughter
radionuclides shall be treated by the general method appropriate for
mixtures.
(9) The values of ALI and DAC do not apply directly
when the individual both ingests and inhales a radionuclide, when
the individual is exposed to a mixture of radionuclides by either
inhalation or ingestion or both, or when the individual is exposed
to both internal and external irradiation (see §336.306 of this
title (relating to Compliance with Requirements for Summation of
External and Internal Doses)). When an individual is exposed to
radioactive materials which fall under several of the translocation
classifications of the same radionuclide (i.e., Class D, Class W, or
Class Y), the exposure may be evaluated as if it were a mixture of
different radionuclides.
(10) It shall be noted that the classification of a compound
as Class D, W, or Y is based on the chemical form of the compound
and does not take into account the radiological half-life of different
radionuclides. For this reason, values are given for Class D, W, and
Y compounds, even for very short-lived radionuclides.
(c) Table II, "Effluent Concentrations". The columns in
Table II of this appendix captioned "Effluent Concentrations," "Air,"
and "Water" are applicable to the assessment and control of dose to
the public, particularly in the implementation of the provisions of
§336.314 of this title (relating to Compliance with Dose Limits for
Individual Members of the Public). The concentration values given
in Columns 1 and 2 of Table II are equivalent to the radionuclide
concentrations which, if inhaled or ingested continuously over the
course of a year, would produce a total effective dose equivalent of
0.05 rem (0.5 millisievert).
(1) Consideration of non-stochastic limits has not been
included in deriving the air and water effluent concentration limits
because non-stochastic effects are presumed not to occur at or below
the dose levels established for individual members of the public.
For radionuclides, where the non-stochastic limit was governing in
d riving the occupational DAC, the stochastic ALI was used in
deriving the corresponding airborne effluent limit in Table II. For
this reason, the DAC and airborne effluent limits are not always
proportional.
(2) The air concentration values listed in Table II, Column
1, were derived by one of two methods. For those radionuclides for
which the stochastic limit is governing, the occupational stochastic
inhalation ALI was divided by 2.4 x 109 ml, relating the inhalation
ALI to the DAC and then divided by a factor of 300. The factor of
300 is composed of a factor of 50 to relate the 5-rem (0.05 sievert)
annual occupational dose limit to the 0.1 rem (1 millisievert) limit
for members of the public, a factor of 3 to adjust for the difference
in exposure time and the inhalation rate for a worker and that for
members of the public; and a factor of 2 to adjust the occupational
values (derived for adults) so that they are applicable to other age
groups.
(3) For those radionuclides for which submersion (exter-
nal dose) is limiting, the occupational DAC in Table I, Column 3,
was divided by 219. The factor of 219 is composed of a factor of 50
and a factor of 4.38 relating occupational exposure for 2,000 hours/
year to full-time exposure (8,760 hours/year). Note that an additional
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factor of 2 for age considerations is not warranted in the submersion
case.
(4) The water concentrations were derived by taking
the most restrictive occupational stochastic oral ingestion ALI and
dividing by 7.3 x 107 ml. The factor of 7.3 x 107 ml is composed
of the factors of 50 and 2 and a factor of 7.3 x 105 ml which is the
annual water intake of "reference man."
(5) Note 6 of this appendix provides groupings of ra-
dionuclides that are applicable to unknown mixtures of radionuclides.
These groupings, including occupational inhalation ALIs and DACs,
air and water effluent concentrations, and releases to sewerage, re-
quire demonstrating that the most limiting radionuclides in successive
classes are absent. The limit for the unknown mixture is defined when
the presence of one of the listed radionuclides cannot be definitely
excluded either from knowledge of the radionuclide composition of
the source or from actual measurements.
(d) Table III, "releases to sewers". The monthly average
concentrations for release to sanitary sewerage are applicable to the
provisions in §336.333 of this (relating to Disposal by Release into
Sanitary Sewerage). The concentration values were derived by taking
the most restrictive occupational stochastic oral ingestion ALI and
dividing by 7.3 x 106 ml. The factor of 7.3 x 106 ml is composed
of a factor of 7.3 x 105 ml, the annual water intake by "reference
man," and a factor of 10, such that the concentrations, if the sewage
released by the licensee were the only source of water ingested by a
"reference man" during a year, would result in a committed effective
dose equivalent of 0.5 rem (5 millisieverts).
§336.360. Appendix C. Quantities of Licensed Material Requiring
Labeling.
Figure 1: 30 TAC §336.360, Appendix C
§336.361. Appendix D. Requirements for Receipt of Low-Level Ra-
dioactive Waste for Disposal at Licensed Land Disposal Facilities and
Manifests.
(a) Manifest. The operator of a licensed low-level radioactive
waste land disposal facility shall not receive for disposal any waste
which does not have a completed shipment manifest which meets
the requirements of applicable rules of the Texas Department of
Health, including all prescribed information and certifications. The
manifest required by this subsection may be shipping papers used to
meet United States Department of Transportation or United States
Environmental Protection Agency regulations or the requirements of
the land disposal facility, provided all the required information is
included. Copies of manifests required by this subsection may be
legible carbon copies or legible photocopies.
(b) Control and tracking.
(1) The licensed land disposal facility operator shall
acknowledge receipt of the waste within 1 week of receipt by
returning a signed copy of the manifest or equivalent documentation
to the shipper. The shipper to be notified is that who last possessed
the waste and transferred the waste to the operator. The returned
copy of the manifest or equivalent documentation shall indicate any
discrepancies between materials listed on the manifest and materials
received.
(2) The land disposal facility operator shall maintain
copies of all completed manifests or equivalent documentation
until the license is terminated. This includes those manifests or
equivalent documents required under the standards for protection
against radiation in effect before January 1, 1994.
(3) The land disposal facility operator shall notify the
shipper (i.e., the generator, collector, or processor), the Texas
Department of Health, and the executive director when any shipment
or part of a shipment has not arrived within 60 days after the advance
manifest was received.
§336.362. Appendix E. Classification and Characteristics of Low-
Level Radioactive Waste.
(a) Classification of radioactive waste for near-surface dis-
posal.
(1) Considerations. Determination of the classification of
radioactive waste involves two considerations. First, consideration
must be given to the concentration of long-lived radionuclides (and
their shorter-lived precursors) whose potential hazards persist long
after precautions such as institutional controls, improved waste form,
and deeper disposal have ceased to be effective. These precautions
delay the time when long-lived radionuclides could cause exposures.
In addition, the magnitude of the potential dose is limited by the
concentration and availability of the radionuclide at the time of
exposure. Second, consideration must be given to the concentration
of shorter-lived radionuclides for which requirements on institutional
controls, waste form, and disposal methods are effective.
(2) Classes of waste.
(A) Class A waste is waste that is usually segregated
from other waste classes at the disposal site. The physical form and
characteristics of Class A waste must meet the minimum requirements
set forth in subsection (b)(1) of this appendix. If Class A waste also
meets the stability requirements set forth in subsection (b)(2) of this
appendix, it is not necessary to segregate the waste for disposal.
(B) Class B waste is waste that must meet more
rigorous requirements on waste form to ensure stability after disposal.
The physical form and characteristics of Class B waste must meet
both the minimum and stability requirements set forth in subsection
(b) of this appendix.
(C) Class C waste is waste that not only must meet
more rigorous requirements on waste form to ensure stability but also
requires additional measures at the disposal facility to protect against
inadvertent intrusion. The physical form and characteristics of Class
C waste must meet both the minimum and stability requirements set
forth in subsection (b) of this appendix.
(D) Waste that is not generally acceptable for near-
surface disposal is waste for which form and disposal methods must
be different, and in general more stringent, than those specified for
Class C waste. Disposal of this waste is regulated by the United
States Nuclear Regulatory Commission.
(3) Classification determined by long-lived radionuclides.
If the radioactive waste contains only radionuclides listed in Table I,
classification shall be determined as follows:
(A) If the concentration does not exceed 0.1 times the
value in Table I, the waste is Class A.
(B) If the concentration exceeds 0.1 times the value
in Table I but does not exceed the value in Table I, the waste is Class
C.
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(C) If the concentration exceeds the value in Table I,
the waste is not generally acceptable for near-surface disposal.
(D) For wastes containing mixtures of radionuclides
listed in Table I, the total concentration shall be determined by the
sum of fractions rule described in paragraph (7) of this subsection.
Figure 1: 30 TAC §336.362(a)(3)(D), Appendix E
(4) Classification determined by short-lived radionuclides.
If the radioactive waste does not contain any of the radionuclides
listed in Table I, classification shall be determined based on the
concentrations shown in Table II. However, as specified in paragraph
(6) of this subsection, if radioactive waste does not contain any
nuclides listed in either Table I or II, it is Class A.
(A) If the concentration does not exceed the value in
Column 1, the waste is Class A.
(B) If the concentration exceeds the value in Column
1 but does not exceed the value in Column 2, the waste is Class B.
(C) If the concentration exceeds the value in Column
2 but does not exceed the value in Column 3, the waste is Class C.
(D) If the concentration exceeds the value in Column
3, the waste is not generally acceptable for near-surface disposal.
(E) For wastes containing mixtures of the radionu-
clides listed in Table II, the total concentration shall be determined
by the sum of fractions rule described in paragraph (7) of this sub-
section.
Figure 2: 30 TAC §336.362(a)(4)(E), Appendix E
(5) Classification determined by both long- and short-
lived radionuclides. If the radioactive waste contains a mixture of
radionuclides, some of which are listed in Table I and some of which
are listed in Table II, classification shall be determined as follows:
(A) If the concentration of a radionuclide listed in
Table I does not exceed 0.1 times the value listed in Table I, the
class shall be that determined by the concentration of radionuclides
listed in Table II.
(B) If the concentration of a radionuclide listed in
Table I exceeds 0.1 times the value listed in Table I but does not
exceed the value in Table I, the waste shall be Class C, provided the
concentration of radionuclides listed in Table II does not exceed the
value shown in Column 3 of Table II.
(6) Classification of wastes with radionuclides other than
those listed in Tables I and II. If the waste does not contain any
radionuclides listed in either Table I or II, it is Class A.
(7) The sum of the fractions rule for mixtures of radionu-
clides. For determining classification for waste that contains a mix-
ture of radionuclides, it is necessary to determine the sum of fractions
by dividing each radionuclide’s concentration by the appropriate limit
and adding the resulting values. The appropriate limits must all be
taken from the same column of the same table. The sum of the
fractions for the column must be less than 1.0 if the waste class
is to be determined by that column. For example, if a waste con-
tains strontium-90 in a concentration of 50 curies/cubic meter (Ci/m
3) (1.85 terabecquerels/m3) and cesium-137 in a concentration of 22
Ci/m 3 (814 gigabecquerels/m3), since the concentrations both exceed
the values in Column 1, Table II, they must be compared to the Col-
umn 2 values. For the strontium-90 fraction, 50/150 = 0.33, and for
the cesium-137 fraction, 22/44 = 0.5; the sum of the fractions = 0.83.
Since the sum is less than 1.0, the waste is Class B.
(8) Determination of concentrations in wastes. The
concentration of a radionuclide may be determined by indirect
methods, such as use of scaling factors which relate the inferred
concentration of one radionuclide to another that is measured, or
radionuclide material accountability, if there is reasonable assurance
that the indirect methods can be correlated with actual measurements.
The concentration of a radionuclide may be averaged over the volume
of the waste, or weight of the waste if the units are expressed as
nanocuries per gram.
(b) Radioactive waste characteristics.
(1) The following are minimum requirements for all
classes of waste and are intended to facilitate handling and to provide
protection of health and safety of personnel at the disposal site.
(A) Waste shall be packaged in conformance with
the conditions of the license issued for the disposal site. Where the
license conditions for the disposal site are more restrictive than the
provisions of this appendix, the license conditions shall govern.
(B) Waste shall not be packaged for disposal in
cardboard or fiberboard boxes.
(C) Liquid waste shall be solidified or packaged in
sufficient absorbent material to absorb twice the volume of the liquid.
(D) Solid waste containing liquid shall contain as little
free-standing and noncorrosive liquid as is reasonably achievable, but
in no case shall the liquid exceed 1.0% of the volume.
(E) Waste shall not be readily capable of detonation
or of explosive decomposition or reaction at normal pressures and
temperatures or of explosive reaction with water.
(F) Waste shall not contain, or be capable of gener-
ating, quantities of toxic gases, vapors, or fumes harmful to persons
transporting, handling, or disposing of the waste. This does not apply
to radioactive gaseous waste packaged in accordance with paragraph
(1)(H) of this subsection.
(G) Waste must not be pyrophoric. Pyrophoric
materials contained in waste shall be treated, prepared, and packaged
to be nonflammable.
(H) Waste in a gaseous form shall be packaged at an
absolute pressure that does not exceed 1.5 atmospheres at 20 degrees
Celsius. Total activity shall not exceed 100 curies (3.7 terabecquerels)
per container.
(I) Waste containing hazardous, biological, patho-
genic, or infectious material shall be treated to reduce to the maxi-
mum extent practicable the potential hazard from the nonradiological
materials.
(2) The following requirements are intended to provide
stability of the waste. Stability is intended to ensure that the waste
does not degrade and affect overall stability of the site through
slumping, collapse, or other failure of the disposal unit and thereby
lead to water infiltration. Stability is also a factor in limiting exposure
to an inadvertent intruder, since it provides a recognizable and
nondispersible waste.
(A) Waste shall have structural stability. A struc-
turally stable waste form will generally maintain its physical dimen-
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sions and its form, under the expected disposal conditions such as
weight of overburden and compaction equipment, the presence of
moisture, and microbial activity and internal factors such as radiation
effects and chemical changes. Structural stability can be provided
by the waste form itself, processing the waste to a stable form, or
placing the waste in a disposal container or structure that provides
stability after disposal.
(B) Notwithstanding the provisions in paragraphs
(1)(C) and (D) of this subsection, liquid wastes, or wastes containing
liquid, shall be converted into a form that contains as little free-
standing and non-corrosive liquid as is reasonably achievable, but in
no case shall the liquid exceed 1.0% of the volume of the waste when
the waste is in a disposal container designed to ensure stability, or
0.5% of the volume of the waste for waste processed to a stable form.
(C) Void spaces within the waste and between the
waste and its package shall be reduced to the extent practicable.
(c) Labeling. Each package of waste shall be clearly labeled
to identify whether it is Class A, Class B, or Class C waste, in
accordance with subsection (a) of this appendix.
§336.363. Appendix F. Requirements for Receipt of Low-Level Ra-
dioactive Waste for Disposal at Licensed Land Disposal Facilities and
Uniform Manifests.
(a) Manifest requirements for shipments received at licensed
land disposal facilities.
(1) Manifest forms required.
(A) The operator of a licensed low-level radioactive
waste land disposal facility shall not receive for disposal any
waste which does not have a completed manifest which reflects the
information requested on applicable United States Nuclear Regulatory
Commission (NRC) Forms 540 (Uniform Low-Level Radioactive
Waste Manifest (Shipping Paper)) and 541 (Uniform Low-Level
Radioactive Waste Manifest (Container and Waste Description)) and,
if necessary, on an applicable NRC Form 542 (Uniform Low-Level
Radioactive Waste Manifest (Manifest Index and Regional Compact
Tabulation)), as those forms and requirements are prescribed in the
applicable rules of the Texas Department of Health. The NRC Forms
540 and 540A must be completed and must physically accompany the
waste shipment received at the licensed land disposal facility. Upon
agreement between the shipper and the licensed land disposal facility,
NRC Forms 541 and 541A and 542 and 542A may be completed,
transmitted, and stored in electronic media with the capability for
producing legible, accurate, and complete records on the respective
forms.
(B) Copies of manifests required by this appendix
may be legible carbon copies, photocopies, or computer printouts
that reproduce the data in the format of the uniform manifest.
(C) This appendix includes information requirements
of the United States Department of Transportation (DOT), as codified
in 49 CFR Part 172. Specific information on hazardous, medical, or
other waste that is required to meet United States Environmental
Protection Agency (EPA) rules, as codified in 40 CFR Parts 259,
261, or elsewhere, is not addressed in this appendix and must be
provided on the required EPA forms. However, the required EPA
forms must accompany the Uniform Low-Level Radioactive Waste
Manifest required by this appendix.
(2) Definitions. Terms used in this appendix have the
definitions set forth as follows:
(A) Computer-readable medium-That the regulatory
agency’s computer can transfer the information from the medium
into its memory.
(B) NRC Forms 540, 540A, 541, 541A, 542, and
542A-Official NRC forms referenced in this appendix, as those
forms and requirements are prescribed in the applicable rules of the
Texas Department of Health. Forms received by the licensed land
disposal facility need not be the originals of these forms provided that
any substitute forms are equivalent to the original documentation in
respect to content, clarity, size, and location of information. Upon
agreement between the shipper and the licensed land disposal facility,
NRC Forms 541 (and 541A) and 542 (and 542A) may be completed,
transmitted, and stored in electronic media. The electronic media
must have the capability for producing legible, accurate, and complete
records in the format of the uniform manifest.
(C) Shipper-For purposes of the rules in this appendix,
the waste generator, waste collector, or waste processor who offers
low-level radioactive waste for transportation and consigns the waste
to a licensed land disposal facility operator.
(D) Shipping paper-NRC Form 540 and, if required,
NRC Form 540A, as those forms and requirements are prescribed in
the applicable rules of the Texas Department of Health, which include
the information required by DOT in 49 CFR Part 172.
(E) Uniform Low-Level Radioactive Waste Manifest
or uniform manifest- The combination of NRC Forms 540, 541, and,
if necessary, 542, and their respective continuation sheets (Forms
540A, 541A, and 542A) as needed, or equivalent, as those forms
and requirements are prescribed in the applicable rules of the Texas
Department of Health.
(3) Information requirements. The uniform manifest for
waste received for disposal at a licensed land disposal facility shall
include all information required by instructions accompanying the
forms and by the applicable Texas Department of Health rules.
This information shall include, as appropriate, general information,
shipment information, disposal container and waste information,
uncontainerized waste information, multi-generator disposal container
information, and certifications.
(b) Control and tracking.
(1) The licensed land disposal facility operator shall
acknowledge receipt of the waste within 1 week of receipt by
returning, as a minimum, a signed copy of NRC Form 540 to the
shipper, as this form and requirements are prescribed in the applicable
rules of the Texas Department of Health. The shipper to be notified
is that who last possessed the waste and transferred the waste to
the operator. If a discrepancy exists between materials listed on the
uniform manifest and materials received, copies or electronic transfer
of the affected forms must be returned indicating the discrepancy.
(2) The land disposal facility operator shall maintain
copies of all completed manifests and electronically store the infor-
mation required by §336.740(i) of this title (relating to Maintenance
of Records and Reports) until the commission terminates the license.
(3) The land disposal facility operator shall notify the
shipper, the Texas Department of Health, and the executive director
when any shipment, or part of a shipment, has not arrived within
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60 days after receipt of an advance manifest, unless notified by the
shipper that the shipment has been cancelled.
§336.364. Appendix G. Acceptable Surface Contamination Levels.
Figure 1: 30 TAC §336.364, Appendix G.
§336.365. Appendix H. Radionuclide Concentration and Annual
Activity Limits for Disposal in a Type I Municipal Solid Waste Facility
or a Hazardous Waste Facility.
Figure 1: 30 TAC §336.365, Appendix H.
§336.366. Appendix I.Soil and Vegetation Contamination Limits for
Selected Radionuclides.
Figure 1: 30 TAC §336.366, Appendix I.
§336.367. Appendix J.Cumulative Occupational Exposure History.
Figure 1: 30 TAC §336.367, Appendix J.
§336.368. Appendix K. Occupational Exposure Record for a Moni-
toring Period.
Figure 1: 30 TAC §336.368, Appendix K.
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Subchapter E. Notices, Instructions, and Reports
to Workers and Inspections
30 TAC §§336.401-336.410
These new sections are proposed under the Texas Radiation
Control Act (TRCA), Texas Health and Safety Code, §§401.011,
401.051, and 401.412, and Texas Water Code, §5.103, which
give the Texas Natural Resource Conservation Commission
authority to adopt rules necessary to carry out its responsibilities
to regulate the disposal of radioactive substances and the
recovery and processing of source material.
These new sections implement Texas Health and Safety Code
Chapter, 401.
§336.401. Purpose and Scope.
This subchapter establishes requirements for notices, instructions,
and reports by licensees to individuals engaged in work under a
license and options available to those individuals in connection
with inspections of licensees by the executive director to ascertain
compliance with the provisions of the TRCA and commission rules,
orders, and licenses issued thereunder regarding radiological working
conditions. The rules in this subchapter apply to all persons licensed
by the commission under this chapter.
§336.402. Definitions.
Terms used in this subchapter are defined in §336.2 of this title
(relating to Definitions).
§336.403. Posting of Notices to Workers.
(a) Each licensee shall post current copies of the following
documents:
(1) the rules in this subchapter and in Subchapter D of
this chapter (relating to Standards for Protection Against Radiation);
(2) the license, conditions or documents incorporated into
the license by reference, and amendments thereto;
(3) the operating procedures applicable to licensed activ-
ities; and
(4) any notice of violation involving radiological working
conditions, any proposed imposition of civil penalty, or any order
issued under the TRCA or the rules in this chapter and any response
from the licensee.
(b) If posting of a document specified in subsection (a) (1)-
(3) of this section is not practicable, the licensee may post a notice
which describes the document and states where it may be examined.
(c) Commission form "Notice to Employees" (§336.410,
Appendix A of this title) shall be posted by each licensee.
(d) Documents, notices, or forms posted under this section
shall appear in a sufficient number of places to permit individuals
engaged in work under the license to observe them on the way to
or from any particular work location to which the document applies,
shall be conspicuous, and shall be replaced if defaced or altered.
(e) Documents posted under subsection (a)(4) of this section
shall be posted within two working days after receipt of the
documents from the executive director or commission. The licensee’s
response, if any, shall be posted within two working days after
dispatch by the licensee. Those documents shall remain posted for a
minimum of five working days or until action correcting the violation
has been completed, whichever is later.
§336.404. Instructions to Workers.
(a) All individuals who in the course of employment are
likely to receive in a year an occupational dose in excess of 100
millirems (1 millisievert) shall be:
(1) kept informed of the storage, transfer, or use of
radiation and/or radioactive material;
(2) instructed in the health protection problems associated
with exposure to radiation and/or radioactive material, in precautions
or procedures to minimize exposure, and in the purposes and
functions of protective devices employed;
(3) instructed in, and required to observe, to the extent
within the worker’s control, the applicable provisions of commission
rules and licenses for the protection of personnel from exposures to
radiation and/or radioactive material;
(4) instructed of their responsibility to report promptly to
the licensee any condition which may lead to or cause a violation of
commission rules and licenses or unnecessary exposure to radiation
and/or radioactive material;
(5) instructed in the appropriate response to warnings
made in the event of any unusual occurrence or malfunction that
may involve exposure to radiation and/or radioactive material; and
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(6) advised as to the radiation exposure reports which
workers may request under §336.405 of this title (relating to
Notifications and Reports to Individuals).
(b) In determining those individuals subject to the require-
ments of subsection (a) of this section, licensees shall take into con-
sideration assigned activities during normal and abnormal situations
involving exposure to radiation and/or radioactive material which can
reasonably be expected to occur at a licensed facility. The extent of
these instructions shall be commensurate with potential radiological
health protection problems present in the work place.
§336.405. Notifications and Reports to Individuals.
(a) Radiation exposure data for an individual and the results
of any measurements, analyses, and calculations of radioactive
material deposited or retained in the body of an individual shall be
reported to the individual as specified in this section. The information
reported shall include data and results obtained under commission
rules, orders, or license conditions, as shown in records maintained
by the licensee under commission rules. Each notification and report
shall be in writing; shall include appropriate identifying data such
as the name of the licensee, the name of the individual, and the
individual’s social security number; shall include the individual’s
exposure information; and shall contain the statement "This report
is furnished to you under the provisions of 30 Texas Administrative
Code, Chapter 336, Subchapter E. You shall preserve this report for
further reference."
(b) Each licensee shall advise each worker annually of the
worker’s dose as shown in records maintained by the licensee under
§336.346 of this title (relating to Records of Individual Monitoring
Results).
(c) A former worker may request a report of the worker’s
exposure to radiation and/ or radioactive material from the licensee.
(1) At the request of a worker formerly engaged in
licensed activities controlled by the licensee, each licensee shall
furnish to the worker a report of the worker’s exposure to radiation
and/or to radioactive material:
(A) as shown in records maintained by the licensee
under §336.346 of this title (relating to Records of Individual
Monitoring Results) for each year the worker was required to be
monitored under the provisions of §336.316 of this title (relating to
Conditions Requiring Individual Monitoring of External and Internal
Occupational Dose); and
(B) for each year the worker was required to be
monitored under the monitoring requirements in effect before January
1, 1994.
(2) This report must be furnished within 30 days from the
time the request is made or within 30 days after the exposure of the
individual has been determined by the licensee, whichever is later.
This report must cover the period of time that the worker’s activities
involved exposure to radiation from radioactive materials licensed by
the commission and must include the dates and locations of licensed
activities in which the worker participated during this period.
(d) When a licensee is required under §336.351 of this title
(relating to Notification of Incidents), §336.352 of this title (relating
to Reports of Exposures, Radiation Levels, and Concentrations of
Radioactive Material Exceeding the Limits), §336.353 of this title
(relating to Reports of Planned Special Exposures), or §336.355 of
this title (relating to Reports of Individual Monitoring) to report to
the executive director any exposure of an individual to radiation or
radioactive material, the licensee shall also provide the individual
a report of that individual’s exposure data. This report must be
transmitted at a time not later than the transmittal to the executive
director.
(e) At the request of a worker who is terminating employment
with the licensee that involved exposure to radiation or radioactive
materials, during the current year, each licensee shall provide at
termination to each worker, or to the worker’s designee, a written
report regarding the radiation dose received by that worker from
operations of the licensee during the current year or fraction thereof.
If the most recent individual monitoring results are not available at
that time, a written estimate of the dose shall be provided together
with a clear indication that this is an estimate.
§336.406. Presence of Representatives of Licensees and Workers
During Inspections.
(a) Each licensee shall afford to the executive director and to
inspectors representing the executive director at all reasonable times
opportunity to inspect materials, activities, facilities, premises, and
records under the rules in this chapter.
(b) During an inspection, the inspectors may consult privately
with workers as specified in §336.407 of this title (relating to
Consultation with Workers During Inspections). The licensee or
licensee’s representative may accompany inspectors during other
phases of an inspection.
(c) If, at the time of inspection, an individual has been
authorized by the workers to represent them during inspections, the
licensee shall notify the inspectors of this authorization and shall
give the workers’ representative an opportunity to accompany the
inspectors during the inspection of physical working conditions.
(d) Each workers’ representative shall be routinely engaged
in licensed activities under control of the licensee and shall have
received instructions as specified in §336.404 of this title (relating to
Instructions to Workers).
(e) Different representatives of licensees and workers may
accompany the inspectors during different phases of an inspection if
there is no resulting interference with the conduct of the inspection.
However, only one workers’ representative at a time may accompany
the inspectors.
(f) With the approval of the licensee and the workers’
representative, an individual who is not routinely engaged in licensed
activities under control of the licensee, for example, a consultant to
the licensee or to the workers’ representative, shall be afforded the
opportunity to accompany inspectors during the inspection of physical
working conditions.
(g) Notwithstanding the other provisions of this section, the
inspectors are authorized to refuse to permit accompaniment by any
individual who deliberately interferes with a fair and orderly inspec-
tion. With regard to any area containing proprietary information, the
workers’ representative for that area shall be an individual previously
authorized by the licensee to enter that area.
§336.407. Consultation with Workers During Inspections.
(a) The executive director or inspectors representing the
executive director may consult privately with workers concerning
matters of occupational radiation protection and other matters related
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to applicable provisions of commission rules and licenses to the extent
the inspectors deem necessary for the conduct of an effective and
thorough inspection.
(b) During the course of an inspection, any worker may
bring privately to the attention of the inspectors, either orally or
in writing, any past or present condition which that individual has
reason to believe may have contributed to or caused any violation of
the TRCA, the rules in this chapter, or license conditions or any
unnecessary exposure of an individual to radiation from licensed
radioactive material under the licensee’s control. Any such notice
in writing shall comply with the requirements of §336.408(a) of this
title (relating to Requests by Workers for Inspections).
(c) The provisions of subsection (b) of this section shall
not be interpreted as authorization to disregard instructions under
§336.404 of this title (relating to Instructions to Workers).
§336.408. Requests by Workers for Inspections.
(a) Any worker or representative of workers who believes
that a violation of the TRCA, the rules in this chapter, or license
conditions exists or has occurred in work under a license with
regard to radiological working conditions in which the worker is
engaged may request an inspection by giving notice of the alleged
violation to the executive director or to inspectors representing the
executive director. Any notice shall be in writing, shall set forth the
specific grounds for the notice, and shall be signed by the worker or
representative of workers. A copy shall be provided to the licensee
by the executive director or inspector no later than at the time of
inspection, except that, upon the request of the worker giving notice,
the worker’s name and the name(s) of individual(s) referred to shall
not appear in that copy or on any record published, released, or made
available by the executive director, except for good cause shown.
(b) If, upon receipt of such notice, the executive director
determines that the request meets the requirements set forth in
subsection (a) of this section, an inspection or investigation shall
be made as soon as practicable to determine whether the alleged
violation exists or has occurred. Inspections made under this section
need not be limited to matters referred to in the request.
(c) No licensee shall discharge or in any manner discriminate
against any worker because that worker has filed any request or
instituted or caused to be instituted any proceeding under the rules
in this chapter or has testified or is about to testify in any such
proceeding or because of the exercise by that worker on behalf of
that individual or others of any option afforded by this subchapter.
§336.409. Inspections Not Warranted.
If the executive director determines that an inspection or investigation
is not warranted because the requirements of §336.408(a) of this title
(relating to Requests by Workers for Inspections) have not been met,
the executive director shall notify the complainant in writing of the
determination. This determination shall be without prejudice to the
filing of a new request meeting the requirements of §336.408(a).
§336.410. Appendix A. Notice to Employees.
Figure 1: 30 TAC §336.410, Appendix A
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
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Subchapter F. Licensing of Alternative Methods
of Disposal of Radioactive Material
30 TAC §§336.501-336.505, 336.512-336.514, 336.521
These new sections are proposed under the Texas Radiation
Control Act (TRCA), Texas Health and Safety Code,§§401.011,
401.051, and 401.412, and Texas Water Code, §5.103, which
give the Texas Natural Resource Conservation Commission
authority to adopt rules necessary to carry out its responsibilities
to regulate the disposal of radioactive substances and the
recovery and processing of source material.
These new sections implement Texas Health and Safety Code,
Chapter 401.
§336.501. Scope and General Provisions.
(a) This subchapter establishes the criteria, terms and con-
ditions under which the commission may issue a license for on-site
disposal of radioactive material or waste. Subject to the limitations
provided in this subchapter, the commission may issue a new license,
or amend or renew an existing license, for the on-site disposal of ra-
dioactive material or waste.
(b) Notwithstanding the other provisions of this subchapter,
the commission shall not authorize new or additional facilities or the
expansion of existing facilities for the on-site disposal of radioactive
material or waste except to a public entity specifically authorized
by law for radioactive waste disposal. In the case of an existing
commission license that authorizes on-site disposal of radioactive
material or waste, the commission shall not amend or renew the
license to authorize the addition or expansion of disposal facilities.
(c) Any person who owns, operates, controls, or possesses
an inactive site on which disposed radioactive material or waste is
located and who does not hold a current radioactive material license
for the inactive disposal site shall apply for a license by January 1,
1999.
(d) Any person whose possession of disposed radioactive
material is authorized by the Texas Department of Health is exempt
from the requirements of this subchapter. This subchapter does not
apply to persons licensed or subject to licensing under Subchapter
G of this chapter (relating to Licensing Requirements for Source
Material (Uranium or Thorium) Recovery and Processing Facilities)
or Subchapter H of this chapter (relating to Licensing Requirements
for Near-Surface Land Disposal of Radioactive Waste). This
subchapter also does not apply to sites that meet commission
requirements for release for unrestricted use in accordance with the
rules of this chapter.
(e) No person authorized to dispose of radioactive material
or waste under this subchapter may receive radioactive material or
waste for the purpose of disposal from other persons, sources, other
facilities owned or operated by the applicant or licensee, or any other
off-site locations.
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§336.502. Definitions.
Terms used in this subchapter are defined in §336.2 of this title
(relating to Definitions). Additional terms used in this subchapter
have the following definitions:
Inactive disposal site-A site or facility that:
(A) contains radioactive material or waste disposed of
below the surface, or soils or structures contaminated with radioactive
material or waste; and
(B) no longer disposes or will dispose of, or accepts or
will accept for the purpose of disposal, additional radioactive material
or waste.
On-site-The same or geographically contiguous property that may
be divided by public or private rights-of-way, provided the entrance
and exit between the properties is at a cross-roads intersection, and
access is by crossing, as opposed to going along, the right-of-way.
Noncontiguous properties owned by the same person but connected
by a right-of-way that the property owner controls and to which the
public does not have access, is also considered on-site property.
§336.503. Filing of Application.
(a) An application for a license, or for renewal or amendment
of a license shall contain the information prescribed in §336.512 of
this title (relating to Technical Requirements for Inactive Disposal
Sites) or §336.513 of this title (relating to Technical Requirements
for Active Disposal Sites), as appropriate, and demonstrate how the
technical requirements and performance objectives have been met.
(b) As provided in §336.514 of this title (relating to Financial
Assurance and Recordkeeping for Decommissioning), an application
may be required to include a proposed decommissioning funding plan
or a certification of financial assurance for decommissioning.
§336.504. General Requirements for Issuance of a License.
An application may be approved if the commission determines that
the requirements set forth in §336.503 of this title (relating to Filing
of Application) have been met and that:
(1) The applicant is qualified by reason of training and
experience to conduct the proposed radioactive material disposal
activities in accordance with the rules in this chapter in such a manner
as to protect and minimize danger to the public health and safety and
the environment;
(2) The applicant’s proposed equipment, facilities, and
procedures are adequate to protect and minimize danger to the pub-
lic health and safety and the environment;
(3) The issuance of the license will not be inimical to
public health and safety nor have a long-term detrimental impact on
the environment;
(4) If applicable, the applicant has demonstrated financial
capability to conduct the proposed activity, including all costs associ-
ated with decommissioning, decontamination, disposal, reclamation,
and any long-term care and surveillance; and
(5) The applicant satisfies any applicable special require-
ments in this subchapter.
§336.505. Issuance of License.
Upon a determination that an application meets the requirements of
the TRCA and the rules of this chapter, the commission may issue a
license authorizing the proposed activity.
§336.512. Technical Requirements for Inactive Disposal Sites.
(a) Content of license application. An applicant for a license
to authorize possession of disposed radioactive material in an inactive
disposal site which was formerly used shall submit the following:
(1) the information required by §336.332 of this title
(relating to Method of Obtaining Approval of Proposed Disposal
Procedures). This information shall include the applicant’s evaluation
of relevant information which must demonstrate that the disposal site
has no undue impact on public health or safety or the environment;
(2) information on the concentration and total activity
of each radionuclide disposed of, packaging of the wastes, the
characteristics of the disposal site (e.g., geological, hydrological, and
topographical), as-built disposal trench or landfill construction, final
cover construction, and depth of burial of wastes. This information
shall be as complete and accurate as possible based on the full extent
of information available to the applicant about the previous disposal
activities;
(3) a description of any radiological monitoring per-
formed at the site and the resulting data;
(4) the technical qualifications of personnel responsible
for radiation safety functions at the site;
(5) a description of the methods of restricting access to
the site (e.g., fencing) and any permanent site markers;
(6) information on land ownership and any covenants on
land use imposed by recorded title documents; and
(7) an evaluation of the alternative of decommissioning
the site and disposing of the radioactive material at a licensed disposal
facility.
(b) Content of application for renewal of license.
(1) An applicant for renewal of a license authorizing
possession of disposed radioactive material in an inactive disposal
site which was formerly used shall submit information on:
(A) the current conditions of the site (e.g., site
stability and any maintenance performed at the site);
(B) any radiological monitoring performed at the site
by the licensee and the resulting data;
(C) the methods of restricting access to the site; and
(D) any changes in or additions to the procedures or
information contained in previous applications.
(2) The executive director may request additional infor-
mation, such as that required by subsection (a) of this section, if this
information was not previously provided for the site.
(c) Performance objectives. The applicant’s submittal shall
include sufficient information to enable the executive director to
assess the potential hazard to public health and safety and to
determine whether the disposal site will have a significant impact
on the environment. The executive director shall evaluate existing
inactive disposal sites on a case-by-case basis and may consider the
following general criteria and performance objectives in making the
evaluation:
(1) Radiation exposure and release of radioactive mate-
rials from a disposal site shall be maintained ALARA. Reasonable
assurance must be provided that the potential dose to an individual on
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or near the site will be within acceptable limits. The estimated com-
mitted effective dose equivalent resulting from a radiological assess-
ment of a site will usually be the determining factor in the granting
of authorization for a disposal site. If the projected dose to a member
of the public exceeds a few millirems per year, the executive director
may consider other factors in determining whether to grant authoriza-
tion for the site, including, but not limited to, the use of institutional
controls to restrict access for a specified period of time.
(2) The location and characteristics of a site shall be such
as to preclude potential offsite migration or transport of radioactive
materials or ready access to critical exposure pathways.
(3) The general topography of the disposal site shall be
compatible with its use for waste burial. As an example, surface
features shall direct surface water drainage away from the disposal
site. Wastes must not be buried in locations which, once covered,
would tend to collect surface water. The characteristics of the site
shall minimize to the extent practicable the potential for erosion and
contact of percolating or standing water with wastes.
(4) Water-bearing strata shall be a minimum of 10 feet
below the depth at which waste is buried.
(5) Waste shall be emplaced in a manner that minimizes
the void spaces between packages and permits the void spaces to be
filled.
(6) Void spaces between waste packages shall be filled
with earth or other material to reduce future subsidence within the
fill.
(7) Cover design shall minimize water infiltration to the
extent practicable, direct percolating or surface water away from the
disposed waste, and resist degradation by surface geologic processes
and biotic activity.
(8) In general, a site authorized under this subchapter shall
be located, designed, operated, and closed so that long-term isolation
and custodial care for long-term stability would not be required
beyond the time the licensee can reasonably be expected to occupy
the site. If a site does not meet this objective, requirements for long-
term care shall be evaluated.
(9) The location of a disposal site shall be compatible with
the uses of surrounding environs (both the applicant’s and adjacent
properties).
§336.513. Technical Requirements for Active Disposal Sites.
(a) Content of license application. An applicant for a
license to authorize disposal of radioactive material shall submit the
following:
(1) the information required by §336.332 of this title
(relating to Method of Obtaining Approval of Proposed Disposal
Procedures). This information shall include the applicant’s evaluation
of relevant information which demonstrates that the disposal site has
no undue impact on public health or safety or the environment;
(2) an inventory of radionuclides in the wastes to be dis-
posed of and the concentration and total activity of each radionuclide;
(3) the estimated frequency of burials and estimated
volume of waste in each burial;
(4) a description of waste packaging;
(5) a description of nonradiological constituents in the
waste (e.g., hazardous wastes, heavy metals, absorbents, and chelat-
ing agents);
(6) a map of the proposed disposal location, which also
shows the applicant’s property boundaries and locations of nearby
residences, water wells, surface water, previous waste burial sites,
etc.;
(7) site characterization, including:
(A) the identification of all soil layers by classification
according to American Society for Testing and Materials (ASTM)
methods (e.g., sand, gravel, silt, and clay), soil engineering properties,
and infiltration and drainage characteristics (e.g., coefficient of
permeability according to ASTM D5084);
(B) stratigraphy (geological identification) of the near-
surface subsoils;
(C) geologic hazards, including faulting, seismic
activity, sink holes, solution depressions, and flooding, including
identification of the 100-year floodplain;
(D) hydrological data, including porosity, distribution
coefficient, hydraulic conductivity, soils dispersivity, and hydraulic
gradient;
(E) groundwater, including use, depth to aquifer,
fluctuation, discharge location, and saturated thickness;
(F) water wells in the vicinity, including location, use,
depth, and water level;
(G) surface drainages and bodies of water in the
vicinity, including locations and use;
(H) meteorological data;
(I) maps, including United States Geological Survey
topographic quadrangle, hydrologic, and geologic;
(J) area resources (e.g., local land use, locations of
nearby residences, etc.);
(K) site performance history, including erosion, flood-
ing, subsidence, etc; and
(L) a summary of any past disposals and any observed
effects;
(8) a description of the proposed design and construction
of the waste disposal trench or landfill;
(9) a description of the proposed design and construction
of the final cover and of proposed closure procedures;
(10) information on the depth of waste burial and pro-
posed procedures for emplacement of waste;
(11) proposed inspection, maintenance, and stabilization
procedures;
(12) the applicant’s radiological impact assessment con-
sisting of modeling of radionuclide releases to site-specific critical
exposure pathways and the projection of potential radiological doses
to an individual on site and to a member of the public off site;
(13) proposed radiation safety procedures during opera-
tions and closure;
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(14) a description of proposed radiological monitoring of
the site;
(15) the organizational structure of the applicant, a de-
scription of lines of authority and assignment of responsibilities, and
technical qualifications of personnel responsible for radiation safety
functions;
(16) information on the applicant’s proposed methods of
restricting access to the site (e.g., fencing) and proposed permanent
site markers;
(17) proposed recordkeeping;
(18) information on land ownership and any covenants or
restrictions on land use;
(19) the applicant’s justification for the proposed disposal
method; and
(20) an evaluation of other disposal alternatives, such as
disposal of the radioactive material at a licensed disposal facility.
(b) Content of application for renewal of license.
(1) An applicant for renewal of a license authorizing
disposal of radioactive material shall submit information on:
(A) the current status of disposal operations, including
the current status of use or closure of disposal trenches or landfills;
(B) as-built construction of disposal trenches or
landfills and any final covers;
(C) volumes of radioactive material disposed of to
date;
(D) the concentration and total activity of each
radionuclide in the waste disposed of;
(E) the frequency of burials;
(F) the results of any radiological monitoring per-
formed at the site; and
(G) any changes in or additions to the procedures or
information contained in previous applications.
(2) The executive director may request additional infor-
mation, such as that required by subsection (a) of this section, if that
information was not previously provided for the site.
(c) Performance objectives. The applicant’s submittal shall
include sufficient information to enable the executive director to as-
sess the potential hazard to public health and safety and to determine
whether the disposal site will have a significant impact on the en-
vironment. General criteria and performance objectives which the
executive director shall apply in the evaluation of a proposed dis-
posal site include the following:
(1) Radiation exposure and release of radioactive mate-
rials from a disposal site shall be maintained ALARA. Reasonable
assurance must be provided that the potential dose to an individual on
or near the site will be within acceptable limits. The estimated com-
mitted effective dose equivalent resulting from a radiological assess-
ment of a site will usually be the determining factor in the granting
of authorization for a disposal site. If the projected dose to a member
of the public exceeds a few millirems per year, the executive director
may consider other factors in determining whether to grant authoriza-
tion for the site, including, but not limited to, the use of institutional
controls to restrict access for a specified period of time.
(2) The location and characteristics of a site shall preclude
potential offsite migration or transport of radioactive materials or
ready access to critical exposure pathways.
(3) The general topography of the proposed disposal site
must be compatible with the proposed waste burial. As an example,
surface features shall direct surface water drainage away from the
disposal site. Wastes shall not be buried in locations which, once
covered, would tend to collect surface water. The characteristics
of the site shall minimize to the extent practicable the potential for
erosion and contact of percolating or standing water with wastes.
(4) Water-bearing strata shall be a minimum of 10 feet
below the depth at which waste will be buried.
(5) Waste shall be emplaced in a manner that minimizes
the void spaces between packages and permits the void spaces to be
filled.
(6) Void spaces between waste packages shall be filled
with earth or other material to reduce future subsidence within the
fill.
(7) Covers shall be designed to minimize water infiltration
to the extent practicable, to direct percolating or surface water away
from the disposed waste, and to resist degradation by surface geologic
processes and biotic activity.
(8) In general, a disposal site for which authorization is
requested under this subchapter shall be located, designed, operated,
and closed so that long-term isolation and custodial care for long-
term stability would not be required beyond the time the licensee
can reasonably be expected to occupy the site. If a proposed site
does not meet this objective, requirements for long-term care shall
be evaluated.
(9) The location of a disposal site shall be such that it is
compatible with the uses of surrounding environs (both the applicant’s
and adjacent properties).
§336.514. Financial Assurance and Recordkeeping for Decommis-
sioning.
(a) The licensee shall submit a decommissioning funding
plan.
(1) Each applicant for a license authorizing the disposal
of unsealed radioactive material with a half-life greater than 120
days and in quantities exceeding 105 times the applicable quan-
tities set forth in §336.521, Appendix A, of this title (relating to
Radionuclide Quantities for Use in Determining Financial Assurance
for Decommissioning) shall submit a decommissioning funding plan
as described in subsection (e) of this section. The decommissioning
funding plan must also be submitted when a combination of isotopes
is involved if R divided by 105 is greater than 1 (unity rule), where
R is defined as the sum of the ratios of the quantity of each isotope
to the applicable value in §336.521, Appendix A of this title.
(2) Notwithstanding the requirement of paragraph (1) of
this subsection, each applicant for a license authorizing the disposal
of more than 100 millicuries of source material in a readily dispersible
form, except for activities licensed under Subchapter G of this chapter
(relating to Licensing Requirements for Source Material (Uranium
or Thorium) Recovery and Processing Facilities), shall submit a
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decommissioning funding plan as described in subsection (e) of this
section.
(b) Each applicant shall submit a decommissioning funding
plan or a certification that financial assurance for decommissioning
has been provided.
(1) Each applicant for a license authorizing disposal of
radioactive material with a half-life greater than 120 days and in
quantities specified in subsection (d) of this section shall either:
(A) submit a decommissioning funding plan as de-
scribed in subsection (e) of this section; or
(B) submit a certification that financial assurance for
decommissioning has been provided in the amount prescribed by
subsection (d) of this section using one of the methods described in
Subchapter I of this chapter (relating to Financial Assurance). For an
applicant, this certification may state that the appropriate assurance
shall be obtained after the application has been approved and the
license issued but before the disposal of licensed material. If the
applicant defers execution of the financial instrument until after the
license has been issued, a signed original of the financial instrument
obtained to satisfy the requirements of Subchapter I of this chapter
must be submitted to the executive director before disposal of licensed
material. If the applicant does not defer execution of the financial
instrument, the applicant shall submit to the executive director, as
part of the certification, a signed original of the financial instrument
obtained to satisfy the requirements of Subchapter I of this chapter.
(2) Notwithstanding the requirement of paragraph (1) of
this subsection, each applicant for a license authorizing the disposal
of quantities of source material greater than 10 millicuries but less
than or equal to 100 millicuries in a readily dispersible form, except
for activities licensed under Subchapter G of this chapter (relating to
Licensing Requirements for Source Material (Uranium or Thorium)
Recovery and Processing Facilities), shall either:
(A) submit a decommissioning funding plan as de-
scribed in subsection (e) of this section; or
(B) submit a certification that financial assurance for
decommissioning has been provided in the amount of $150,000 using
one of the methods described in Subchapter I of this chapter. For an
applicant, this certification may state that the appropriate assurance
shall be obtained after the application has been approved and the
license issued but before the disposal of licensed material. If the
applicant defers execution of the financial instrument until after the
license has been issued, a signed original of the financial instrument
obtained to satisfy the requirements of Subchapter I of this chapter
must be submitted to the executive director before disposal of licensed
material. If the applicant does not defer execution of the financial
instrument, the applicant shall submit to the executive director as
part of the certification, a signed original of the financial instrument
obtained to satisfy the requirements of Subchapter I of this chapter.
(c) Each holder of a license shall provide financial assurance
for decommissioning, a decommissioning funding plan, or a certifi-
cation of financial assurance.
(1) Each holder of a license issued on or after January
1, 1998, which is of a type described in subsection (a) or (b) of
this section, shall provide financial assurance for decommissioning
in accordance with the criteria set forth in this subchapter and
Subchapter I of this chapter.
(2) Each holder of a license issued before January 1,
1998, and of a type described in subsection (a) of this section shall
submit, on or before January 1, 1998, a decommissioning funding
plan, as described in subsection (e) of this section, or a certification
of financial assurance for decommissioning in an amount at least
equal to $750,000, in accordance with the criteria set forth in this
subchapter and Subchapter I of this chapter. If the licensee submits
the certification of financial assurance rather than a decommissioning
funding plan, the licensee shall include a decommissioning funding
plan in any application for license renewal.
(3) Each holder of a license issued before January 1,
1998, and of a type described in subsection (b) of this section shall
submit, on or before January 1, 1998, a decommissioning funding
plan, as described in subsection (e) of this section, or a certification
of financial assurance for decommissioning, in accordance with the
criteria set forth in this subchapter and Subchapter I of this chapter.
(4) Any licensee who has submitted an application before
January 1, 1998, for renewal of a license shall provide financial
assurance for decommissioning in accordance with subsections (a)
and (b) of this section. This assurance must be submitted on or
before January 1, 1998.
(5) Each licensee shall comply with the requirements of
§336.217 of this title (relating to Expiration and Termination of
Licenses and Decommissioning of Sites and Separate Buildings or
Outdoor Areas), as applicable.
(d) The amount of financial assurance for decommissioning
required under subsection (b)(1) of this section is based on the
quantity of material as follows:
(1) $750,000–greater than 104 but less than or equal to
10 5 times the applicable quantities in §336.521, Appendix A, of
this title (relating to Radionuclide Quantities for Use in Determining
Financial Assurance for Decommissioning), in unsealed form. (For
a combination of isotopes, if R, as defined in subsection (a) of this
section, divided by 104 is greater than 1 but R divided by 105 is
less than or equal to 1.)
(2) $150,000–greater than 103 but less than or equal to 10
4 times the applicable quantities in §336.521, Appendix A, of this title
in unsealed form. (For a combination of isotopes, if R, as defined
in subsection (a) of this title divided by 103 is greater than 1 but R
divided by 104 is less than or equal to 1.)
(e) Each decommissioning funding plan must contain a cost
estimate for decommissioning and a description of the method
of assuring funds for decommissioning from Subchapter I of this
chapter, including means for adjusting cost estimates and associated
funding levels periodically over the life of the facility. The
decommissioning funding plan must also contain a certification by
the licensee that financial assurance for decommissioning has been
provided in the amount of the cost estimate for decommissioning and
a signed original of the financial instrument obtained to satisfy the
requirements of Subchapter I of this chapter.
(f) Each person licensed under this subchapter shall keep
records of information important to the safe and effective decom-
missioning of the facility in an identified location until the license is
terminated by the commission. If records of relevant information are
kept for other purposes, reference to these records and their locations
may be used. Information important to decommissioning consists of:
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(1) records of spills or other unusual occurrences involv-
ing the spread of contamination in and around the disposal facility,
equipment, or site. These records may be limited to instances when
contamination remains after any cleanup procedures or when there is
reasonable likelihood that contaminants may have spread to inacces-
sible areas, as in the case of possible seepage into porous materials
such as concrete. These records must include any known information
on identification of involved nuclides, quantities, forms, and concen-
trations.
(2) as-built drawings and modifications of structures and
equipment in restricted areas where radioactive materials are disposed
of and of locations of possible inaccessible contamination (e.g., buried
pipes) that may be subject to contamination. If required drawings are
referenced, each relevant document need not be indexed individually.
If drawings are not available, the licensee shall substitute appropriate
records of available information concerning these areas and locations.
(3) except for areas containing only radioactive materials
having half-lives of less than 65 days, a list contained in a single
document and updated every two years of the following:
(A) all areas designated as restricted areas, as defined
in §336.2 of this title (relating to Definitions), and all areas formerly
designated as restricted areas under rules in effect before January 1,
1994;
(B) all areas outside of restricted areas that require
documentation under paragraph (1) of this subsection;
(C) all areas outside of restricted areas where current
and previous wastes have been buried as documented under §336.348
of this title (relating to Records of Waste Disposal); and
(D) all areas outside of restricted areas which contain
material such that, if the license expired, the licensee must be required
to either decontaminate the area to unrestricted release levels or apply
for approval for disposal under §336.332 of this title (relating to
Method of Obtaining Approval of Proposed Disposal Procedures).
(4) records of the cost estimate performed for the decom-
missioning funding plan or of the amount certified for decommis-
sioning, and records of the funding method used for assuring funds
if either a funding plan or certification is used.
§336.521. Appendix A. Radionuclide Quantities for Use in Deter-
mining Financial Assurance for Decommissioning.
Figure 1: §336.521, Appendix A
This agency hereby certifies that the proposal has been re-
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legal authority to adopt.
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Subchapter G. Licensing Requirements for
Source Material (Uranium or Thorium) Recovery
and Processing Facilities
30 TAC §§336.601-336.606, 336.613-336.629, 336.636
These new sections are proposed under the Texas Radiation
Control Act (TRCA), Texas Health and Safety Code, §§401.011,
401.051, and 401.412, and Texas Water Code, §5.103, which
give the Texas Natural Resource Conservation Commission
authority to adopt rules necessary to carry out its responsibilities
to regulate the disposal of radioactive substances and the
recovery and processing of source material.
These new sections implement Texas Health and Safety Code,
Chapter 401.
§336.601. Scope and General Provisions.
(a) This subchapter establishes the criteria, terms and condi-
tions under which the commission issues licenses for source material
recovery and processing, including the disposal of byproduct material
resulting from the facility’s source material recovery and processing
operations. This subchapter also provides for the licensing of persons
who receive byproduct material from others for disposal. As used in
this subchapter, "byproduct material" includes only that defined in
§336.2, subparagraph (B), of this title (relating to Definitions) but
not that defined in subparagraph (A).
(b) This subchapter does not apply to:
(1) the mining, transport, or transfer of ores containing
source material without regard to quantity;
(2) persons who own source material without regard to
quantity or who receive, possess, use, or transfer source material,
except for the purpose of source material recovery and processing; or
(3) persons who receive, possess, use, or transfer unre-
fined and unprocessed ore containing source material.
(c) No person may engage in source material recovery or
processing or disposal of byproduct material except as authorized in
a specific license issued under this subchapter.
(d) Unless otherwise exempted, the applicant shall not com-
mence construction at the site until the commission has issued the
license. Commencement of construction prior to issuance of the li-
cense shall be grounds for denial of a license.
§336.602. Definitions.
Terms used in this subchapter are defined in §336.2 of this title
(relating to Definitions). Additional terms used in this subchapter
have the following definitions:
Aquifer - A geologic formation, group of formations, or part of a
formation capable of yielding a significant amount of groundwater
to wells or springs. Any saturated zone created by uranium or
thorium recovery operations or tailings or waste disposal would not
be considered an aquifer unless the zone is or potentially is:
(A) hydraulically interconnected to a natural aquifer;
(B) capable of discharge to surface water; or
(C) reasonably accessible because of migration beyond
the vertical projection of the boundary of the land transferred for long-
term government ownership and care in accordance with §336.629 of
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this title (relating to Land Ownership of Tailings or Waste Disposal
Sites).
As expeditiously as practicable considering technological feasibility
- For the purposes of §336.622 of this title (relating to Closure Com-
pletion Milestones and Schedule), as quickly as possible considering
the physical characteristics of the tailings and the site, the limits of
"available technology" (as defined in this section), the need for con-
sistency with mandatory requirements of other regulatory programs,
and "factors beyond the control of the licensee" (as defined in this
section). The phrase permits consideration of the cost of compliance
only to the extent specifically provided for by use of the term "avail-
able technology."
Available technology - Technologies and methods for emplacing
a final radon barrier on uranium or thorium mill tailings piles
or impoundments. This term shall not be construed to include
extraordinary measures or techniques that would impose costs that
are grossly excessive as measured by practice within the industry
(or one that is reasonably analogous), (e.g., by way of illustration
only, unreasonable overtime, staffing, or transportation requirements,
etc., considering normal practice in the industry; laser fusion of soils;
etc.), provided there is reasonable progress toward emplacement of
the final radon barrier. To determine grossly excessive costs, the
relevant baseline against which costs shall be compared is the cost
estimate for tailings impoundment closure contained in the licensee’s
approved reclamation plan, but costs beyond these estimates shall not
automatically be considered grossly excessive.
Capable fault - Has the same meaning as defined in Section III(g) of
Appendix A of 10 CFR Part 100 (relating to Seismic and Geologic
Siting Criteria for Nuclear Power Plants).
Closure - The activities following operations to decontaminate and
decommission the buildings and site used to produce byproduct ma-
terials and reclaim the tailings and/or waste disposal area, including
groundwater restoration, if needed.
Closure plan - The plan approved by the commission to accomplish
closure.
Commencement of construction - Any clearing of land, excavation, or
other substantial action that would adversely affect the environment
of a site, but does not include necessary borings to determine
site characteristics or other pre-construction monitoring to establish
background information related to the suitability of a site or to the
protection of the environment.
Compliance period - Begins when the commission sets secondary
groundwater protection standards and ends when the license is ter-
minated and the site is transferred to the State or federal government
for long-term care, if applicable.
Dike - An embankment or ridge of either natural or man-made
materials used to prevent the movement of liquids, sludges, solids,
or other materials.
Disposal area - The area containing byproduct materials to which
the requirements of §336.621 of this title (relating to Disposal Area
Cover and Closure) apply.
Existing portion- That land surface area of an existing surface
impoundment on which significant quantities of uranium or thorium
byproduct materials had been placed prior to September 30, 1983.
Factors beyond the control of the licensee - Factors proximately caus-
ing delay in meeting the schedule in the applicable reclamation plan
for the timely emplacement of the final radon barrier notwithstand-
ing the good faith efforts of the licensee to complete the barrier in
compliance with §336.622(a) of this title. These factors may include
but are not limited to:
(A) physical conditions at the site;
(B) inclement weather or climatic conditions;
(C) an act of God;
(D) an act of war;
(E) a judicial or administrative order or decision, or
change to the statutory, regulatory, or other legal requirements
applicable to the licensee’s facility that would preclude or delay the
performance of activities required for compliance;
(F) labor disturbances;
(G) any modifications, cessation or delay ordered by
State, federal, or local agencies;
(H) delays beyond the time reasonably required in
obtaining necessary government permits, licenses, approvals, or
consent for activities described in the reclamation plan proposed
by the licensee that result from government agency failure to take
final action after the licensee has made a good faith, timely effort to
submit legally sufficient applications, responses to requests (including
relevant data requested by the agencies), or other information,
including approval of the reclamation plan; and
(I) an act or omission of any third party over whom the
licensee has no control.
Final radon barrier - The earthen cover (or approved alternative cover)
over tailings or wastes constructed to comply with §336.621 of this
title (relating to Disposal Area Cover and Closure)(excluding erosion
protection features).
Groundwater - Water below the land surface in a zone of saturation.
For purposes of this subchapter, groundwater is the water contained
within an aquifer as defined in this section.
Hazardous constituent - Subject to §336.615(b) of this title (relating
to Secondary Groundwater Protection), a constituent which meets all
three of the following tests:
(A) The constituent is reasonably expected to be in or
derived from the byproduct material in the disposal area;
(B) The constituent has been detected in the groundwater
in the uppermost aquifer; and
(C) The constituent is listed in 10 CFR Part 40, Appendix
A (relating to Criteria Relating to the Operation of Uranium Mills
and Disposition of Tailings or Wastes Produced by the Extraction or
Concentration of Source Material from Ores Processed Primarily for
Their Source Material Content), Criterion 13.
Leachate- Any liquid, including any suspended or dissolved compo-
nents in the liquid, that has percolated through or drained from the
byproduct material.
Licensed site - The area contained within the boundary of a location
under the control of persons generating, storing, or disposing of
byproduct materials under a license.
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Liner - A continuous layer of natural or man-made materials,
beneath or on the sides of a surface impoundment which restricts
the downward or lateral escape of byproduct material, hazardous
constituents, or leachate.
Maximum credible earthquake - An earthquake which would cause
the maximum vibratory ground motion based upon an evaluation of
earthquake potential considering the regional and local geology and
seismology and specific characteristics of local subsurface material.
Milestone - An action or event that is required to occur by an
enforceable date.
Operation - The period of time during which a uranium or thorium
mill tailings pile or impoundment is being used for the continued
placement of byproduct material or is in standby status for such
placement. A pile or impoundment is in operation from the day
that byproduct material is first placed in the pile or impoundment
until the day final closure begins.
Point of compliance - The site-specific location in the uppermost
aquifer where the groundwater protection standard must be met.
The objective in selecting the point of compliance is to provide
the earliest practicable warning that an impoundment is releasing
hazardous constituents to the groundwater. The point of compliance
is selected to provide prompt indication of groundwater contamination
on the hydraulically downgradient edge of the disposal area.
Processing - Possession, use, storage, extraction of material, transfer,
volume reduction, compaction, or other separation incidental to
recovery of source material.
Reclamation plan - For the purposes of §336.622 of this title (relating
to Closure Completion Milestones and Schedule), the plan detailing
activities to accomplish reclamation of the tailings or waste disposal
area in accordance with the technical criteria of this subchapter. The
reclamation plan must include a schedule for reclamation milestones
that are key to the completion of the final radon barrier, including
as appropriate, but not limited to, wind blown tailings retrieval and
placement on the pile, interim stabilization (including dewatering or
the removal of freestanding liquids and recontouring), and final radon
barrier construction. Reclamation of tailings or wastes must also be
addressed in the closure plan. The detailed reclamation plan may be
incorporated into the closure plan.
Surface impoundment - A natural topographic depression, man-made
excavation, or diked area, which is designed to hold an accumulation
of liquid wastes or wastes containing free liquids, and which is not
an injection well.
Uppermost aquifer - The geologic formation nearest the natural
ground surface that is an aquifer, as well as lower aquifers that are
hydraulically interconnected with this aquifer within the facility’s
property boundary.
Waste - Byproduct material as it is defined in §336.2, subparagraph
(B), of this title (relating to Definitions).
§336.603. Filing of Application.
(a) An application for a license, or for renewal or amendment
of a license must clearly demonstrate how the requirements of this
section, §336.604 of this title (relating to General Requirements for
Issuance of a License), §336.605 of this title (relating to Special
Requirements for Issuance of a License), the technical requirements
of this subchapter, §336.627 of this title (relating to Financial
Assurance Requirements), §336.628 of this title (relating to Long-
Term Care and Surveillance Requirements), and §336.629 of this
title (relating to Land Ownership of Tailings or Waste Disposal Sites)
have been addressed.
(b) An application for disposal of byproduct material from
others shall include information on the chemical and radioactive
characteristics of the wastes to be received, detailed procedures for
receiving and documenting incoming waste shipments, and detailed
waste acceptance criteria.
§336.604. General Requirements for Issuance of a License.
An application may be approved if the commission determines that
the requirements set forth in §336.603 of this title (relating to Filing
of Application) have been met and that:
(1) The applicant is qualified by reason of training and
experience to use the material in question for the purpose requested
in accordance with these rules in this chapter in such a manner as to
protect and minimize danger to the public health and safety and the
environment;
(2) The applicant’s proposed equipment, facilities, and
procedures are adequate to protect public health and safety and the
environment;
(3) The issuance of the license will not be inimical to
public health and safety nor have a long-term detrimental impact on
the environment;
(4) The applicant has demonstrated financial capability to
conduct the proposed activity, including all costs associated with
decommissioning, decontamination, disposal, reclamation, and long-
term care and surveillance; and
(5) The applicant satisfies all applicable special require-
ments in §336.605 of this title (relating to Special Requirements for
I suance of a License).
§336.605. Special Requirements for Issuance of a License.
In addition to the requirements set forth in §336.604 of this title
(relating to General Requirements for Issuance of a License), the
following conditions shall be met:
(1) An application for a license shall include an environ-
mental report which addresses the following:
(A) description of the proposed project or action;
(B) area/site characteristics including ecology, ge-
ology, topography, hydrology, meteorology, historical and cultural
landmarks, and archaeology;
(C) radiological and nonradiological impacts of the
proposed project or action, including impacts to the public health,
impacts on any waterway and groundwater, and any long-term
impacts;
(D) environmental effects of accidents;
(E) tailings or waste disposal, decommissioning,
decontamination, and reclamation and impacts of these activities; and
(F) site and project alternatives.
(2) Prior to issuance of the license, the applicant shall
propose, for approval by the executive director, an acceptable form
and amount of financial assurance consistent with the requirements of
§336.627 of this title (relating to Financial Assurance Requirements).
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(3) The applicant shall provide procedures describing the
means that will be employed to conduct operations so that all effluent
releases are reduced to as low as low as is reasonably achievable
below the limits of Subchapter D of this chapter (relating to Standards
for Protection Against Radiation).
(4) An application for a license shall contain written
specifications for the disposition of byproduct material.
(5) The applicant shall provide a closure plan for decon-
tamination, decommissioning, restoration, and reclamation of build-
ings and the site to levels which would allow unrestricted use and
for reclamation of the tailings or waste disposal areas in accordance
with the technical requirements of this subchapter and §336.627 of
this title (relating to Financial Assurance Requirements).
§336.606. Issuance of License.
(a) Upon a determination that an application meets the
requirements of the TRCA and the rules of this chapter, the
commission may issue a license authorizing the proposed activity.
(b) Facilities may be issued a license for in situ uranium
recovery as follows:
(1) A license may include only one processing plant (e.g.,
yellow cake precipitation and/or drying) and its associated mining
areas and satellites (e.g., lixiviant-stripping ion exchange units). For
purposes of this subsection, a processing plant may be active, inactive,
in standby status, or in decommissioning. For the purposes of this
subsection, the executive director shall determine whether a separate
license is required for a facility that contains only mining areas and
associated satellite(s).
(2) A license issued on or before August 1, 1994, need
not conform to the requirements of paragraph (1) of this subsection.
These licenses may not be amended to add facilities that do not
conform to the requirements of paragraph (1) of this subsection.
§336.613. Site and Design Requirements.
(a) Tailings and waste handling and disposal systems shall be
designed to accommodate full-capacity production over the lifetime
of the facility. When later expansion of systems or operations may
be likely, the capability of the disposal system to be modified to
accommodate increased quantities without degradation in long-term
stability and other performance factors shall be evaluated.
(b) An applicant shall evaluate disposal site selection.
(1) In selecting among alternative tailings or waste dis-
posal sites or judging the adequacy of existing sites, the applicant
shall consider the following site features which would contribute to
the general goal or broad objective of isolating the tailings or wastes
and associated contaminants without ongoing active maintenance:
(A) remoteness from populated areas;
(B) hydrogeologic and other natural or environmental
conditions conducive to continued immobilization and isolation of
contaminants from groundwater sources; and
(C) potential for minimizing erosion, disturbance, and
dispersion by natural forces over the long term.
(2) The site selection process must be an optimization to
the maximum extent reasonably achievable in terms of these site
features.
(3) In the selection of disposal sites, primary emphasis
shall be given to isolation of the tailings or waste, a matter having
long-term impacts, as opposed to consideration only of short-term
convenience or benefits (e.g., minimization of transportation or land
acquisition costs). While isolation of tailings or waste will also be a
function of both site and engineering design, overriding consideration
shall be given to siting features.
(4) Tailings should be disposed of in a manner that no
active maintenance is required to preserve conditions of the site.
(c) To avoid proliferation of small waste disposal sites
and thereby reduce perpetual surveillance obligations, waste from
uranium recovery facilities using in situ extraction processes and
waste from small remote facilities using above-ground extraction
processes shall be disposed of at existing large tailings disposal
sites. The commission will consider an alternative to this requirement
only if the applicant demonstrates that such offsite disposal is
impracticable, considering the nature of the waste (e.g., the volume
and specific activity) and the costs and environmental impacts of
transporting the waste, or that the advantages of onsite burial
clearly outweigh the benefits of reducing the perpetual surveillance
obligations.
(d) The applicant’s environmental report shall evaluate al-
ternative sites and disposal methods and shall consider disposal of
tailings by placement below grade. Where full below-grade burial is
not practicable, the size of retention structures and size and steepness
of slopes associated with exposed embankments shall be minimized
by excavation to the maximum extent reasonably achievable or ap-
propriate given the geologic and hydrologic conditions at a site. In
these cases, it must be demonstrated that above-grade disposal will
provide reasonably equivalent isolation of the tailings or wastes from
natural erosional forces.
(e) The following site and design requirements shall be
adhered to whether tailings or wastes are disposed of above or below
grade:
(1) Upstream rainfall catchment areas must be minimized
to decrease erosion potential and the size of floods which could erode
or wash out sections of the tailings disposal area;
(2) Topographic features should provide good wind pro-
tection;
(3) The embankment and cover slopes shall be relatively
flat after final stabilization to minimize erosion potential and to
provide conservative factors of safety assuring long-term stability.
The objective should be to contour final slopes to grades which are
as close as possible to those which would be provided if tailings
were disposed of below grade. Slopes shall not be steeper than
5 horizontal to 1 vertical (5h:1v), except as specifically authorized
by the commission. Where steeper slopes are proposed, reasons
why a slope less steep than 5h:1v would be impracticable should
be provided, and compensating factors and conditions which make
such slopes acceptable shall be identified;
(4) A full self-sustaining vegetative cover shall be estab-
lished or rock cover employed to reduce wind and water erosion to
negligible levels. Where a full vegetative cover is not likely to be
self-sustaining due to climatic or other conditions, such as in semi-
arid and arid regions, rock cover shall be employed on slopes of the
impoundment system. The commission will consider alternatives to
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this requirement for extremely gentle slopes, such as those which
may exist on the top of the pile.
(5) Individual rock fragments shall be resistant to erosion
and weathering action. Local rock materials are permissible provided
the characteristics under local climatic conditions indicate similar
long-term performance as a protective layer. Weak, friable, or
laminated aggregate may not be used. The following factors shall
be considered in establishing the final rock cover design to avoid
displacement of rock particles by human and animal traffic or by
natural processes and to preclude undercutting and piping:
(A) shape, size, composition, and gradation of rock
particles (except that bedding material average particle size shall be
at least cobble size or greater);
(B) rock cover thickness and zoning of particles by
size; and
(C) steepness of underlying slopes.
(6) Alternatives to rock covering of slopes may be con-
sidered where top covers are very thick (on the order of 10 meters or
greater), impoundment slopes are very gentle (on the order of 10h:1v
or less), bulk cover materials have inherently favorable erosion re-
sistance characteristics, there is negligible drainage catchment area
upstream of the pile, and there is good wind protection. Further-
more, all impoundment surfaces shall be contoured to avoid areas
of concentrated surface runoff or abrupt or sharp changes in slope
gradient. In addition to rock cover on slopes, areas toward which
surface runoff might be directed shall be well protected with sub-
stantial rock cover (rip rap). In addition to providing for stability
of the impoundment system itself, overall stability, erosion potential,
and geomorphology of surrounding terrain shall be evaluated to as-
sure that there are no ongoing or potential processes, such as gully
erosion, which would lead to impoundment instability;
(7) The impoundment shall not be located near a capable
fault that could cause a maximum credible earthquake larger than that
which the impoundment could reasonably be expected to withstand;
and
(8) The impoundment should be designed to incorporate
features which will promote deposition. Design features which
promote deposition of sediment suspended in any runoff which flows
into the impoundment area might be utilized. The object of such a
design feature would be to enhance the thickness of cover over time.
§336.614. Groundwater Protection.
The groundwater protection requirements in this section and those in
§336.615 of this title (relating to Secondary Groundwater Protection),
§336.616 of this title (relating to Corrective Action Program),
and §336.636, Appendix A, of this title (relating to Maximum
Concentrations for Groundwater Protection) apply during operations
and until closure is completed. Groundwater monitoring to comply
with these standards is required by §336.623 of this title (relating to
Monitoring Requirements).
(1) The primary groundwater protection standard is a
design standard for surface impoundments used to manage uranium
and thorium byproduct material. Unless exempted under paragraph
(3) of this subsection, surface impoundments (except for an existing
portion) shall have a liner that is designed, constructed, and installed
to prevent any migration of wastes out of the impoundment to
the adjacent subsurface soil, groundwater, or surface water at any
time during the active life (including the closure period) of the
impoundment. The liner may be constructed of materials that may
allow wastes to migrate into the liner (but not into the adjacent
subsurface soil, groundwater, or surface water) during the active
life of the facility, provided that impoundment closure shall include
removal or decontamination of all waste residues, contaminated
containment system components (liners, etc.), contaminated subsoils,
and structures and equipment contaminated with waste and leachate.
For impoundments that will be closed with the liner material left
in place, the liner shall be constructed of materials that can prevent
wastes from migrating into the liner during the active life of the
facility.
(2) The liner required by paragraph (1) of this subsection
shall be:
(A) constructed of materials that have appropriate
chemical properties and sufficient strength and thickness to prevent
failure due to pressure gradients (including static head and external
hydrogeologic forces), physical contact with the wastes or leachate to
which they are exposed, climatic conditions, the stress of installation,
and the stress of daily operation;
(B) placed upon a foundation or base capable of
providing support to the liner and resistance to pressure gradients
above and below the liner to prevent failure of the liner due to
settlement, compression, or uplift; and
(C) installed to cover all surrounding earth likely to
be in contact with the wastes or leachate.
(3) The applicant or licensee will be exempted from the
requirements of paragraph (1) of this subsection if the commission
finds, based on a demonstration by the applicant or licensee, that
alternate design and operating practices, including the closure plan,
together with site characteristics will prevent the migration of any
hazardous constituents into groundwater or surface water at any future
time. In deciding whether to grant an exemption, the commission will
consider:
(A) the nature and quantity of the wastes;
(B) the proposed alternate design and operation;
(C) the hydrogeologic setting of the facility, including
the attenuative capacity and thickness of the liners and soils present
between the impoundment and groundwater or surface water; and
(D) all other factors which would influence the quality
and mobility of the leachate produced and the potential for it to
migrate to groundwater or surface water.
(4) A surface impoundment shall be designed, con-
structed, maintained, and operated to prevent overtopping resulting
from normal or abnormal operations, overfilling, wind and wave
actions, rainfall, or runoff; from malfunctions of level controllers,
alarms, and other equipment; and from human error.
(5) When dikes are used to form the surface impound-
ment, the dikes shall be designed, constructed, and maintained with
sufficient structural integrity to prevent massive failure of the dikes.
In ensuring structural integrity, it shall not be presumed that the liner
system will function without leakage during the active life of the im-
poundment.
§336.615. Secondary Groundwater Protection.
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(a) Uranium and thorium byproduct materials shall be man-
aged to conform to the following secondary groundwater protection
standard: hazardous constituents, as defined in §336.602 of this title
(relating to Definitions), entering the groundwater from a licensed
site must not exceed the specified concentration limits in the upper-
most aquifer beyond the point of compliance during the compliance
period. Specified concentration limits are those limits established by
the commission as indicated in subsection (d) of this section. The
commission will also establish the point of compliance and com-
pliance period on a site-specific basis through license conditions or
orders. When the detection monitoring established under §336.623 of
this title (relating to Monitoring Requirements) indicates leakage of
hazardous constituents from the disposal area, the commission will
identify hazardous constituents, establish concentration limits, and
set the compliance period and may adjust the point of compliance if
needed in accordance with developed data and site information re-
garding the flow of groundwater or contaminants.
(b) Even when constituents meet all three tests in the
definition of hazardous constituent in §336.602 of this title (relating
to Definitions), the commission may exclude a detected constituent
from the set of hazardous constituents on a site-specific basis if it finds
that the constituent is not capable of posing a substantial present or
potential hazard to human health or the environment. In deciding
whether to exclude constituents, the commission will consider the
following:
(1) potential adverse effects on groundwater quality, con-
sidering the:
(A) physical and chemical characteristics of the waste
in the licensed site, including its potential for migration;
(B) hydrogeological characteristics of the licensed site
and surrounding land;
(C) quantity of groundwater and the direction of
groundwater flow;
(D) proximity of groundwater users and groundwater
withdrawal rates;
(E) current and future uses of groundwater in the area;
(F) existing quality of groundwater, including other
sources of contamination and cumulative impact on the groundwater
quality;
(G) potential for human health risks caused by human
exposure to waste constituents;
(H) potential damage to wildlife, crops, vegetation,
and physical structures caused by exposure to waste constituents;
and
(I) persistence and permanence of potential adverse
effects.
(2) potential adverse effects on quality of hydraulically-
connected surface water, considering the:
(A) volume and physical and chemical characteristics
of the byproduct material in the licensed site;
(B) hydrogeological characteristics of the licensed site
and surrounding land;
(C) quantity and quality of groundwater and the
direction of groundwater flow;
(D) patterns of rainfall in the region;
(E) proximity of the licensed site to surface waters;
(F) current and future uses of surface waters in the
area and any water quality standards established for those surface
waters;
(G) existing quality of surface water, including other
sources of contamination and the cumulative impact on surface water
quality;
(H) potential for human health risks caused by human
exposure to waste constituents;
(I) potential damage to wildlife, crops, vegetation, and
physical structures caused by exposure to waste constituents; and
(J) persistence and permanence of the potential ad-
verse effects.
(c) In making any determinations under subsections (b) and
(e) of this section about the use of groundwater in the area around
the facility, the commission will consider any identification of
underground sources of drinking water and exempted aquifers made
by the United States Environmental Protection Agency and the
commission.
(d) At the point of compliance, the concentration of a
hazardous constituent shall not exceed:
(1) the commission-approved background concentration
of that constituent in the groundwater;
(2) the respective concentration given in §336.636, Ap-
pendix A, of this title (relating to Maximum Concentrations for
Groundwater Protection), if the constituent is listed in the table and
if the background level of the constituent is below the value listed;
or
(3) an alternate concentration limit established by the
commission.
(e) Alternate concentration limits to background concentra-
tions or to the drinking water limits in §336.636, Appendix A, of this
title that present no significant hazard may be proposed by licensees
for commission consideration. Licensees shall provide the basis for
any proposed limits including consideration of practicable corrective
actions, evidence that limits are as low as reasonably achievable, and
information on the factors the commission must consider. The com-
mission will establish a site-specific alternate concentration limit for a
hazardous constituent, as provided in subsection (d) of this section, if
it finds that the proposed limit is as low as reasonably achievable, af-
ter considering practicable corrective actions, and that the constituent
will not pose a substantial present or potential hazard to human health
or the environment as long as the alternate concentration limit is not
exceeded. In making the finding relating to present and potential
hazard, the commission will consider the factors listed in subsection
(b)(1) and (2) of this section.
§336.616. Corrective Action Program.
(a) If the groundwater protection standards established under
§336.615 of this title (relating to Secondary Groundwater Protection)
are exceeded at a licensed site, a corrective action program must be
PROPOSED RULES January 10, 1997 22 TexReg 659
put into operation as soon as is practicable, in accordance with the
procedures set forth in this section.
(b) If compliance monitoring conducted pursuant to §336.623
(c) of this title (relating to Monitoring Requirements) indicates that a
groundwater protection standard may be exceeded, the licensee shall
notify the executive director. Following a review of monitoring data
and any other pertinent information, the executive director will make
a determination as to whether a groundwater protection standard has
been exceeded. The licensee shall submit for commission approval
a proposed corrective action program and the supporting rationale
by the date specified by the executive director. The objective of
the corrective action program is to reduce hazardous constituent
concentration levels in the groundwater to achieve compliance with
the concentration limits set as standards. The licensee’s proposed
program must address removing the hazardous constituents in the
groundwater at the point of compliance or treating in place. The
licensee’s proposed program must also address removing or treating
in place any hazardous constituents that exceed concentration limits in
groundwater between the point of compliance and the downgradient
licensed site boundary.
(c) The licensee shall obtain commission approval, through
license amendment, prior to putting the proposed corrective action
program into operation, unless otherwise directed by the executive
director. Upon commission approval of a corrective action program,
the licensee shall implement the approved program as specified by
license condition. In no event shall the implementation of a corrective
action program begin later than 18 months after the executive director
makes a determination that the groundwater protection standards
have been exceeded. If necessary, the commission by order or the
executive director may direct that the licensee begin implementing
interim corrective measures, prior to approval of the licensee’s
proposed program through license amendment.
(d) The licensee shall continue corrective action measures to
the extent necessary to achieve and maintain compliance with the
groundwater protection standard. The commission will determine
when the licensee may terminate corrective action measures based on
data from the groundwater monitoring program and other information
that provides reasonable assurance that the groundwater protection
standard will not be exceeded.
§336.617. Other Considerations for Groundwater Protection.
In developing and conducting groundwater protection programs,
applicants and licensees shall also consider the following:
(1) installation of bottom liners. Where synthetic liners
are used, a leakage-detection system shall be installed immediately
below the liner to ensure detection of any major failures. This is in ad-
dition to the groundwater monitoring program conducted as provided
in §336.623(b) of this title (relating to Monitoring Requirements).
Where clay liners are proposed or relatively thin, in situ clay soils
are to be relied upon for seepage control, tests shall be conducted
with representative tailings solutions and clay materials to confirm
that no significant deterioration of permeability or stability proper-
ties will occur with continuous exposure of clay to tailing solutions.
Tests shall be run for a sufficient period of time to reveal any effects
that may occur;
(2) mill process designs which provide the maximum
practicable recycle of solutions and conservation of water to reduce
the net input of liquid to the tailings impoundment;
(3) dewatering of tailings by process devices and/or in
situ drainage systems. At new sites, tailings shall be dewatered by a
drainage system installed at the bottom of the impoundment to lower
the phreatic surface and reduce the driving head of seepage, unless
tests show tailings are not amenable to such a system. Where in
situ dewatering is to be conducted, the impoundment bottom shall be
graded to assure that the drains are at a low point. The drains shall
be protected by suitable filter materials to assure that drains remain
free-running. The drainage system shall also be adequately sized to
assure good drainage; and
(4) neutralization to promote immobilization of hazardous
constituents.
§336.618. Seepage Control Systems.
If adverse groundwater impacts or conditions conducive to adverse
groundwater impacts occur due to seepage, action shall be taken to
alleviate the impacts or conditions and to restore groundwater quality
to levels consistent with those before operations began. The specific
seepage control and groundwater protection method, or combination
of methods, to be used shall be worked out on a site-specific basis.
Technical specifications shall be prepared for installation of seepage
control systems. A quality assurance, testing, and inspection program,
which includes supervision by a qualified engineer or scientist, shall
be established to assure that specifications are met.
§336.619. Tailings or Waste Disposal System.
In support of a proposal for a tailings or waste disposal system, the
applicant or licensee shall supply the following information:
(1) the chemical and radioactive characteristics of the
tailings or wastes;
(2) the characteristics of the underlying soil and geologic
formations particularly as they will control transport of contaminants
and solutions. This shall include detailed information concerning
extent, thickness, uniformity, shape, and orientation of underlying
strata. Hydraulic gradients and conductivities of the various forma-
tions shall be determined. This information shall be gathered from
borings and field survey methods taken within the proposed impound-
ment area and in surrounding areas where contaminants might migrate
to groundwater. The information gathered on boreholes shall include
both geologic and geophysical logs in sufficient number and degree of
sophistication to allow determining significant discontinuities, frac-
tures, and channeled deposits of high hydraulic conductivity. If field
survey methods are used, they should be in addition to and calibrated
with borehole logging. Hydrologic parameters such as permeability
shall not be determined on the basis of laboratory analysis of samples
alone. A sufficient amount of field testing (e.g., pump tests) shall be
conducted to assure actual field properties are adequately understood.
Testing shall be conducted to make possible estimates of chemisorp-
tion attenuation properties of underlying soil and rock; and
(3) the location, extent, quality, capacity, and current uses
of any groundwater at and near the site.
§336.620. Ore Stockpiling.
If ore is stockpiled, methods shall be used to minimize penetration
of radionuclides and other substances into underlying soils.
§336.621. Disposal Area Cover and Closure.
(a) In disposing of tailings or wastes, licensees shall place
an earthen cover over the tailings or wastes at the end of the
uranium or thorium recovery operations and shall close the tailings
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or waste disposal area in accordance with a design (In the case of
thorium byproduct materials, the standard applies only to design.
Monitoring for radon emissions from thorium byproduct materials
after installation of an appropriately designed cover is not required.)
which provides reasonable assurance of control of radiological
hazards to:
(1) be effective for 1,000 years, to the extent reasonably
achievable and, in any case, for at least 200 years; and
(2) limit releases of radon-222 from uranium byproduct
materials and radon-220 from thorium byproduct materials to the
atmosphere so as not to exceed an average release rate of 20
picocuries/square meter/second (pCi/m) to the extent practicable
throughout the effective design life determined pursuant to paragraph
(1) of this subsection. This average applies to the entire surface of
each disposal area over a period of at least one year, but a period
short compared to 100 years. Radon will come from both byproduct
materials and cover materials. Radon emissions from cover materials
should be estimated as part of developing a closure plan for each site.
The standard, however, applies only to emissions from byproduct
materials to the atmosphere.
(b) In computing required tailings or waste cover thicknesses,
moisture in soils in excess of amounts found normally in similar
soils in similar circumstances may not be considered. Direct gamma
exposure from the tailings or wastes should be reduced to background
levels. The effects of any thin synthetic layer may not be taken
into account in determining the calculated radon exhalation level.
If non-soil materials are proposed as cover materials, the licensee
must demonstrate that these materials will not crack or degrade by
differential settlement, weathering, or other mechanisms over long-
term intervals.
(c) As soon as reasonably achievable after emplacement of
the final cover to limit releases of radon-222 from uranium byproduct
material and prior to placement of erosion protection barriers or other
features necessary for long-term control of the tailings, the licensee
shall verify through appropriate testing and analysis that the design
and construction of the final radon barrier is effective in limiting
releases of radon-222 to a level not exceeding 20 pCi/m2s averaged
over the entire pile or impoundment using the procedures described in
40 CFR Part 61, Appendix B, Method 115 (relating to Monitoring for
Radon-222 Emissions), or another method of verification approved by
the United States Nuclear Regulatory Commission as being at least as
effective in demonstrating the effectiveness of the final radon barrier.
(d) When phased emplacement of the final radon barrier is
included in the applicable reclamation plan, as defined in §336.602 of
this title (relating to Definitions), the verification of radon-222 release
rates required in subsection (c) of this section must be conducted for
each portion of the pile or impoundment as the final radon barrier for
that portion is emplaced.
(e) Within 90 days of the completion of all testing and
analysis relevant to the required verification in subsections (c) and
(d) of this section, the uranium recovery licensee shall report to
the executive director the results detailing the actions taken to
verify that levels of release of radon-222 do not exceed 20 pCi/m2s
when averaged over the entire pile or impoundment. The licensee
shall maintain records documenting the source of input parameters,
including the results of all measurements on which they are based, the
calculations and/or analytical methods used to derive values for input
parameters, and the procedure used to determine compliance. These
records shall be maintained until termination of the license and shall
be kept in a form suitable for transfer to the custodial agency at the
time of transfer of the site to the State or the United States pursuant
to §336.629 of this title (relating to Land Ownership of Tailings or
Waste Disposal Sites).
(f) Near-surface cover materials may not include waste, rock,
or other materials that contain elevated levels of radium. Soils
used for near-surface cover must be essentially the same, as far
as radioactivity is concerned, as surrounding surface soils. This
is to ensure that surface radon exhalation is not significantly above
background because of the cover material itself.
(g) The design requirements in this section for longevity and
control of radon releases apply to any portion of a licensed and/or
disposal site unless such portion contains a concentration of radium in
land, averaged over areas of 100 m2, which, as a result of byproduct
material, does not exceed the background level by more than:
(1) five picocuries per gram (pCi/g) of radium-226, or, in
the case of thorium byproduct material, radium-228, averaged over
the first 15 centimeters (cm) below the surface; and
(2) 15 pCi/g of radium-226, or, in the case of thorium
byproduct material, radium-228, averaged over 15-cm thick layers
more than 15 cm below the surface.
(h) The licensee shall also address the nonradiological haz-
ards associated with the tailings or wastes in planning and implement-
ing closure. The licensee shall ensure that disposal areas are closed
in a manner that minimizes the need for further maintenance. To the
extent necessary to prevent threats to human health and the environ-
ment, the licensee shall control, minimize, or eliminate post-closure
escape of nonradiological hazardous constituents, leachate, contam-
inated rainwater, or waste decomposition products to groundwater,
surface waters, or the atmosphere.
§336.622. Closure Completion Milestones and Schedule.
(a) For impoundments containing uranium byproduct mate-
rials, the final radon barrier must be completed as expeditiously as
practicable considering technological feasibility after the pile or im-
poundment ceases operation in accordance with a written reclamation
plan, as defined in §336.602 of this title (relating to Definitions), ap-
proved by the commission by license amendment. (The term "as
expeditiously as practicable considering technological feasibility" as
specifically defined in §336.602 of this title includes "factors beyond
the control of the licensee" as defined.) Deadlines for completion
of the final radon barrier and applicable interim milestones must be
established as license conditions. Applicable interim milestones may
include, but are not limited to, the retrieval of windblown tailings
and placement on the pile and the interim stabilization of the tail-
ings or wastes (including dewatering or the removal of freestanding
liquids and recontouring). The placement of erosion protection bar-
riers or other features necessary for long-term control of the tailings
or wastes must also be completed in a timely manner in accordance
with a written reclamation plan approved by the commission by li-
cense amendment.
(b) The commission may approve by license amendment a
licensee’s request to extend the time for performance of milestones
related to emplacement of the final radon barrier if, after providing
an opportunity for public participation, the commission finds that
the licensee has adequately demonstrated in the manner required in
§336.621(c) of this title (relating to Disposal Area Cover and Closure)
PROPOSED RULES January 10, 1997 22 TexReg 661
that releases of radon-222 do not exceed an average of 20 pCi/m2s.
If the delay is approved on the basis that the radon releases do not
exceed 20 pCi/m2s, a verification of radon levels, as required by
§336.621(c) of this title, must be made annually during the period
of delay. In addition, once the commission has established the date
in the reclamation plan for the milestone for completion of the final
radon barrier, the commission may by license amendment extend
that date based on cost if, after providing an opportunity for public
participation, the commission finds that the licensee is making good
faith efforts to emplace the final radon barrier, the delay is consistent
with the definition of "available technology," as given in §336.2 of
this title (relating to Definitions) and the radon releases caused by
the delay will not result in a significant incremental risk to the public
health.
(c) The commission may authorize by license amendment,
upon licensee request, a portion of the impoundment to accept
uranium byproduct material, as defined in 10 CFR Part 40 (relating
to Domestic Licensing of Source Material), or such materials that
are similar in physical, chemical, and radiological characteristics to
the uranium mill tailings and associated wastes already in the pile
or impoundment, from other sources during the closure process. No
such authorization will be made if it results in a delay or impediment
to emplacement of the final radon barrier over the remainder of
the impoundment in a manner that will achieve levels of radon-
222 releases not exceeding 20 pCi/m2s averaged over the entire
impoundment. The verification required in §336.621(c) of this title
may be completed with a portion of the impoundment being used
for further disposal if the commission makes a final finding that the
impoundment will continue to achieve a level of radon-222 releases
not exceeding 20 pCi/m2s averaged over the entire impoundment.
After the final radon barrier is complete except for the continuing
disposal area, only byproduct material as defined in 10 CFR Part
40 will be authorized for disposal, and the disposal will be limited
to the specified existing disposal area. This authorization by license
amendment will only be made after providing opportunity for public
participation. Reclamation of the disposal area, as appropriate, must
be completed in a timely manner after disposal operations cease in
accordance with §336.621(a) of this title. These actions are not
required to be complete as part of meeting the deadline for final
radon barrier construction.
§336.623. Monitoring Requirements.
(a) Prior to commencement of construction, a pre-operational
monitoring program shall be conducted for one full year to provide
complete baseline data on the site and its environs. Throughout the
construction and operating phases of the project, an operational moni-
toring program shall be conducted to measure or evaluate compliance
with applicable standards and rules; to evaluate performance of con-
trol systems and procedures; to evaluate environmental impacts of
operation; and to detect potential long-term effects.
(b) For purposes of the secondary groundwater protection
program under §336.615 of this title (relating to Secondary Ground-
water Protection), the licensee shall establish a detection monitoring
program. The licensee or applicant shall propose, for commission
approval as license conditions, which constituents are to be moni-
tored on a site-specific basis. The initial purpose of the detection
monitoring program is to detect leakage of hazardous constituents
from the disposal area so that the need to set groundwater protection
standards is monitored. The second purpose of the detection mon-
itoring program is to generate data and information needed for the
commission to establish the site-specific standards under §336.615 of
this title, if leakage of hazardous constituents is detected. The data
and information shall provide a sufficient basis to identify those haz-
ardous constituents which require concentration limit standards and
to enable the commission to set the limits for those constituents and
the compliance period. The data and information may also provide
the basis for adjustments to the point of compliance. The detec-
tion monitoring programs must be in place when specified by the
commission in orders or license conditions. Once groundwater pro-
tection standards have been established under §336.615 of this title,
the licensee shall establish and implement a compliance monitoring
program. The purpose of the compliance monitoring program is to
determine that the hazardous constituent concentrations in ground-
water continue to comply with the standards set by the commission.
In conjunction with a corrective action program established under
§336.616 of this title (relating to Corrective Action Program), the li-
censee shall establish and implement a corrective action monitoring
program to demonstrate the effectiveness of the corrective actions.
Any monitoring program required by this subsection may be based
on existing monitoring programs to the extent the existing programs
can meet the stated objective for the program.
§336.624. Airborne Emission and Discharge Control Requirements.
(a) Facilities shall be designed and operations shall be
conducted so that all airborne effluent releases are as low as is
reasonably achievable. The primary means of accomplishing this
shall be by means of emission controls. Institutional controls, such
as extending the site boundary and exclusion area, may be employed
to ensure that offsite exposure limits are met, but only after all
practicable measures have been taken to control emissions at the
source. Notwithstanding the existence of individual dose standards,
strict control of emissions is necessary to assure that population
exposures are reduced to the maximum extent reasonably achievable
and to avoid site contamination.
(b) During operations and prior to closure, radiation doses
from radon emissions from surface impoundments of uranium or
thorium byproduct materials must be kept as low as is reasonably
achievable.
(c) Checks shall be made and logged hourly of all param-
eters which determine the efficiency of emission control equipment
operation. It shall be determined whether or not conditions are within
a range prescribed to ensure that the equipment is operating consis-
tently near peak efficiency. Corrective action shall be taken when
performance is outside of prescribed ranges. Effluent control devices
shall be operative at all times during drying and packaging opera-
tions and whenever air is exhausting from the stack. Drying and
packaging operations shall terminate when controls are inoperative.
When checks indicate the equipment is not operating within the range
prescribed for peak efficiency, actions shall be taken to restore pa-
rameters to the prescribed range. When this cannot be done without
shutdown and repairs, drying and packaging operations shall cease
as soon as practicable. Operations may not be restarted after cessa-
tion due to off-normal performance until needed corrective actions
have been identified and implemented. All such cessations, correc-
tive actions, and restarts shall be reported to the executive director in
writing within 10 days of the subsequent restart.
(d) To control dusting from tailings or wastes, that portion
not covered by standing liquids shall be wetted or chemically
stabilized to prevent or minimize blowing and dusting to the
maximum extent reasonably achievable. This requirement may be
22 TexReg 662 January 10, 1997 Texas Register
relaxed if tailings or wastes are effectively sheltered from wind,
such as may be the case with below-grade disposal. Consideration
shall be given in planning tailings or waste disposal programs to
methods which would allow phased covering and reclamation of
tailings or waste impoundments. To control dusting from diffuse
sources, the applicant or licensee shall develop written operating
procedures specifying the methods of control which will be utilized.
(e) Milling operations producing or involving thorium
byproduct material shall be conducted in such a manner as to
provide reasonable assurance that the annual dose equivalent does
not exceed 25 millirems to the whole body, 75 millirems to the
thyroid, and 25 millirems to any other organ of any member of
the public as a result of exposures to the planned discharge of
radioactive materials to the general environment, radon-220 and its
daughters excepted.
(f) Uranium and thorium byproduct materials must be man-
aged so as to conform to the applicable provisions of 40 CFR Part
440 (relating to Ore Mining and Dressing Point Source Category), as
codified on January 1, 1983.
§336.625. Daily Inspections of Tailings or Waste Retention Systems.
Daily inspections of tailings or waste retention systems shall be
conducted by a qualified individual and documented. General
qualifications for such individuals conducting such inspections shall
be included in the license application submitted under §336.603 of
this title (relating to Filing of Application). Records of the inspections
shall be maintained for inspection by the executive director.
§336.626. Requirement Alternatives.
(a) The licensee or applicant may propose alternatives to the
specific technical requirements in this subchapter, §336.627 of this
title (relating to Financial Assurance Requirements), §336.628 of this
title (relating to Long-Term Care and Surveillance Requirements),
and §336.629 of this title (relating to Land Ownership of Tailings
or Waste Disposal Sites). The alternative proposals may take into
account local or regional conditions, including geology, topography,
hydrology, and meteorology.
(b) The commission may find that the proposed alternatives
meet the commission’s requirements if the alternatives will achieve
a level of stabilization and containment of the sites concerned
and a level of protection for the public health and safety and the
environment from radiological and nonradiological hazards associated
with the sites which is equivalent to, to the extent practicable, or more
stringent than the level which would be achieved by the technical
requirements of this subchapter, §336.627 of this title, §336.628 of
this title, and §336.629 of this title and the standards promulgated by
the United States Environmental Protection Agency in 40 CFR Part
192, Subparts D and E (relating to Standards for Management of
Uranium Byproduct Materials Pursuant to Section 84 of the Atomic
Energy Act of 1954, as Amended, and Standards for Management of
Thorium Byproduct Materials Pursuant to Section 84 of the Atomic
Energy Act of 1954, as Amended; respectively).
(c) All site-specific licensing decisions based on the criteria
in the technical requirements of this subchapter, §336.627 of this
title, §336.628 of this title, and §336.629 of this title or alternatives
proposed by a licensee or applicant shall take into account the
risk to the public health and safety and the environment with due
consideration to the economic costs involved and any other factors
the commission determines to be appropriate.
(d) Any proposed alternatives to the specific technical re-
quirements in this subchapter, §336.627 of this title, §336.628 of
this title, and §336.629 of this title must be approved by the United
States Nuclear Regulatory Commission with notice and opportunity
for public hearing as required in 10 CFR §150.31(d) (relating to Re-
quirements for Agreement State Regulation of Byproduct Material).
§336.627. Financial Assurance Requirements.
(a) Financial assurance, or security, for decontamination,
decommissioning, reclamation, restoration, disposal, and any other
requirements of the commission shall be established at least 60 days
before commencement of operations.
(b) Financial assurance mechanisms submitted to comply
with this section shall meet the requirements specified in Subchapter
I of this chapter (relating to Financial Assurance).
(c) Financial assurance planning and cost estimating shall be
completed.
(1) The amount of funds to be ensured by the financial
assurance arrangement shall be based on cost estimates approved by
the executive director which are based on a commission-approved
plan to carry out:
(A) decontamination, decommissioning, restoration,
and reclamation of buildings and the site to levels which would allow
unrestricted use; and
(B) the reclamation of the tailings and waste disposal
areas in accordance with the technical requirements of this subchapter.
(2) The applicant shall submit a closure plan covering the
requirements of paragraph (1)(A) and (B) of this subsection, including
the cost estimates, in conjunction with the environmental report
that addresses the expected environmental impacts of operations of
the uranium or thorium recovery facility, decommissioning, and
tailings reclamation and that evaluates alternatives for mitigating
these impacts.
(3) The applicant’s cost estimates shall take into account
the total costs that would be incurred if an independent contrac-
tor were hired to perform the decontamination, decommissioning,
restoration, and reclamation.
(d) The financial assurance shall also cover the payment of
the charge for long-term care and surveillance, as required under
§336.628 of this title (relating to Long-Term Care and Surveillance
Requirements).
(e) The licensee’s financial assurance will be reviewed annu-
ally by the executive director to assure that sufficient funds will be
available for completion of the closure plan, assuming that the work
has to be performed by an independent contractor. The licensee shall
submit current cost estimates to the executive director annually at
least 60 days before the expiration month and day (anniversary date)
of the license. The amount of financial assurance shall be adjusted to
recognize any increases or decreases resulting from inflation, changes
in engineering plans, activities performed, and any other conditions
affecting costs. Regardless of whether reclamation is phased through
the life of the operation or takes place at the end of operations, an
appropriate portion of the financial assurance shall be retained until
final compliance with the closure plan is determined by the execu-
tive director. The amount of financial assurance shall be sufficient
at all times to cover the costs of decontamination, decommissioning,
restoration, and reclamation of buildings and the site affected by ac-
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tivities to date and by activities that are reasonably expected to occur
before the next annual review.
(f) After the licensee notifies the executive director that
decontamination, decommissioning, reclamation, restoration, and
disposal have been completed and requests termination of the license
in accordance with §336.217 of this title (relating to Expiration and
Termination of Licenses and Decommissioning of Sites and Separate
Buildings or Outdoor Areas), the executive director shall determine
whether these activities have been conducted and completed in
accordance with the requirements of §336.217 of this title and the
conditions of the license. If the executive director finds that the
requirements have been met and the commission terminates the
license, the executive director shall direct the return or release of
the licensee’s financial assurance.
§336.628. Long-Term Care and Surveillance Requirements.
(a) Unless otherwise provided by the commission, each
licensee under this subchapter shall make a payment into the
Radiation and Perpetual Care Fund in an amount specified by the
executive director to cover the costs of long-term care, surveillance,
and, where necessary, maintenance. The executive director shall
make such determinations on a case-by-case basis.
(b) The minimum charge to cover the costs of long-term
care and surveillance shall be $250,000 (1978 dollars). The final
disposition of tailings or wastes should be such that ongoing active
maintenance is not required to preserve conditions of the site and
isolation of the tailings or wastes. If site surveillance, control, or
maintenance requirements at a particular site are determined, on the
basis of site-specific evaluation, to be significantly greater (e.g., if
fencing or monitoring is determined to be necessary), the executive
director may specify a higher charge.
(c) The total charge must be such that, with an assumed
1.0% annual real interest rate, the collected funds will yield interest
in an amount sufficient to cover the annual costs of site care,
surveillance, and, where necessary, maintenance. Prior to actual
payment, the total charge will be adjusted annually for inflation, as
specified in §336.803(b) of this title (relating to Financial Assurance
Requirements).
(d) The total charge shall be paid prior to or at the time of
the termination of the license. During the term of the license, the
total charge shall be covered by financial assurance as specified in
§336.627 of this title (relating to Financial Assurance Requirements)
and Subchapter I of this chapter (relating to Financial Assurance).
(e) The requirements of this section shall apply only to those
sites whose ownership is subject to being transferred to the State or
the United States. The total amount of funds collected by the State
pursuant to this section shall be transferred to the United States if
title and custody of the tailings and waste disposal site is transferred
to the United States upon termination of the license.
§336.629. Land Ownership of Tailings or Waste Disposal Sites.
(a) These criteria relating to ownership of tailings or wastes
and their disposal sites apply to all licenses terminated, issued, or
renewed after November 8, 1981.
(b) Any license for a uranium or thorium recovery facility
must contain such terms and conditions as the commission determines
necessary to assure that, prior to termination of the license, the
licensee will comply with ownership requirements of this section for
sites used for tailings or waste disposal.
(c) Unless exempted by the United States Nuclear Regulatory
Commission, title to byproduct material licensed under this subchap-
ter and land, including any affected interests therein, (other than land
owned by the State or the United States) which is used for the dis-
posal of byproduct material, or is essential to ensure the long-term
stability of the disposal site, shall be transferred to the State or the
United States, at the option of the State, prior to the termination of
the license. In view of the fact that physical isolation must be the
primary means of long-term control, and government land ownership
is a desirable supplementary measure, ownership of certain severable
subsurface interests (e.g., mineral rights) may be determined to be un-
necessary to protect the public health and safety and the environment.
In any case, however, the applicant or licensee shall demonstrate a
serious effort to obtain such subsurface rights and shall, in the event
that certain rights cannot be obtained, provide notification in local
public land records of the fact that the land is being used for the
disposal of radioactive material and is subject to a United States Nu-
clear Regulatory Commission license prohibiting the disruption and
disturbance of the tailings or wastes. In some rare cases, such as may
occur with deep burial where no ongoing site surveillance will be re-
quired, surface land ownership transfer requirements may be waived
by the United States Nuclear Regulatory Commission. For licenses
issued before November 8, 1981, the United States Nuclear Regula-
tory Commission may take into account the status of the ownership
of such land, and interests therein, and the ability of a licensee to
transfer title and custody thereof to the State or the United States.
(d) If the United States Nuclear Regulatory Commission
subsequent to title transfer determines that use of the surface or
subsurface estates, or both, of the land transferred to the State or the
United States will not endanger the public health and safety or the
environment, the United States Nuclear Regulatory Commission may
permit the use of the surface or subsurface estates, or both, of such
land in a manner consistent with the provisions of this subchapter. If
the United States Nuclear Regulatory Commission permits such use
of such land, it will provide the person who transferred such land
with the right of first refusal with respect to such use of such land.
(e) Material and land transferred to the State or the United
States in accordance with this section must be transferred without
cost to the State or United States, other than administrative and legal
costs incurred in carrying out such transfer.
(f) The provisions of this section regarding transfer of title
and custody to land and tailings and wastes do not apply in the case
of lands held in trust by the United States for any Indian tribe or lands
owned by such Indian tribe subject to a restriction against alienation
imposed by the Unites States. In such cases, the licensee shall
enter into arrangements with the United States Nuclear Regulatory
Commission as may be appropriate to assure long-term surveillance.
§336.636. Appendix A. Maximum Concentrations for Groundwater
Protection.
Figure 1: 30 TAC §336.636, Appendix A
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
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Subchapter H. Licensing Requirements for Near-
Surface Land Disposal of Radioactive Waste
30 TAC §§336.701 - 336.703, 336.705 - 336.711, 336.715,
336.716, 336.718 - 336.737, 336.740 - 336.743
These new sections are proposed under the Texas Radiation
Control Act (TRCA), Texas Health and Safety Code, §§401.011,
401.051, and 401.412, and Texas Water Code, §5.103, which
give the Texas Natural Resource Conservation Commission
authority to adopt rules necessary to carry out its responsibilities
to regulate the disposal of radioactive substances and the
recovery and processing of source material.
These new sections implement Texas Health and Safety Code,
Chapter 401.
§336.701. Scope and General Provisions.
(a) This subchapter establishes, for near-surface land disposal
of radioactive waste, the procedures, criteria, and terms and condi-
tions upon which the commission issues a license for the disposal
of radioactive wastes received from other persons. The rules in this
subchapter apply to disposal of radioactive waste as defined in §336.2
of this title (relating to Definitions). If there is a conflict between the
rules of the commission and the rules of this subchapter, the rules of
this subchapter shall prevail. No person may engage in disposal of
radioactive waste received from other persons except as authorized in
a specific license issued under this subchapter. A licensee under this
subchapter may conduct processing of radioactive waste received for
disposal at the licensed site, incidental to the disposal of that waste,
in accordance with provisions of the commission license which au-
thorizes the disposal.
(b) A licensee authorized to dispose of radioactive waste
under the rules in this subchapter shall not accept for disposal:
(1) high-level radioactive waste as defined in 10 CFR
Part 60 (relating to Disposal of High-Level Radioactive Wastes in
Geologic Repositories);
(2) byproduct material as defined in §336.2, subparagraph
(B) of this title, except as provided in subsection (c) of this section;
(3) waste containing transuranic radionuclides in concen-
trations of 10 or more nanocuries per gram. This limit of 10
nanocuries per gram of transuranics shall not be equaled or exceeded
in waste disposed of at a land disposal facility licensed under the
rules in this subchapter, notwithstanding the concentration limits for
transuranics specified in §336.362, Appendix E, of this title (relat-
ing to Classification and Characteristics of Low-Level Radioactive
Waste);
(4) spent or irradiated nuclear fuel; or
(5) waste that is not generally acceptable for near-surface
disposal as specified in §336.362, Appendix E, of this title.
(c) A licensee authorized to dispose of radioactive waste
under the rules in this subchapter may accept in any one calendar
year, from January 1 through December 31 of each year, byproduct
material as defined in §336.2, subparagraph (B) of this title in a total
quantity not exceeding 10,000 kilograms and containing no more than
five millicuries of radium-226. Any byproduct material accepted for
disposal under this subsection shall not be generated by or transferred
from a facility licensed under Subchapter G of this chapter (relating to
Licensing Requirements for Source Material (Uranium or Thorium)
Recovery and Processing Facilities) unless the executive director
approves each shipment of such byproduct material.
(d) In addition to the requirements of this subchapter, all li-
censees, unless otherwise specified, are subject to the requirements of
Subchapter A of this chapter (relating to General Provisions), Sub-
chapter B of this chapter (relating to Radioactive Substance Fees),
Subchapter C of this chapter (relating to Additional Application, Op-
eration, and License Requirements), Subchapter D of this chapter
(relating to Standards for Protection Against Radiation), and Sub-
chapter E of this chapter (relating to Notices, Instructions, and Re-
ports to Workers and Inspections).
(e) Requirements for disposal of radioactive waste by an
individual waste generator are set forth in Subchapter D of this
chapter and Subchapter F of this chapter (relating to Licensing
of Alternative Methods of Disposal of Radioactive Material), and
this disposal is not subject to licensing under this subchapter.
Requirements for disposal of byproduct material as defined in §336.2,
subparagraph (B) of this title, are set forth in Subchapter G of
this chapter, and this disposal is not subject to licensing under this
subchapter, except as provided in subsection (c) of this section.
§336.702. Definitions.
Terms used in this subchapter are defined in §336.2 of this title
(relating to Definitions). Additional terms used in this subchapter
have the following definitions:
Active maintenance - Any significant remedial activity needed during
the period of institutional control to maintain a reasonable assurance
that the performance objectives in §336.724 of this title (relating to
Protection of the General Population from Releases of Radioactivity)
and §336.725 of this title (relating to Protection of Individuals from
Inadvertent Intrusion) are met. Active maintenance includes ongoing
activities such as the pumping and treatment of water from a disposal
unit or one-time measures such as replacement of a disposal unit
cover. Active maintenance does not include custodial activities such
as repair of fencing, repair or replacement of monitoring equipment,
revegetation, minor additions to soil cover, minor repair of disposal
unit covers, and general disposal site upkeep such as mowing grass.
Buffer zone - A portion of the disposal site that is controlled by
the licensee and that lies under the disposal units and between the
disposal units and the boundary of the site.
Chelating agent - A chemical or complex which causes an ion, usually
a metal, to be joined in the same molecule by relatively stable
bonding, e.g., amine polycarboxylic acids (e.g., EDTA, DTPA),
hydroxycarboxylic acids, and polycarboxylic acids (e.g., citric acid,
carbolic acid, and gluconic acid).
Commencement of major construction - Any clearing of land,
excavation, or other substantial action that would adversely affect
the environment of a land disposal facility. The term does not mean
disposal site exploration, necessary roads for disposal site exploration,
borings to determine foundation conditions, or other preconstruction
monitoring or testing to establish background information related to
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the suitability of the disposal site or the protection of environmental
values.
Custodial agency- A government agency designated to act on behalf
of the government owner of the disposal site.
Disposal - The isolation of radioactive waste from the biosphere
inhabited by man and containing his food chains by emplacement
in a land disposal facility.
Disposal site - That portion of a land disposal facility which is used
for disposal of waste. It consists of disposal units and a buffer zone.
Disposal unit - A discrete portion of the disposal site into which waste
is placed for disposal. For near-surface disposal, the disposal unit is
usually a trench.
Engineered barrier - A man-made structure or device that is intended
to improve the land disposal facility’s ability to meet the performance
objectives in this subchapter.
Explosive material - Any chemical compound, mixture, or device
which produces a substantial instantaneous release of gas and heat
spontaneously or by contact with sparks or flame.
Government agency- Any executive department, commission, inde-
pendent establishment, or corporation, wholly or partly owned by the
United States of America or the State of Texas and which is an in-
strumentality of the United States or the State of Texas; or any board,
bureau, division, service, office, officer, authority, administration, or
other establishment in the executive branch of the government.
Hazardous wastes - Those wastes designated as hazardous by United
States Environmental Protection Agency rules in 40 CFR Part 261
(relating to Identification and Listing of Hazardous Waste).
Hydrogeologic unit - Any soil or rock unit or zone which by virtue of
its porosity or permeability, or lack thereof, has a distinct influence
on the storage or movement of groundwater.
Inadvertent intruder- A person who might occupy the disposal site
after closure and engage in normal activities, such as agriculture,
dwelling construction, or other pursuits in which the person might be
unknowingly exposed to radiation from the waste.
Intruder barrier - A sufficient depth of cover over the waste that
inhibits contact with waste and helps to ensure that radiation
exposures to an inadvertent intruder meet the performance objectives
set forth in this subchapter, or engineered structures that provide
equivalent protection to the inadvertent intruder.
Monitoring - Observing and making measurements to provide data to
evaluate the performance and characteristics of the disposal site.
Pyrophoric material -
(A) Any liquid that ignites spontaneously in dry or moist
air at or below 130 degrees Fahrenheit (54.5 degrees Celsius); or
(B) Any solid material, other than one classed as an
explosive, which under normal conditions is liable to cause fires
through friction, retained heat from manufacturing or processing, or
which can be ignited readily and when ignited burns so vigorously
and persistently as to create a serious transportation, handling, or
disposal hazard. Included are spontaneously combustible and water-
reactive materials.
Reconnaissance-level information - Any information or analysis that
can be retrieved or generated without the performance of new
comprehensive site-specific investigations. Reconnaissance-level
information includes but is not limited to relevant published scientific
literature; drilling records required by the commission or other state
agencies, such as the Railroad Commission of Texas and the Texas
Natural Resources Information System; and reports of governmental
agencies.
Site closure and stabilization - Those actions that are taken upon
completion of operations that prepare the disposal site for custodial
care and that assure that the disposal site remain stable and not need
ongoing active maintenance.
Stability - Structural stability.
Surveillance - Observation of the disposal site for purposes of
visual detection of need for maintenance, custodial care, evidence
of intrusion, and compliance with other license and regulatory
requirements.
Waste - Radioactive waste, or low-level radioactive waste, as defined
in §336.2 of this title (relating to Definitions) which is acceptable for
disposal in a land disposal facility. Notwithstanding the definitions
in §336.2 of this title, the term "waste" as used in this subchapter
includes transuranics in concentrations less than 10 nanocuries per
gram, as provided in subsection (b)(3) of this section, and byproduct
material which meets the limitations of subsection (c) of this section.
§336.703. License Required.
No person may receive, possess, or dispose of waste from other
persons at a near-surface land disposal facility unless authorized by
a license issued by the commission under this subchapter.
§336.705. Content of Application.
An application for a license to receive, possess, and dispose of
waste from other persons by near-surface land disposal shall consist
of, but is not limited to, the information set forth in §336.706
of this title (relating to General Information), §336.707 of this
title (relating to Specific Technical Information), §336.708 of this
title (relating to Environmental Information), §336.709 of this title
(relating to Technical and Environmental Analyses), §336.710 of this
title (relating to Institutional Information), and §336.711 of this title
(relating to Financial Information).
§336.706. General Information.
(a) The general information in the application shall include
ach of the following:
(1) identity of the applicant, including:
(A) the full name, address, telephone number, and
description of the business or occupation of the applicant;
(B) if the applicant is a partnership, the name
and address of each partner and the principal location where the
partnership does business;
(C) if the applicant is a corporation or an unincorpo-
rated association,
(i) the state where it is incorporated or organized
and the principal location where it does business; and
(ii) the names and addresses of its directors and
principal officers; and
(D) if the applicant proposes to contract the manage-
ment of the construction and/or operation of the disposal facility to
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another person, the full name, address, and telephone number of the
management contractor, the full name and address of each principal,
partner, or director of the contractor, the state where it is organized,
and the principal location where it does business.
(2) qualifications of the applicant, including:
(A) the organizational structure of the applicant, both
offsite and onsite, including a description of lines of authority and
assignments of responsibilities, whether in the form of administrative
directives, contract provisions, or otherwise;
(B) the technical qualifications, including training
and experience, of the applicant and members of the applicant’s
staff to engage in the proposed activities. Minimum training and
experience requirements for personnel filling key positions described
in subparagraph (A) of this paragraph shall be provided;
(C) a description of the applicant’s personnel training
program; and
(D) the plan to maintain an adequate complement of
trained personnel to carry out waste receipt, handling, and disposal
operations in a safe manner. Those plans should include provisions
for operating the facility in the event of unavailability of any
contracted services or equipment.
(3) a description of:
(A) the location of the proposed disposal site;
(B) the general character of the proposed activities;
(C) the types and quantities of waste to be received,
possessed, and disposed of;
(D) plans for use of the land disposal facility for
purposes other than disposal of waste; and
(E) the proposed facilities and equipment.
(4) proposed schedules for construction, receipt of waste,
and first emplacement of waste at the proposed land disposal facility.
(5) proposed insurance to be obtained by the applicant to
cover potential injury to any property or person, including potential
injury from risks relating to transportation.
(b) If the applicant is acting as an agent or representative
of another person in filing the application, all information required
under this section shall be supplied with respect to the other person.
§336.707. Specific Technical Information.
The specific technical information in the application shall include the
following information needed for demonstration that the performance
objectives of this subchapter and the applicable technical require-
ments of this subchapter will be met:
(1) a description of the principal design criteria and their
relationship to the performance objectives;
(2) a description of the design basis natural events or
phenomena and their relationship to the principal design criteria;
(3) a description of codes and standards which the appli-
cant has applied to the design and which will apply to construction
of the land disposal facilities;
(4) a description of the design features of the land disposal
facility and the disposal units. For near-surface disposal, the
d scription shall include those design features related to infiltration
of water; integrity of covers for disposal units; structural stability
of backfill, wastes, and covers; contact of wastes with standing
water; disposal site drainage; disposal site closure and stabilization;
elimination to the extent practicable of long-term disposal site
maintenance; inadvertent intrusion; occupational exposures; disposal
site monitoring; and adequacy of the size of the buffer zone for
monitoring and potential mitigative measures;
(5) a description of the construction and operation of the
land disposal facility. The description shall include, as a minimum,
the methods of construction of disposal units; waste emplacement;
the procedures for and areas of waste segregation; accurate drawings
and descriptions of on-site buildings including, but not limited
to, construction, foundation details, ventilation, plumbing and fire
suppression systems, and proximity to creeks or culverts; types of
intruder barriers; onsite traffic and drainage systems; physical security
system; survey control program; methods and areas of waste storage;
facilities for and methods of processing waste including improperly
packaged shipments; and methods to control surface water and
groundwater access to the wastes. The description shall also include
the methods to be employed in the handling and disposal of wastes
containing chelating agents or other nonradiological substances that
might affect meeting the performance objectives of this subchapter;
(6) a description of the types, chemical and physical
forms, quantities, classification, and specifications of the radioactive
material proposed to be received, possessed, processed, and disposed
of at the land disposal facility. This description shall include
performance criteria for form and packaging of the waste to be
received;
(7) a description of the quality assurance program, tai-
lored to disposal of low-level radioactive waste, developed and ap-
plied by the applicant for the determination of natural disposal site
characteristics and for quality assurance during the design, construc-
tion, operation, and closure of the land disposal facility and during
the receipt, handling, and emplacement of waste;
(8) a description of the radiation safety program for
control and monitoring of radioactive effluents to ensure compliance
with the performance objective in §336.724 of this title (relating to
Protection of the General Population from Releases of Radioactivity)
and occupational radiation exposure to ensure compliance with the
requirements of Subchapter D of this chapter (relating to Standards
for Protection Against Radiation) and to control contamination of
personnel, vehicles, equipment, buildings, and the disposal site. Both
routine operations and accidents shall be addressed. The program
description shall include procedures, instrumentation, facilities, and
equipment;
(9) an Operating and Emergency Procedures Manual that
shall provide detailed procedures for receiving, handling, storing,
processing, and disposal of waste. Emergency procedures shall
include a spill detection and cleanup program for the site and related
to associated transportation of waste; and
(10) a description of the administrative procedures that the
applicant must apply to control activities at the land disposal facility,
including hours of proposed operation.
(11) a description of the facility electronic recordkeeping
system as required in §336.740 (i) of this title (relating to Maintenance
of Records and Reports).
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§336.708. Environmental Information.
The application shall include site-specific environmental information
(or reconnaissance-level information when appropriate) which ad-
dresses and quantifies to the extent practicable the following:
(1) a statement of need and a description of the proposed
activities identifying the location of the proposed site, the character
of the proposed activities, and any plans for use of the facility for
purposes other than processing and disposal of waste;
(2) proposed time schedules for construction, receipt,
processing, and disposal of waste at the proposed facility;
(3) area and site characteristics including ecology, ge-
ology (including geotechnical features), seismology, geochemistry,
soils, topography, hydrology, air quality, natural radiation back-
ground, meteorology, climatology, historical and cultural landmarks,
archaeology, demography, and current land uses;
(4) an identification of the known natural resources at the
disposal site, whose exploitation could result in inadvertent intrusion
into the wastes after removal of active institutional control;
(5) a flow diagram of waste processing and disposal oper-
ations, a description and accurate drawings of processing equipment,
and any special handling techniques to be employed;
(6) site selection process, including considerations of the
interrelationships between location of waste generators, transportation
costs and means, site characteristics, and compatibility with current
land uses;
(7) project alternatives, including a discussion of the
alternatives considered by the applicant for processing and disposal
of waste;
(8) radiological and nonradiological impacts of the pro-
posed action, including:
(A) surface and groundwater impacts;
(B) socioeconomic impacts;
(C) short- and long-term impacts on public health and
safety; and
(D) impacts resulting from irreversible or irretrievable
commitments of resources;
(9) environmental effects of postulated operational and
transportation accidents;
(10) a description of baseline, operational, and long-
term environmental monitoring programs, including radioactive and
chemical characteristics, and the plan for taking corrective measures
if migration of radionuclides or chemical constituents is indicated;
(11) decommissioning and site closure plans, including
those design features which are intended to facilitate disposal site
closure and to eliminate the need for ongoing active maintenance;
and
(12) a list of all governmental permits, licenses, ap-
provals, and other entitlements obtained in connection with the pro-
posed action.
§336.709. Technical and Environmental Analyses.
The specific technical and environmental information in the applica-
tion shall also include the following analyses needed to demonstrate
that the performance objectives of this subchapter will be met:
(1) Pathways analyzed in demonstrating protection of the
general population from releases of radioactivity shall include air,
soil, groundwater, surface water, plant uptake, and exhumation by
animals. The analyses shall clearly identify and differentiate between
the roles performed by the natural disposal site characteristics and
design features in isolating and segregating the wastes. The analyses
shall clearly demonstrate that there is reasonable assurance that the
exposures to humans from the release of radioactivity will not exceed
the limits set forth in §336.724 of this title (relating to Protection of
the General Population from Releases of Radioactivity).
(2) Analyses of the protection of individuals from inad-
vertent intrusion shall include demonstration that there is reasonable
assurance that the waste classification and segregation requirements
will be met and that adequate barriers to inadvertent intrusion will be
provided.
(3) Analyses of the protection of individuals during oper-
ations shall include assessments of expected exposures due to routine
operations and likely accidents during handling, storage, and disposal
of waste. The analyses shall provide reasonable assurance that expo-
sures will be controlled to meet the requirements of Subchapter D of
this chapter (relating to Standards for Protection Against Radiation).
(4) Analyses of the long-term stability of the disposal site
and the need for ongoing active maintenance after closure shall be
based upon analyses of active natural processes such as erosion, mass
wasting, slope failure, settlement of wastes and backfill, infiltration
through covers over disposal units and adjacent soils, and surface
drainage of the disposal site. The analyses shall provide reasonable
assurance that there will not be a need for ongoing active maintenance
of the disposal site following closure.
§336.710. Institutional Information.
The institutional information in the application shall include:
(1) a certification by the State or federal government
which will own the disposal site that the State or federal government
is prepared to accept transfer of the license when the provisions of
§336.721 of this title (relating to Transfer of License to Custodial
Agency) are met and will assume responsibility for custodial care
after site closure and post-closure observation and maintenance;
(2) evidence that arrangements have been made for as-
sumption of ownership in fee by the State or federal government
before the commission issues a license where the proposed disposal
site is on land not owned by the State or federal government;
(3) a description of the ownership of the land and fixtures
that are part of the proposed disposal site. A plat plan describing
the site and identifying the ownership of the surface and subsurface
states must be included. Where portions of the site have been leased
or will be leased to others, the terms of the lease agreement must be
described; and
(4) a description of the contractual terms and conditions
of any agreement for the management or operation of the proposed
disposal site.
§336.711. Financial Information.
The financial information in the application shall be sufficient to
demonstrate that the financial qualifications of the applicant are
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adequate to carry out the activities for which the license is sought
and meet other financial assurance requirements of this subchapter.
§336.715. Standards for Issuance of a License, License Amendment,
or License Renewal.
A license, license amendment, or license renewal for the receipt,
possession, and disposal of waste may be issued by the commission
upon finding that the issuance of the license must not constitute an
unreasonable risk to the health and safety of the public or have a
long-term detrimental impact on the environment and that:
(1) The applicant is qualified by reason of training and
experience to carry out the disposal operations requested in a manner
that protects health and minimizes danger to life or the environment;
(2) The applicant’s proposed disposal site, disposal de-
sign, land disposal facility operations (including equipment, facilities,
and procedures), disposal site closure, and post-closure institutional
control are adequate to protect the public health and safety in that
they provide reasonable assurance that the general population will
be protected from releases of radioactivity as specified in the perfor-
mance objective in §336.724 of this title (relating to Protection of the
General Population from Releases of Radioactivity);
(3) The applicant’s proposed disposal site, disposal site
design, land disposal facility operations (including equipment, facil-
ities, and procedures), disposal site closure, and post-closure institu-
tional control are adequate to protect the public health and safety in
that they will provide reasonable assurance that individual inadvertent
intruders are protected in accordance with the performance objective
in §336.725 of this title (relating to Protection of Individuals from
Inadvertent Intrusion);
(4) The applicant’s proposed land disposal facility oper-
ations (including equipment, facilities, and procedures) are adequate
to protect the public health and safety in that they will provide rea-
sonable assurance that the standards for radiation protection set out
in Subchapter D of this chapter (relating to Standards for Protection
Against Radiation) will be met;
(5) The applicant’s proposed disposal site, disposal site
design, land disposal facility operations, disposal site closure, and
post-closure institutional control are adequate to protect the public
health and safety and the environment in that they will provide
reasonable assurance that long-term stability of the disposed waste
and the disposal site will be achieved and will eliminate to the extent
practicable the need for ongoing active maintenance of the disposal
site following closure;
(6) The applicant has provided reasonable assurance that
the applicable technical requirements of this subchapter will be met;
(7) The applicant’s proposal for institutional control pro-
vides reasonable assurance that institutional control will be provided
for the length of time found necessary to ensure the findings in sub-
section (a)(2) - (5) of this section and that the institutional control
meets the requirements of §336.734 of this title (relating to Institu-
tional Requirements);
(8) The information on financial assurances meets the
requirements of this subchapter; and
(9) The applicant has met any additional requirements
under the rules of the commission.
§336.716. Terms and Conditions of License.
(a) At any time before termination of the license, the licensee
shall submit written statements under oath upon request of the
commission or executive director to enable the commission to
determine whether or not the license should be modified, suspended,
or revoked.
(b) The license will be transferred to the custodial agency
only on the full implementation of the final closure plan as approved
by the commission, including post-closure observation and mainte-
nance.
(c) The licensee shall be subject to the applicable provisions
of the TRCA now or hereafter in effect and to applicable rules and
orders of the commission. The terms and conditions of the license
are subject to amendment, revision, or modification, by reason of
amendments to the TRCA or by reason of rules and orders issued in
accordance with terms of the TRCA.
(d) Any license may be revoked, suspended, or modified, in
whole or in part, for any material false statement in the application
or any statement of fact required under provisions of the TRCA, or
because of conditions revealed by any application or statement of
fact or any report, record, or inspection or other means that would
warrant the commission to refuse to grant a license on the original
application, or for failure to operate the facility in accordance with
the terms of the license, or for any violation of or failure to observe
any of the terms and conditions of the TRCA or the license or of any
rule order of the commission.
(e) Each person licensed by the commission under this
subchapter shall confine possession and use of radioactive materials
to the locations and purposes authorized in the license.
(f) No waste may be disposed of until the executive director
has inspected the land disposal facility and has found it to be in
conformance with the description, design, and construction described
in the application for a license.
(g) The commission may incorporate in any license at the
time of issuance, or thereafter, by appropriate rule or order, additional
requirements and conditions with respect to the licensee’s receipt,
possession, and disposal of waste as it deems appropriate or necessary
in order to:
(1) protect the health and safety of the public and the
environment; and
(2) require reports and recordkeeping and to provide for
inspections of activities under the license that may be necessary
or appropriate to effectuate the purposes of the TRCA and rules
thereunder.
(h) Each license shall be issued for a fixed period of time to
be specified in the license but in no case to exceed 20 years from the
ate of issuance. The authority to dispose of waste expires on the
date stated in the license except as provided in §336.718(a) of this
title (relating to Application for Renewal or Closure).
§336.718. Application for Renewal or Closure.
(a) Any expiration date on a license applies only to the above
ground activities and to the authority to dispose of waste. Failure
to renew the license shall not relieve the licensee of responsibility
for completing site closure, post-closure observation, and transfer of
the license to the custodial agency. An application for renewal or
an application for closure under §336.719 of this title (relating to
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Content of Application for Closure) shall be filed at least 30 days
before license expiration.
(b) Applications for renewal of a license shall be filed
in accordance with §336.705 of this title (relating to Content of
Application), §336.706 of this title (relating to General Informa-
tion), §336.707 of this title (relating to Specific Technical Infor-
mation), §336.708 of this title (relating to Environmental Informa-
tion), §336.709 of this title (relating to Technical and Environmental
Analyses), §336.710 of this title (relating to Institutional Informa-
tion), §336.711 of this title (relating to Financial Information) and
the rules of the commission. Applications for closure shall be filed
in accordance with §336.719 of this title (relating to Content of Ap-
plication for Closure) and the rules of the commission.
(c) In any case in which a licensee has timely filed an
application for renewal of a license, the license for continued
receipt and disposal of licensed materials shall not expire until the
commission has taken final action on the application for renewal.
§336.719. Content of Application For Closure.
(a) Before final closure of the disposal site, or as otherwise
directed by the commission, the applicant shall submit an application
to amend the license for closure. This closure application shall
include a final revision and specific details of the disposal site closure
plan included as part of the license application submitted under
§336.708(11) of this title (relating to Environmental Information) that
includes each of the following:
(1) any additional geological, geochemical, hydrological,
or other disposal site data obtained during the operational period
pertinent to the long-term containment of emplaced wastes;
(2) the results of tests, experiments, or any other analyses
relating to backfill of excavated areas, closure and sealing, waste
migration and interaction with emplacement media, or any other tests,
experiments, or analyses pertinent to the long-term containment of
emplaced waste within the disposal site;
(3) any proposed revision of plans for:
(A) decontamination and/or dismantlement of surface
facilities;
(B) backfilling of excavated areas; or
(C) stabilization of the disposal site for post-closure
care; and
(4) any significant new information regarding the envi-
ronmental impact of closure activities and long-term performance of
the disposal site.
(b) Upon review and consideration of an application to
amend the license for closure submitted in accordance with subsection
(a) of this section, the commission may issue an amendment
authorizing closure if there is reasonable assurance that the long-
term performance objectives of this subchapter will be met.
§336.720. Post-closure Observation and Maintenance.
Following completion of closure authorized in §336.719 of this title
(relating to Content of Application for Closure), the licensee shall
observe, monitor, and carry out necessary maintenance and repairs
at the disposal site until the site closure is complete and the license
is transferred by the commission in accordance with §336.721 of
this title (relating to Transfer of License to Custodial Agency).
Responsibility for the disposal site shall be maintained by the licensee
for five years. A shorter or longer time period for post-closure
observation and maintenance may be established and approved as
part of the site closure plan, based on site-specific conditions.
§336.721. Transfer of License to Custodial Agency.
Following closure and the period of post-closure observation and
maintenance, the licensee may apply for an amendment to transfer
the license to the custodial agency. The license may be transferred
when the commission finds that:
(1) The closure of the disposal site has been made
in conformance with the licensee’s disposal site closure plan, as
amended and approved as part of the license;
(2) Reasonable assurance has been provided by the li-
censee that the performance objectives of this subchapter are met;
(3) Any funds and necessary records for care shall be
transferred to the custodial agency;
(4) The post-closure monitoring program is operational
for implementation by the custodial agency; and
(5) The State or federal government agency (custodial
agency) which will assume responsibility for institutional control of
the disposal site is prepared to assume responsibility and ensure that
the institutional requirements found necessary under §336.715(7) of
this title (relating to Standards for Issuance of a License, License
Amendment, or License Renewal) will be met.
§336.722. Termination of License.
(a) Following any period of institutional control needed to
meet the requirements found necessary under §336.715 of this title
(relating to Standards for Issuance of a License, License Amendment,
or License Renewal), the licensee (custodial agency) may apply for
an amendment to terminate the license.
(b) This application shall be filed, and reviewed, in accor-
dance with applicable provisions of Chapter 305 of this title (relating
to Consolidated Permits).
(c) A license may be terminated only when the commission
finds that:
(1) The institutional control requirements found necessary
under §336.715(7) of this title have been met; and
(2) Any additional requirements resulting from new infor-
mation developed during the institutional control period have been
met and that permanent monuments or markers warning against in-
trusion have been installed.
§336.723. General Requirement.
Land disposal facilities shall be sited, designed, operated, closed,
and controlled after closure so that reasonable assurance exists
that exposures to humans are within the limits established in the
performance objectives in §336.724 of this title (relating to Protection
of the General Population from Releases of Radioactivity), §336.725
of this title (relating to Protection of Individuals from Inadvertent
Intrusion), §336.726 of this title (relating to Protection of Individuals
during Operations), and §336.727 of this title (relating to Stability of
the Disposal Site after Closure).
§336.724. Protection of the General Population from Releases of
Radioactivity.
Concentrations of radioactive material which may be released to the
general environment in groundwater, surface water, air, soil, plants,
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or animals shall not result in an annual dose above background
exceeding an equivalent of 25 millirems to the whole body, 75
millirems to the thyroid, or 25 millirems to any other organ of any
member of the public. Effort shall be made to maintain releases
of radioactivity in effluents to the general environment as low as is
reasonably achievable.
§336.725. Protection of Individuals from Inadvertent Intrusion.
Design, operation, and closure of the land disposal facility shall
ensure protection of any individual inadvertently intruding into the
disposal site and occupying the site or contacting the waste at any time
after active institutional controls over the disposal site are removed.
§336.726. Protection of Individuals during Operations.
Operations at the land disposal facility shall be conducted in
compliance with the standards for radiation protection set out in
Subchapter D of this chapter (relating to Standards for Protection
Against Radiation), except for releases of radioactivity in effluents
from the land disposal facility, which shall be governed by §336.724
of this title (relating to Protection of the General Population from
Releases of Radioactivity). Effort shall be made to maintain radiation
exposures as low as is reasonably achievable.
§336.727. Stability of the Disposal Site after Closure.
The disposal facility shall be sited, designed, used, operated, and
closed to achieve long-term stability of the disposal site and to
eliminate to the extent practicable the need for ongoing active
maintenance of the disposal site following closure so that only
surveillance, monitoring, or minor custodial care are required.
§336.728. Disposal Site Suitability Requirements for Near-Surface
Land Disposal.
(a) The disposal site shall be capable of being characterized,
modeled, analyzed, and monitored.
(b) Within the region where the facility is to be located, a
disposal site should be selected so that projected population growth
and future developments are not likely to affect the ability of the
disposal facility to meet the performance objectives of this subchapter.
(c) Areas shall be avoided that have known natural resources
which, if exploited, would result in failure to meet the performance
objectives of this subchapter.
(d) The disposal site shall be generally well drained and
free of areas of flooding or frequent ponding. Waste disposal
shall not take place in a 100-year flood plain, coastal high-hazard
area, or wetland, as defined in Executive Order 11988, "Floodplain
Management Guidelines."
(e) Upstream drainage areas shall be minimized to decrease
the amount of runoff which could erode or inundate disposal units.
(f) The disposal site shall provide sufficient depth to the water
table so that groundwater, perennial or otherwise, shall not intrude
into the waste.
(g) Areas shall be avoided that are the recharge areas of
sole source aquifers unless it can be demonstrated with reasonable
assurance that the disposal site shall be designed, constructed,
operated, and closed without an unreasonable risk to an aquifer.
(h) The hydrogeologic unit used for disposal shall not dis-
charge groundwater to the surface within the disposal site.
(i) Areas shall be avoided where tectonic processes such as
faulting, folding, seismic activity, or vulcanism may occur with such
frequency and extent to significantly affect the ability of the disposal
site to meet the performance objectives of this subchapter or may
preclude defensible modeling and prediction of long-term impacts.
(j) Areas shall be avoided where surface geologic processes
such as mass wasting, erosion, slumping, landsliding, or weathering
occur with such frequency and extent to significantly affect the
ability of the disposal site to meet the performance objectives of
this subchapter or may preclude defensible modeling and prediction
of long-term impacts.
(k) The disposal site shall not be located where nearby
facilities or activities could adversely impact the ability of the site to
meet the performance objectives of this subchapter or significantly
mask the environmental monitoring program.
(l) The disposal site shall not be located in areas where soil
conditions are such that spill cleanup would be impracticable.
§336.729. Disposal Site Design For Near-Surface Land Disposal.
(a) Site design features shall be directed toward long-term
isolation and avoidance of the need for continuing active maintenance
after site closure.
(b) The disposal site design and operation shall be compatible
with the disposal site closure plan and lead to disposal site closure
that provides reasonable assurance that the performance objectives of
this subchapter will be met.
(c) The disposal site shall be designed to complement and
improve, where appropriate, the ability of the disposal site’s natural
characteristics to assure that the performance objectives of this
subchapter will be met.
(d) Covers shall be designed to minimize water infiltration,
to direct percolating or surface water away from the disposed waste,
and to resist degradation by surface geologic processes and biotic
activity.
(e) Surface features shall direct surface water drainage away
from disposal units at velocities and gradients which will not result
in erosion that will require ongoing active maintenance.
(f) The disposal site shall be designed to minimize the contact
of water with waste during storage, the contact of standing water with
waste during disposal, and the contact of percolating or standing water
with wastes after disposal.
§336.730. Near-Surface Land Disposal Facility Operation and Dis-
posal Site Closure.
(a) Wastes designated as Class A under §336.362(a), Ap-
pendix E of this title (relating to Classification and Characteristics of
Low-Level Radioactive Waste) shall be segregated from other wastes
by placing the Class A wastes in disposal units which are sufficiently
separated from disposal units for the other waste classes so that any
interaction between Class A wastes and other wastes shall not result
in the failure to meet the performance objectives of this subchapter.
This segregation is not necessary for Class A wastes if they meet the
stability requirements in §336.362(b)(2), of this title.
(b) Wastes designated as Class C under §336.362(a) of this
title shall be disposed of so that the top of the waste is a minimum
of five meters below the top surface of the cover or shall be disposed
of with intruder barriers that are designed to protect against an
inadvertent intrusion for at least 500 years.
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(c) Wastes shall be emplaced in a manner that maintains the
package integrity during emplacement, minimizes the void spaces
between packages, and permits the void spaces to be filled.
(d) Void spaces between waste packages shall be filled with
earth or other material to reduce future subsidence within the fill.
(e) Waste shall be placed and covered in a manner that limits
the radiation dose rate at the surface of the cover to levels that at a
minimum will permit the licensee to comply with all provisions of
§336.313 of this title (relating to Dose Limits for Individual Members
of the Public) and §336.314 of this title (relating to Compliance with
Dose Limits for Individual Members of the Public) at the time the
license is transferred under §336.721 of this title (relating to Transfer
of License to Custodial Agency).
(f) The boundaries and locations of each disposal unit shall
be accurately located and mapped by means of land survey. Disposal
units shall be marked in such a way that the boundaries of each unit
can be easily defined. Three permanent survey marker control points,
referenced to United States Geological Survey (USGS) or National
Geodetic Survey (NGS) survey control stations, shall be established
on the site to facilitate surveys. The USGS or NGS control stations
shall provide horizontal and vertical controls as checked against
USGS or NGS record files.
(g) A buffer zone of land shall be maintained between any
buried waste and the disposal site boundary and beneath the disposed
waste. The buffer zone shall be of adequate dimensions to carry out
environmental monitoring activities specified in §336.731(c) of this
title (relating to Environmental Monitoring) and to take mitigative
measures if needed.
(h) Closure and stabilization measures as set forth in the
approved site closure plan shall be carried out as each disposal unit
is filled and covered.
(i) Active waste disposal operations shall not have an adverse
effect on completed closure and stabilization measures.
(j) Only wastes containing or contaminated with radioactive
materials shall be disposed of at the disposal site.
§336.731. Environmental Monitoring.
(a) A pre-operational monitoring program shall be conducted
to provide basic environmental data on the disposal site characteris-
tics. For those characteristics that are subject to seasonal variation,
data must cover at least a 12-month period.
(b) During the land disposal facility site construction and op-
eration, the licensee shall maintain a monitoring program. Measure-
ments and observations shall be made and recorded to provide data to
evaluate the potential health and environmental impacts during both
the construction and the operation of the facility and to enable the
evaluation of long-term effects and the need for mitigative measures.
The monitoring system shall be capable of providing early warning of
releases of radionuclides and chemical constituents before they leave
the disposal site boundary.
(c) After the disposal site is closed, the licensee responsible
for postoperational surveillance of the disposal site shall maintain a
monitoring system based on the operating history and the closure
and stabilization of the disposal site. The monitoring system shall be
capable of providing early warning of releases of radionuclides and
chemical constituents before they leave the disposal site boundary.
(d) The licensee shall have a plan for taking corrective
measures if migration of radionuclides and chemical constituents
would indicate that the performance objectives of this subchapter
may not be met.
§336.732. Alternative Requirements For Design and Operations.
The commission may, upon request or on its own initiative, authorize
provisions other than those set forth in §336.729 of this title (relating
to Disposal Site Design for Near-Surface Land Disposal), §336.730 of
this title (relating to Near-Surface Land Disposal Facility Operation
and Disposal Site Closure), and §336.731 of this title (relating to
Environmental Monitoring) for the segregation and disposal of waste
and for the design and operation of a land disposal facility on a
specific basis, if it finds reasonable assurance of compliance with the
performance objectives of this subchapter.
§336.733. Waste Classification, Characteristics, and Labeling.
(a) Waste received for disposal by the licensee shall be
classified in accordance with §336.362(a), Appendix E of this
title (relating to Classification and Characteristics of Low-Level
Radioactive Waste), shall meet the applicable characteristics of
§336.362(b) of this title, and shall be labeled in accordance with
§336.362(c) of this title.
(b) The special criteria specified in this subsection shall
apply to the disposal of wastes consisting of radionuclides with
half-lives greater than 35 years and wastes consisting of transuranic
radionuclides which are acceptable for disposal under this subchapter,
that is, transuranic radionuclides in concentrations of less than 10
nanocuries/gram. All those wastes that are determined to be Class
A shall be placed in reinforced concrete canisters or equivalent
containment structures to provide stability after disposal or shall meet
the stability requirements set forth in §336.362(b)(2) of this title.
These special criteria are in addition to the minimum requirements
for Class A wastes set forth in §336.362(b)(1) of this title.
§336.734. Institutional Requirements.
(a) Disposal of waste received from other persons may be
permitted only on land owned in fee by the State or the federal
government.
(b) The custodial agency shall carry out an institutional
control program to physically control access to the disposal site
following transfer of control of the disposal site from the disposal site
operator. The institutional control program shall also include, but not
be limited to, carrying out an environmental monitoring program at
the disposal site, periodic surveillance, minor custodial care, and other
requirements as determined by the commission or executive director ,
and administration of funds to cover the costs for these activities. The
period of institutional control shall be determined by the commission
but may not be relied upon for more than 100 years following transfer
of control of the disposal site to the custodial agency.
§336.735. Applicant Qualifications and Assurances.
The applicant shall show that it either possesses the necessary funds
or has reasonable assurance of obtaining the necessary funds, or by
a combination of the two, to cover the estimated costs of conducting
all licensed activities over the planned operating life of the project,
including costs of construction and disposal.
§336.736. Funding for Disposal Site Closure and Stabilization.
(a) The applicant shall provide assurance before the com-
mencement of operations that sufficient funds will be available to
carry out disposal site closure and stabilization, including:
22 TexReg 672 January 10, 1997 Texas Register
(1) decontamination or dismantlement of land disposal
facility structures; and
(2) closure and stabilization of the disposal site so that,
following transfer of the disposal site to the custodial agency, the need
for ongoing active maintenance is eliminated to the extent practicable
and only minor custodial care, surveillance, and monitoring are
required.
(b) The assurance shall be based on cost estimates approved
by the executive director which reflect the commission-approved
plan for disposal site closure and stabilization. The applicant’s cost
estimates shall take into account total costs that would be incurred
if an independent contractor were hired to perform the closure and
stabilization work.
(c) The licensee’s surety mechanism shall be reviewed an-
nually by the executive director to assure that sufficient funds are
available for completion of the closure plan, assuming that the work
has to be performed by an independent contractor.
(d) The amount of surety liability should change in accor-
dance with the predicted cost of future closure and stabilization.
Factors affecting cost estimates for closure and stabilization include
inflation, increases in the amount of disturbed land, changes in en-
gineering plans, closure and stabilization that have already been ac-
complished, and any other conditions affecting costs. This shall yield
a surety that is at least sufficient at all times to cover the costs of
closure of the disposal units that are expected to be used before the
next annual review.
(e) Financial assurance mechanisms submitted to comply
with this section shall meet the requirements specified in Subchapter
I of this chapter (relating to Financial Assurance).
§336.737. Funding for Institutional Control.
(a) The licensee shall pay into the Radiation and Perpetual
Care Fund an amount determined by the executive director to be ade-
quate to provide surveillance, monitoring, any required maintenance,
and other care of the disposal site on a continuing basis during the
institutional control period.
(b) During the term of the license before the institutional
control period, the licensee shall provide the total amount of required
funding by means approved by the executive director, such as
a combination of periodic payments into the fund and financial
assurance covering the remainder of the total amount. Financial
assurance mechanisms shall meet the requirements of Subchapter I
of this chapter (relating to Financial Assurance).
(c) The executive director shall review annually the amount
paid into the fund and shall adjust the amount, if necessary, to ensure
the payment schedule is adequate to cover the costs of surveillance,
monitoring, any required maintenance, and other care of the disposal
site during the institutional control period. The amount may be
adjusted to reflect inflation, changes in activities performed, and any
other conditions affecting costs.
§336.740. Maintenance of Records and Reports.
(a) Each licensee shall maintain any records and make any
reports as may be required by the conditions of the license, by the
rules in this chapter, or by orders of the commission. Copies of any
records or reports required by the license, rules, or orders shall be
submitted to the executive director or commission on request. All
records and reports required by the license, rules, or orders shall be
complete and accurate.
(b) Records which are required by the rules in this chapter or
by license conditions shall be maintained for a period specified by the
appropriate rules or by license condition. If a retention period is not
otherwise specified, these records shall be maintained and transferred
to the executive director as specified in subsection (e) of this section
as a condition of license termination unless the executive director
otherwise authorizes their disposition.
(c) Each record required by this chapter shall be legible
throughout the specified retention period. The record shall be the
original or a reproduced copy or a microform, provided that the
copy or microform is authenticated by authorized personnel and
that the microform is capable of producing a clear copy throughout
the required retention period. The record may also be stored in
electronic media with the capability for producing legible, accurate,
and complete records during the required retention period. Records,
such as letters, drawings, and specifications, shall include all pertinent
information, such as stamps, initials, and signatures. The licensee
shall maintain adequate safeguards against tampering with and the
loss of records.
(d) If there is a conflict between the commission’s rules,
license condition, or other written approval or authorization from the
executive director pertaining to the retention period for the same type
of record, the longest retention period specified takes precedence.
(e) Notwithstanding subsections (a) - (d) of this section, the
licensee shall record the location and the quantity of wastes contained
in the disposal site and shall transfer these records upon license
termination to the executive director and to such other government
agencies or officials as designated by the commission.
(f) Following receipt and acceptance of a shipment of waste,
the licensee shall record the date that the shipment was received at
the disposal facility; the date of disposal of the waste; a traceable
shipment manifest number; a description of any engineered barrier or
structural overpack provided for disposal of the waste; the location
of disposal at the disposal site; the containment integrity of the waste
disposal containers as received; any discrepancies between materials
listed on the manifest and those received; the volume of any pallets,
bracing, or other shipping materials, or of materials generated on
site, that are contaminated and are disposed of as contaminated or
suspect materials; and any evidence of leaking or damaged disposal
containers or radiation or contamination levels in excess of limits
specified in rules of the United States Department of Transportation
or United States Nuclear Regulatory Commission. The licensee shall
briefly describe any repackaging operations of any of the disposal
containers included in the shipment, plus any other information
required by the commission as a license condition. The licensee
shall retain these records until the commission transfers or terminates
the license that authorizes the activities described in this section.
(g) Each licensee authorized to dispose of waste received
from other persons shall file a copy of its financial report or a certified
financial statement annually with the executive director in order to
update the information base for determining financial qualifications.
(h) Annual reports shall be submitted.
(1) Each licensee authorized to dispose of waste received
from other persons under this subchapter shall submit annual reports
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to the executive director. Reports shall be submitted by the end of
the first calendar quarter of each year for the preceding year.
(2) The annual reports shall include:
(A) specification of the quantity of each of the
principal radionuclides released to unrestricted areas in liquid and
in airborne effluents during the preceding year;
(B) the results of the environmental monitoring pro-
gram;
(C) a summary of licensee disposal unit survey and
maintenance activities, including the location of each discrete waste
shipment;
(D) a summary, by waste class, of activities and
quantities of radionuclides disposed of;
(E) any instances in which observed site characteris-
tics were significantly different from those described in the applica-
tion for a license; and
(F) any other information the executive director may
require.
(3) If the quantities of radioactive materials released
during the reporting period, monitoring results, or maintenance
performed are significantly different from those expected in the
documents previously reviewed as part of the licensing action, the
annual report shall cover this specifically.
(i) An electronic record keeping system shall be maintained.
(1) In addition to the other requirements of this section,
the licensee shall store, or have stored, manifest and other information
pertaining to receipt and disposal of radioactive waste in an electronic
recordkeeping system.
(2) The manifest information that must be electronically
stored is:
(A) that prescribed in §336.363, Appendix F, of this
title (relating to Requirements for Receipt of Low-Level Radioactive
Waste for Disposal at Licensed Land Disposal Facilities and Uniform
Manifests), that is, the information requested on applicable United
States Nuclear Regulatory Commission (NRC) Forms 540 (Uniform
Low-Level Radioactive Waste Manifest (Shipping Paper)) and 541
(Uniform Low-Level Radioactive Waste Manifest (Container and
Waste Description)) and, if necessary, on an applicable NRC Form
542 (Uniform Low-Level Radioactive Waste Manifest (Manifest
Index and Regional Compact Tabulation)), as those forms and
requirements are prescribed in the applicable rules of the Texas
Department of Health, with the exception of shipper and carrier
telephone numbers and shipper and consignee certifications;
(B) that information required in subsection (f) of this
section; and
(C) specification of:
(i) the activity of each of the radionuclides
hydrogen-3, carbon-14, technetium-99, and iodine-129 in waste
disposed of;
(ii) the masses of uranium-233, uranium-235, and
plutonium in special nuclear material in waste disposed of; and
(iii) the mass of uranium and thorium in source
material in waste disposed of.
(3) As specified in license conditions, the licensee shall
report the stored information, or subsets of this information, on
a computer-readable medium, as that term is defined in §336.363,
Appendix F, of this title.
§336.741. Tests At Land Disposal Facilities.
Each licensee shall perform or permit the executive director to
perform any tests the executive director deems appropriate or
necessary for the administration of the rules in this chapter, including
tests of:
(1) wastes and facilities used for the receipt, storage,
processing, handling, and disposal of wastes;
(2) radiation detection and monitoring instruments; and
(3) other equipment and devices used in connection with
the receipt, possession, handling, processing, storage, or disposal of
waste.
§336.742. Inspections of Land Disposal Facilities.
(a) Each licensee shall afford the executive director, at all
reasonable times, opportunity to inspect waste not yet disposed of and
the premises, equipment, operations, and facilities in which wastes
are received, possessed, handled, processed, stored, or disposed of.
(b) Each licensee shall make available to the executive
director for inspection, upon reasonable notice, records and reports
maintained under the rules in this chapter, the conditions of the
license, or orders of the commission. Authorized representatives of
the executive director may copy and take away copies of, for the
executive director’s use, any record or report required to be kept
pursuant to the rules in this chapter, the conditions of the license, or
orders of the commission.
§336.743. Resident Inspector.
The commission may require at any disposal site that the licensee
provide facilities for a resident inspector who is employed by the
commission. The licensee shall reimburse the commission for the
salary and other expenses of the inspector, as provided in Subchapter
B of this chapter (relating to Radioactive Substance Fees).
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Texas Natural Resource Conservation Commission
Proposed date of adoption: February 3, 1997
For further information, please call: (512) 239–6087
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Subchapter I. Financial Assurance
30 TAC §§336.801-336.807
These new sections are proposed under the Texas Radiation
Control Act (TRCA), Texas Health and Safety Code, §§401.011,
401.051, and 401.412, and Texas Water Code, §5.103, which
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give the Texas Natural Resource Conservation Commission
authority to adopt rules necessary to carry out its responsibilities
to regulate the disposal of radioactive substances and the
recovery and processing of source material.
These new sections implement Texas Health and Safety Code,
Chapter 401.
§336.801. Purpose and Scope.
This subchapter establishes requirements and mechanisms for demon-
strating financial assurance. The rules in this subchapter apply to all
persons licensed by the commission under this chapter.
§336.802. Definitions.
Terms used in this subchapter are defined in §§336.2, 336.502,
336.602, and 336.702 of this title (relating to Definitions), except
where terms used in this subchapter have the following definitions:
Annual review- Conducted on the anniversary date of the license.
Assets - All existing and all probable future economic benefits
obtained or controlled by a particular entity.
Closure - Any one or combination of the following: closure, disman-
tlement, decontamination, decommissioning, reclamation, disposal,
restoration, stabilization, monitoring, or post-closure, excluding long-
term care.
Current assets - Cash or other assets or resources commonly identified
as those which are reasonably expected to be realized in cash or sold
or consumed during the normal operating cycle of the business.
Current cost estimate - The most recent estimates prepared in
accordance with this chapter and approved by the executive director
for the purpose of demonstrating financial assurance for closure and,
if applicable, long-term care.
Current liabilities - Obligations whose liquidation is reasonably
expected to require the use of existing resources properly classifiable
as current assets or the creation of other current liabilities.
Independently audited - An audit performed by an independent
certified public accountant in accordance with generally accepted
auditing standards.
Liabilities - Probable future sacrifices of economic benefits arising
from present obligations to transfer assets or provide services to other
entities in the future as a result of past transactions or events.
Long-term care- Shall mean the same as long-term care and surveil-
lance as used in Subchapter G of this chapter (relating to Licensing
Requirements for Source Material (Uranium or Thorium) Recovery
and Processing Facilities) and the same as institutional control as used
in Subchapter H of this chapter (relating to Licensing Requirements
for Near-Surface Land Disposal of Radioactive Waste).
Net working capital - Current assets minus current liabilities.
Net worth - Total assets minus total liabilities and is equivalent to
owner’s equity.
Parent corporation - A corporation which directly owns at least 50%
of the voting stock of the corporation which is the licensee; the latter
corporation is deemed a "subsidiary" of the parent corporation.
Tangible net worth - The tangible assets that remain after deducting
liabilities; such assets would not include intangibles, such as goodwill
and rights to patents or royalties.
§336.803. Financial Assurance Requirements.
(a) This subchapter applies to licensees with closure and, if
applicable, long-term care requirements. The licensee must choose
from one or more of the mechanisms as specified in §336.804 of this
title (relating to Financial Assurance Mechanisms). The mechanisms
available to licensees under Subchapter F of this chapter (relating
to Licensing of Alternative Methods of Disposal of Radioactive
Material) include cash deposit, certificate of deposit, deposit of
government securities, trust fund, surety bond, letter of credit,
insurance, financial test and corporate guarantee, or external sinking
fund. The mechanisms available to licensees under Subchapter G of
this chapter (relating to Licensing Requirements for Source Material
(Uranium or Thorium) Recovery and Processing Facilities) include
cash deposit, certificate of deposit, deposit of government securities,
trust fund, surety bond, letter of credit, financial test and corporate
guarantee, or external sinking fund. The mechanisms available to
licensees under Subchapter H of this chapter (relating to Licensing
Requirements for Near-Surface Land Disposal of Radioactive Waste)
include cash deposit, certificate of deposit, deposit of government
securities, trust fund, surety bond, letter of credit, or external sinking
fund.
(1) A licensee required to provide evidence of financial
assurance must establish financial assurance based on the cost esti-
mate approved by the executive director. For new applications, the
financial assurance must be submitted 60 days prior to commence-
ment of operation, except that new applicants under Subchapter F
must comply with §336.514 of this title (relating to Financial Assur-
ance and Recordkeeping for Decommissioning). Existing licensees
must comply with the regulations within 30 days of the effective date
of these rules, except that existing licensees under Subchapter F must
comply with §336.514 of this title.
(2) A licensee who uses either a surety bond guaranteeing
payment or performance or a letter of credit must establish a standby
trust, as specified under §336.804(a) of this title. Under the terms
of the mechanism, all payments made thereunder will be deposited
by the issuer directly into the standby trust fund in accordance with
instructions from the executive director. This standby trust fund shall
meet the wording specified under §336.806(a) of this title (relating
to Wording of Financial Assurance Instruments) except that:
(A) An originally-signed duplicate of the trust agree-
ment shall be submitted to the executive director with the surety bond
or letter of credit; and
(B) Unless the standby trust fund is funded pursuant
to the requirements of this section, the following are not required by
these regulations:
(i) payments into the trust fund as specified in this
section;
(ii) updating of Schedule A of the trust agreement
to show current cost estimates;
(iii) annual valuations as required by the trust
agreement; and
(iv) notices of nonpayment as required by the trust
agreement.
(3) The mechanism submitted for compliance with this
chapter must be worded exactly as specified in §336.806 of this
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title. The executive director will determine the acceptability of the
mechanism(s).
(4) The current cost estimate is subject to annual review
by the executive director in accordance with §336.627 of this title
(relating to Financial Assurance Requirements) and §336.736 of this
title (relating to Funding for Disposal Site Closure and Stabilization.)
Whenever the required financial assurance amount increases to an
amount greater than the amount being provided in the financial
assurance mechanism, the licensee must either cause the amount of
the mechanism to be increased or obtain additional financial assurance
to cover the increase. The licensee shall submit evidence of such
increase to the executive director.
(5) The licensee may request an annual reduction in
financial assurance if the remaining financial assurance amount is
sufficient to cover the cost of closing the facility or site. Within
60 days after receiving a request for a financial assurance reduction,
the executive director will either allow the amount to be reduced or
respond in writing as to why financial assurance cannot be reduced.
(6) Multiple financial assurance mechanisms may be used
to satisfy the requirements of this subchapter. The mechanisms are
limited to trust funds, surety bond guaranteeing payment, letters of
credit, insurance and external sinking fund. The mechanisms shall be
as specified in §336.804 of this title, except that it is the combination
of mechanisms, rather than the single mechanism, which shall provide
financial assurance for an amount at least equal to the amount required
to satisfy the current cost estimate. The executive director may allow
any or all of the mechanisms to be used for closure.
(7) A financial assurance mechanism for multiple licenses
may be used to satisfy the requirements of this subchapter. Evidence
of financial assurance submitted to the executive director must include
a list showing, for each facility or site, the license number, name,
address, and the amount of the current cost estimate for closure and,
where applicable, for long-term care. The amount of funds available
through the mechanism must be no less than the sum of funds that
would be available if a separate mechanism had been established
and maintained for each licensed facility or site. In directing funds
available through the mechanism for closure, or, where applicable
long-term care, the executive director may direct only the amount of
funds designated for that facility or site.
(8) For Subchapters G and H of this chapter, the execu-
tive director may accept financial assurance established to meet re-
quirements of other federal or state agencies and/or local governing
bodies for closure, and if applicable long-term care, provided such
mechanism complies with the requirements of this subchapter and the
full amount of financial assurance required for the specific license is
clearly identified and committed for use for the purposes of Subchap-
ters G and H of this chapter.
(9) The executive director will provide written consent to
termination of the financial assurance mechanism when:
(A) A licensee substitutes and receives approval for
alternate financial assurance as specified in this subchapter; or
(B) The commission terminates the license; or
(C) The commission transfers the license to the
appropriate government agency in accordance with the requirements
of this chapter.
(10) Following a determination that the licensee has failed
to perform closure in accordance with the license and rules, the
executive director may draw on the financial assurance to complete
these activities on behalf of the licensee.
(11) Proof of forfeiture must not be necessary to collect
the financial assurance, so that in the event that the licensee
could not provide an acceptable replacement financial assurance
within the required time, the financial assurance mechanism shall
be automatically collected prior to its expiration.
(12) Continuous financial assurance coverage shall be
provided until all the requirements of this chapter have been
completed.
(13) Incapacity of licensees, guarantors, or financial insti-
tutions.
(A) A licensee must notify the executive director by
certified mail of the commencement of a voluntary or involuntary
proceeding under Title 11 (Bankruptcy), United States Code, naming
the licensee as debtor, within 10 business days after the commence-
ment of the proceeding. A guarantor of a corporate guarantee as
specified §336.804(f) and (g) of this title (relating to Financial As-
surance Mechanisms) shall make such a notification if it is named as
debtor, as required under the terms of the guarantee.
(B) A licensee who fulfills the requirements of this
section or §336.804 of this title by obtaining a letter of credit, surety
bond, or insurance policy will be deemed to be without the required
financial assurance coverage in the event of bankruptcy, insolvency,
or a suspension or revocation of the license or charter of the issuing
institution. The licensee must establish other acceptable financial
assurance within 30 days after such an event.
(b) A licensee under Subchapters G or H of this chapter must
adjust the current cost estimate for inflation at least 60 days before
the anniversary date of the license. The adjustment must be made
s specified in paragraphs (1) and (2) of this subsection, using an
inflation factor derived from the most recent Implicit Price Deflator
for Gross National Product published by the United States Department
of Commerce in itsSurvey of Current Business. The inflation factor
is the result of dividing the latest published annual Deflator by the
Deflator for the previous year.
(1) The first adjustment is made by multiplying the cost
stimate by the inflation factor. The result is the adjusted cost
estimate.
(2) Subsequent adjustments are made by multiplying the
latest adjusted cost estimate by the latest inflation factor.
(c) A licensee under Subchapter G of this chapter may not
use self-insurance, or any arrangement which essentially constitutes
self insurance (e.g., a contract with a state or federal agency) will
not satisfy the financial assurance requirement as specified in this
subchapter since this provides no additional assurance other than that
which already exists through license requirements.
(d) On a case-by-case basis, the executive director may
approve other alternative financial assurance mechanisms.
§336.804. Financial Assurance Mechanisms.
(a) Trust fund or standby trust fund.
(1) A licensee may satisfy the requirements of financial
assurance by establishing a trust fund which conforms to paragraphs
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(2) - (8) of this subsection in addition to the requirements specified in
§336.803 of this title (relating to Financial Assurance Requirements).
(2) The trustee must be an entity which has the authority
to act as a trustee and whose trust operations are regulated and
examined by a federal or state agency.
(3) The wording of the trust agreement must be identi-
cal to the wording specified in §336.806(a) of this title (relating to
Wording of Financial Assurance Mechanisms), and the trust agree-
ment must be accompanied by a formal certificate of acknowledg-
ment. Schedule A of the trust agreement must be updated within
60 days after an approved change in the amount of the current cost
estimate covered by the agreement.
(4) The initial payment into the trust fund must be at least
equal to the current cost estimate, except when a combination of
mechanisms are used in accordance with §336.803(a)(6) of this title.
A receipt from the trustee for the initial payment must be submitted
by the licensee to the executive director with the original signed
duplicate of the trust agreement.
(5) If the value of the trust fund is greater than the total
amount of the current cost estimate, the licensee may submit a written
request to the executive director for release of the amount in excess.
(6) If a licensee substitutes other financial assurance as
specified in this section for all or part of the trust fund, he may
submit a written request to the executive director for approval of the
release of the amount in excess of the current cost estimate covered
by the trust fund.
(7) Within 60 days after receiving a request from the
licensee for release of funds as specified in paragraph (5) or (6)
of this subsection, the executive director may instruct the trustee to
release to the licensee such funds as the executive director specifies
in writing.
(8) After beginning final closure, a licensee or any other
person authorized by the executive director to perform closure may
request reimbursement for expenditures by submitting itemized bills
to the executive director. After receiving bills for closure activities,
the executive director will determine whether the expenditures
are in accordance with the closure requirements and within 60
days following a final review, will instruct the trustee to make
reimbursement in such amounts as the executive director specifies
in writing. If the executive director has reason to believe that the
cost of closure will be significantly greater than the value of the trust
fund, the executive director may withhold reimbursement of such
amounts as deemed prudent until it is determined that the licensee is
no longer required to maintain financial assurance.
(b) Surety bond guaranteeing payment.
(1) A licensee may satisfy the requirements of financial
assurance by establishing a surety bond which conforms to paragraphs
(2) - (8) of this subsection in addition to the requirements specified
in §336.803 of this title.
(2) The surety company issuing the bond must, at a
minimum, be among those listed as acceptable sureties on federal
bonds in Circular 570 of the United States Department of the
Treasury, and licensed in the State of Texas.
(3) The wording of the surety bond must be identical to
the wording specified in §336.806(b) of this title.
(4) The licensee who uses a surety bond to satisfy
financial assurance requirements of this section must also establish
a standby trust fund. Under the terms of the bond, all payments
made thereunder will be deposited by the surety directly into the
standby trust fund in accordance with instructions from the executive
director. This standby trust fund must meet the requirements specified
in subsection (a) of this section, except that:
(A) An originally-signed duplicate of the trust agree-
ment must be submitted to the executive director with the surety
bond; and
(B) Unless the standby trust fund is funded pursuant
to the requirements of this section, the following are not required by
these regulations:
(i) payments into the trust fund as specified in
subsection (a) of this section;
(ii) updating of Schedule A of the trust agreement
to show current cost estimates;
(iii) annual valuations as required by the trust
agreement; and
(iv) notices of nonpayment as required by the trust
agreement.
(5) The bond must guarantee that the licensee will:
(A) fund the standby trust fund in an amount equal
to the penal sum of the bond before the beginning of final closure
activities; or
(B) fund the standby trust fund in an amount equal
to the penal sum within 15 days after an order to begin final closure
issued by the executive director becomes final, or within 15 days after
an order to begin final closure is issued by a United States district
court or other court of competent jurisdiction; or
(C) provide alternate financial assurance as specified
in this subchapter, and obtain the executive director’s written approval
of the assurance provided, within 30 days after receipt by both the
licensee and the executive director of a notice of cancellation of the
bond from the surety.
(6) Under the terms of the bond, the surety will become
liable on the bond obligation when the licensee fails to perform as
guaranteed by the bond.
(7) The penal sum of the bond must be in an amount
at least equal to the current cost estimate, except as provided in
§336.803(a)(6) of this title.
(8) Under the terms of the bond, the surety may cancel
the bond by sending notice of cancellation by certified mail to the
licensee and to the executive director. Cancellation may not occur,
owever, during the 90 days beginning on the date of the receipt
of the notice of cancellation by both the licensee and the executive
director, as evidenced by the return receipts. If the licensee fails to
provide alternate financial assurance within 30 days of the receipt of
notice of cancellation the surety will be required to perform under
the terms of the bond.
(c) Surety bond guaranteeing performance.
(1) A licensee may satisfy the requirements of financial
assurance by establishing a surety bond which conforms to paragraphs
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(2) - (9) of this subsection in addition to the requirements specified
in §336.803 of this title.
(2) The surety company issuing the bond must, at a
minimum, be among those listed as acceptable sureties on federal
bonds in Circular 570 of the U.S. Department of the Treasury, and
licensed in the State of Texas.
(3) The wording of the surety bond must be identical to
the wording specified in §336.806(c) of this title.
(4) The licensee who uses a surety bond to satisfy the
requirements of this section must also establish a standby trust
fund. Under the terms of the bond, all payments made thereunder
will be deposited by the surety directly into the standby trust fund
in accordance with instructions from the executive director. This
standby trust must meet the requirements specified in subsection (a)
of this section, except that:
(A) An originally signed duplicate of the trust agree-
ment must be submitted to the executive director with the surety
bond; and
(B) Unless the standby trust fund is funded pursuant
to the requirements of this section, the following are not required by
these regulations:
(i) payments into the trust fund as specified in
subsection (a) of this section;
(ii) updating of Schedule A of the trust agreement
to show current cost estimates:
(iii) annual valuations as required by the trust
agreement; and
(iv) notices of nonpayment as required by the trust
agreement.
(5) The bond must guarantee that the licensee will:
(A) perform final closure in accordance with the
requirements of the license whenever required to do so; or
(B) provide alternate financial assurance as specified
in this subchapter, and obtain the executive director’s written approval
of the assurance provided, within 30 days after receipt by both the
licensee and the executive director of a notice of cancellation of the
bond from the surety.
(6) Under the terms of the bond, the surety will become
liable on the bond obligation when the licensee fails to perform as
guaranteed by the bond. Following a determination that the licensee
has failed to perform final closure in accordance with the license, un-
der the terms of the bond the surety will perform such final closure
as guaranteed by the bond or will deposit the amount of the penal
sum into the standby trust fund.
(7) The penal sum of the bond must be in an amount
at least equal to the current cost estimate, except as provided in
§336.803(a)(6) of this title.
(8) Under the terms of the bond, the surety may cancel
the bond by sending notice of cancellation by certified mail to the
licensee and to the executive director. Cancellation may not occur,
however, during the 90 days beginning on the date of the receipt
of the notice of cancellation by both the licensee and the executive
director, as evidenced by the return receipts. If the licensee fails to
provide alternate financial assurance within 30 days of the receipt of
notice of cancellation the surety will be required to perform under
the terms of the bond.
(9) The surety will not be liable for deficiencies in the
performance of closure by the licensee after the executive director
releases the licensee from the requirements of this subchapter in
accordance with §336.803(a)(9) of this title.
(d) Letter of credit.
(1) A licensee may satisfy the requirements of financial
assurance by obtaining a letter of credit which conforms to paragraphs
(2) - (9) of this subsection in addition to the requirements specified
in §336.803 of this title.
(2) The issuing institution must be an entity which has the
authority to issue letters of credit and whose operations are regulated
and examined by a federal or state agency.
(3) The wording of the letter of credit must be identical
to the wording specified in §336.806(d) of this title.
(4) The licensee who uses a letter of credit to satisfy the
requirements of this section must also establish a standby trust fund.
Under the terms of the letter of credit, all amounts paid pursuant
to a draft by the executive director will be deposited by the issuing
institution directly into the standby trust fund in accordance with
instructions from the executive director. This standby trust fund must
meet the requirements of the trust fund specified in subsection (a) of
this section, except that:
(A) An originally signed duplicate of the trust agree-
ment must be submitted to the executive director with the letter of
credit; and
(B) Unless the standby trust fund is funded pursuant
to the requirements of this section, the following are not required by
these regulations:
(i) payments into the trust fund as specified in
subsection (a) of this section;
(ii) updating of Schedule A of the trust agreement
to show current cost estimates;
(iii) annual valuations as required by the trust
agreement; and
(iv) notices of nonpayment as required by the trust
agreement.
(5) The letter of credit must be accompanied by a letter
from the licensee referring to the letter of credit by number, issuing
institution and date, and providing the following information:
(A) the license number;
(B) name and address of the facility or site; and
(C) the amount of funds assured for closure by the
letter of credit.
(6) The letter of credit must be irrevocable and issued for
a period of at least one year. The letter of credit must provide that the
expiration date will be automatically extended for a period of at least
one year unless, at least 90 days before the current expiration date,
the issuing institution notifies both the licensee and the executive
director by certified mail of a decision not to extend the expiration
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date. Under the terms of the letter of credit, the 90 days will begin
on the date when both the licensee and the executive director have
received the notice, as evidenced by the return receipts.
(7) If the licensee does not establish alternate financial
assurance as specified in this subchapter and obtain written approval
of such alternate financial assurance from the executive director
within 30 days after receipt by both the licensee and the executive
director of a notice from the issuing institution that it has decided
not to extend the letter of credit beyond the current expiration date,
the executive director will draw on the letter of credit. The executive
director may delay the drawing if the issuing institution grants an
extension of the term of the credit. During the last 60 days of an
extension, the executive director will draw on the letter of credit
if the licensee has failed to provide alternate financial assurance as
specified in this subchapter and to obtain written approval of such
assurance from the executive director.
(8) The letter of credit must be issued in an amount
at least equal to the current cost estimate, except as provided in
§336.803(a)(6) of this title.
(9) The executive director will return the letter of
credit to the issuing institution for termination, in accordance with
§336.803(a)(9) of this title.
(e) Insurance.
(1) A licensee may satisfy the requirements of financial
assurance by obtaining insurance which conforms to paragraphs (2)
- (8) of this subsection in addition to the requirements specified in
§336.803 of this title, and submitting a certificate of such insurance
to the executive director.
(2) At a minimum, the insurer must be licensed to transact
the business of insurance or eligible to provide insurance as an excess,
or surplus lines insurer, in Texas.
(3) The wording of the certificate of insurance must be
identical to the wording specified in §336.806(e) of this title.
(4) The insurance policy must be issued for a face amount
at least equal to the current financial assurance cost estimate, except
as provided in §336.803(a)(6) of this title. The term "face amount"
means the total amount the insurer is obligated to pay under the
policy. Actual payments by the insurer will not change the face
amount, although the insurer’s future liability will be lowered by the
amount of the payments.
(5) The insurance policy must guarantee that funds will
be available whenever closure occurs. The policy shall also guaran-
tee that once final closure begins, the insurer will be responsible for
paying out funds, up to an amount equal to the face amount of the
policy, upon the direction of the executive director, to such party or
parties as the executive director specifies.
(6) The licensee must maintain the policy in full force and
effect until the executive director consents to termination of the policy
by the licensee as specified in §336.803(a)(9) of this title. Failure to
pay the premium, without substitution of alternate financial assurance
as specified in this section, will constitute a significant violation of
these regulations, warranting such remedy as the executive director
deems necessary. Such violation will be deemed to begin upon
receipt by the executive director of a notice of future cancellation,
termination, or failure to renew due to nonpayment of the premium,
rather than upon the date of expiration.
(7) Each policy must contain a provision allowing assign-
ment of the policy to a successor licensee. Such assignment may be
conditional upon consent of the insurer, provided such consent is not
unreasonably refused.
(8) The policy must provide that the insurer may not
cancel, terminate, or fail to renew the policy except for failure to
pay the premium. The automatic renewal of the policy must, at a
minimum, provide the insured with the option of renewal at the face
amount of the expiring policy. If there is a failure to pay the premium,
the insurer may elect to cancel, terminate, or fail to renew the policy
by sending notice by certified mail to the licensee and the executive
director. Cancellation, termination, or failure to renew may not occur,
however, during the 90 days beginning with the date of receipt of the
notice by both the executive director and the licensee, as evidenced
by the return receipts. Cancellation, termination, or failure to renew
may not occur and the policy will remain in full force and effect in
the event that on or before the date of expiration:
(A) The executive director deems the facility or site
abandoned; or
(B) The license is terminated, or revoked or a new
license is denied; or
(C) Closure is ordered by the executive director or a
United States district court or other court of competent jurisdiction;
or
(D) The licensee is named as debtor in a voluntary
or involuntary proceeding under Title 11 (Bankruptcy), United States
Code; or
(E) The premium due is paid.
(f) Financial test and corporate guarantee for Subchapter F of
this chapter (relating to Licensing of Alternative Methods of Disposal
of Radioactive Material).
(1) A licensee or parent company of a licensee under
Subchapter F of this chapter may satisfy the requirements of financial
assurance by demonstrating that it passes a financial test as specified
in this subsection, in addition to the requirements specified in
§336.803 of this title. To pass the test, the parent company must
meet the criteria of either paragraph (2) or (3) of this subsection. The
licensee must meet the criteria of paragraph (4) of this subsection.
(2) The parent company must have:
(A) two of the following three ratios:
(i) a ratio of total liabilities to net worth less than
2.0;
(ii) a ratio of the sum of net income plus depreci-
ation, depletion, and amortization to total liabilities greater than 0.1;
and
(iii) a ratio of current assets to current liabilities
greater than 1.5; and
(B) net working capital and tangible net worth each
at least six times the current cost estimate (or prescribed amount if a
certification is used); and
(C) tangible net worth of at least $10 million; and
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(D) assets located in the United States amounting to at
least 90% of total assets or at least six times the current cost estimates
(or prescribed amount if a certification is used).
(3) The parent company must have:
(A) a current rating for its most recent bond issuance
of AAA, AA, A or BBB as issued by Standard and Poor’s or Aaa,
Aa, A or Baa as issued by Moody’s; and
(B) tangible net worth at least six times the sum of
the current cost estimates (or prescribed amount if a certification is
used); and
(C) tangible net worth of at least $10 million; and
(D) assets located in United States amounting to at
least 90% of total assets or at least six times the current cost estimates
(or prescribed amount if a certification is used).
(4) The licensee must have:
(A) tangible net worth at least 10 times the total
current cost estimate (or the current amount required if certification is
used) for all closure activities for which the company is responsible
as self-guaranteeing licensee and as parent-guarantor;
(B) assets located in the United States amounting to
at least 90% of total assets or at least 10 times the total current cost
estimate (or the current amount required if certification issued) for
all closure activities for which the company is responsible as self-
guaranteeing licensee and as parent-guarantor;
(C) a current rating for its most recent bond issuance
of AAA, AA, or A as issued by Standard and Poor’s, or Aaa, Aa, A
as issued by Moody’s;
(D) at least one class of equity securities registered
under the Security Exchange Act of 1934; and
(E) a written guarantee (a written commitment by a
corporate officer) which states that the licensee will fund and carry
out the required closure activities, or upon issuance of an order by
the executive director, the licensee will set up and fund a trust in the
amount of the current cost estimates.
(5) To demonstrate that it meets the test, the licensee or
parent company must submit the following items to the executive
director:
(A) a letter signed by the parent company’s or li-
censee’s chief financial officer and worded identical to the wording
specified in §336.806(f)(1) or (2), respectively, of this title; and
(B) a copy of the independent certified public accoun-
tant’s report on examination of its financial statements for the latest
completed fiscal year; and
(C) a special report from its independent certified
public accountant stating that:
(i) He has compared the data which the letter from
the chief financial officer specifies as having been derived from the
independently audited, year-end financial statements for the latest
fiscal year with the amounts in such financial statements; and
(ii) In connection with that procedure, he found
such amounts to be in agreement.
(6) After the initial submission of items specified in
paragraph (5) of this subsection, the licensee or parent company must
send updated information to the executive director within 90 days
after the close of each succeeding fiscal year. This information must
consist of all three items specified in paragraph (5) of this subsection.
(7) If the licensee or the parent company no longer meets
the requirements of paragraph (2), (3) or (4) of this subsection, it must
send notice to the executive director of intent to establish alternate
financial assurance as specified in this subsection. The notice must
be sent by certified mail within 90 days after the end of the fiscal
year for which the year-end financial data show that the licensee or
parent company no longer meets the requirements. The licensee shall
provide alternate financial assurance within 120 days after the end of
such fiscal year.
(8) The executive director may, based on a reasonable
belief that the licensee or parent company no longer meets the
requirements of paragraph (2), (3) or (4) of this subsection, require
reports of financial condition at any time from the licensee or parent
company in addition to those specified in paragraph (5) of this
subsection. If the executive director finds, on the basis of such reports
or other information, that the licensee or parent company no longer
meets the requirements of paragraph (2), (3) or (4) of this subsection,
the licensee must provide alternate financial assurance as specified in
this subchapter within 30 days after notification of such a finding.
(9) The executive director may disallow use of this test on
the basis of qualifications in the opinion expressed by the independent
certified public accountant in his report on examination of the
licensee’s or parent company’s financial statements. An adverse
opinion or disclaimer of opinion will be cause for disallowance. The
executive director will evaluate other qualifications on an individual
basis. The licensee shall provide alternate financial assurance as
specified in this subchapter within 30 days after notification of the
disallowance.
(10) The licensee may meet the requirements of this
section by obtaining a written guarantee, hereafter referred to as
"corporate guarantee," from its parent company, hereafter referred
to as "guarantor." The guarantor must meet the requirements in
paragraphs (1) - (12) of this subsection and must comply with the
terms of the corporate guarantee. The wording of the corporate
guarantee must be identical to the wording specified in §336.806(g) of
this title. The corporate guarantee must accompany the items sent to
the executive director as specified in paragraph (5) of this subsection.
The terms of the corporate guarantee must provide that:
(A) If the licensee fails to perform final closure of
the facility or site covered by the corporate guarantee in accordance
with the license, the guarantor will do so or establish a trust fund as
specified in subsection (a) of this section in the name of the licensee.
(B) The corporate guarantee will remain in force
unless the guarantor sends notice of cancellation by certified mail
to the licensee and to the executive director. Cancellation may not
occur, however, during the 120 days beginning on the date of receipt
of the notice of cancellation by both the licensee and the executive
director, as evidenced by the return receipts.
(C) If the licensee fails to provide alternate financial
assurance as specified in this section and obtain the written approval
of such alternate assurance from the executive director within 90
days after receipt by both the licensee and the executive director of a
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notice of cancellation of the corporate guarantee from the guarantor,
the guarantor will provide such alternative financial assurance in the
name of the licensee.
(11) Two officers of the licensee and two officers of the
guarantor who are authorized to bind the respective entity should
sign the corporate guarantee. A copy of such authorization for each
persons signing should be attached to the corporate guarantee. The
corporate seal should be affixed.
(12) The guarantor should certify and demonstrate that it
has full authority under the laws of the state of its incorporation,
its articles of incorporation and bylaws to enter into this corporate
guarantee; and, that the guarantor has full approval from its board of
directors to enter into this guarantee.
(g) Financial test and corporate guarantee for Subchapter
G of this chapter (relating to Licensing Requirements for Source
Material (Uranium or Thorium) Recovery and Processing Facilities).
(1) A parent company of a licensee under Subchapter G
of this chapter may satisfy the requirements of financial assurance
by demonstrating that it passes a financial test as specified in this
subsection, in addition to the requirements specified in §336.803 of
this title. To pass the test the parent company must meet the criteria
of either paragraph (2) or (3) of this subsection.
(2) The parent company must have:
(A) two of the following three ratios:
(i) a ratio of total liabilities to net worth less than
2.0;
(ii) a ratio of the sum of net income plus depreci-
ation, depletion, and amortization to total liabilities greater than 0.1;
and
(iii) a ratio of current assets to current liabilities
greater than 1.5; and
(B) net working capital and tangible net worth each
at least six times the current cost estimate; and
(C) tangible net worth of at least $20 million; and
(D) assets located in the United States amounting to
at least 90% of total assets or at least six times the current cost
estimates.
(3) The parent company must have:
(A) a current rating for its most recent bond issuance
of AAA, AA, A or BBB as issued by Standard and Poor’s or Aaa,
Aa, A or Baa as issued by Moody’s; and
(B) tangible net worth at least six times the sum of
the current cost estimates; and
(C) tangible net worth of at least $20 million; and
(D) assets located in the United States amounting to
at least 90% of total assets or at least six times the current cost
estimates.
(4) To demonstrate that it meets the test, the parent
company must submit the following items to the executive director:
(A) a letter signed by the parent company’s chief
financial officer and worded identical to the wording specified in
§336.806(h) of this title; and
(B) a copy of the independent certified public accoun-
tant’s report on examination of its financial statements for the latest
completed fiscal year; and
(C) a special report from its independent certified
public accountant stating that:
(i) He has compared the data which the letter from
the chief financial officer specifies as having been derived from the
independently audited, year-end financial statements for the latest
fiscal year with the amounts in such financial statements; and
(ii) In connection with that procedure, he found
such amounts to be in agreement.
(5) After the initial submission of items specified in
paragraph (4) of this subsection, the licensee or parent company must
send updated information to the executive director within 90 days
after the close of each succeeding fiscal year. This information must
consist of all three items specified in paragraph (4) of this subsection.
(6) If the parent company no longer meets the require-
ments of paragraph (2) or (3) of this subsection, he must send notice
to the executive director of intent to establish alternate financial assur-
ance as specified in this section. The notice must be sent by certified
mail within 90 days after the end of the fiscal year for which the year-
end financial data show that the parent company no longer meets the
requirements. The licensee shall provide the alternate financial as-
surance within 120 days after the end of such fiscal year.
(7) The executive director may, based on a reasonable
belief that the parent company may no longer meet the requirements
of paragraph (2) or (3) of this subsection, require reports of financial
condition at any time from the parent company in addition to those
specified in paragraph (4) of this subsection. If the executive director
finds, on the basis of such reports or other information, that the parent
company no longer meets the requirements of paragraph (2) or (3) of
this subsection, the licensee must provide alternate financial assurance
as specified in this subchapter within 30 days after notification of such
a finding.
(8) The executive director may disallow use of this test on
the basis of qualifications in the opinion expressed by the independent
certified public accountant in his report on examination of the parent
company’s financial statements. An adverse opinion or disclaimer of
opinion will be cause for disallowance. The executive director will
evaluate other qualifications on an individual basis. The licensee shall
provide alternate financial assurance as specified in this subchapter
within 30 days after notification of the disallowance.
(9) The licensee must obtain a written guarantee, hereafter
referred to as "corporate guarantee," from its parent company,
hereafter referred to as "guarantor." The guarantor must meet the
requirements in paragraphs (1) - (11) of this subsection and must
comply with the terms of the corporate guarantee. The wording of
the corporate guarantee must be identical to the wording specified in
§336.806(i) of this title. The corporate guarantee must accompany
the items sent to the executive director as specified in paragraph (4)
of this subsection. The terms of the corporate guarantee must provide
that:
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(A) If the licensee fails to perform final closure of
the facility or site covered by the corporate guarantee in accordance
with the license, the guarantor will do so or establish a trust fund as
specified in subsection (a) of this section in the name of the licensee.
(B) The corporate guarantee will remain in force
unless the guarantor sends notice of cancellation by certified mail
to the licensee and to the executive director. Cancellation may not
occur, however, during the 120 days beginning on the date of receipt
of the notice of cancellation by both the licensee and the executive
director, as evidenced by the return receipts.
(C) If the licensee fails to provide alternate financial
assurance as specified in this section and obtain the written approval
of such alternate assurance from the executive director within 90
days after receipt by both the licensee and the executive director of a
notice of cancellation of the corporate guarantee from the guarantor,
the guarantor will provide such alternative financial assurance in the
name of the licensee.
(10) Two officers of the licensee and two officers of the
guarantor who are authorized to bind the respective entity should
sign the corporate guarantee. A copy of such authorization for each
persons signing should be attached to the corporate guarantee. The
corporate seal should be affixed.
(11) The guarantor should certify and demonstrate that it
has full authority under the laws of the state of its incorporation,
its articles of incorporation and bylaws to enter into this corporate
guarantee; and, that the guarantor has full approval from its board of
directors to enter into this guarantee.
(h) External sinking fund.
(1) The licensee may satisfy the requirements of financial
assurance by establishing an external sinking fund.
(2) An external sinking fund is an account segregated
from the licensee’s assets and outside the licensee’s administrative
control.
(3) An external sinking fund, such as a trust, is combined
with a financial assurance mechanism as specified in subsections (b)
- (e) of this section.
(4) The external sinking fund is established and main-
tained by setting aside funds periodically. Deposits are made at least
annually.
(5) The value of the external sinking fund and the
combined financial assurance mechanism, is equal to the current cost
estimate.
(6) As the value of the sinking fund increases, the value
of the combined financial assurance mechanism decreases. When the
external sinking fund is equal to the current cost estimate, the com-
bined financial assurance mechanism will no longer be required to be
maintained.
§336.805. Long-Term Care Requirements.
The long-term care requirements of this chapter shall apply to those
licensees as specified under Subchapters G and H of this chapter
(relating to Licensing Requirements for Source Material (Uranium or
Thorium) Recovery and Processing Facilities, and Licensing for Near-
Surface Land Disposal of Radioactive Waste) whose ownership of the
site is subject to being transferred to the state or federal government.
§336.806. Wording of Financial Assurance Mechanisms.
(a) A trust agreement for a trust or standby trust, as specified
in §336.804(a) of this title (relating to Financial Assurance Mecha-
nisms), must be worded as specified in §336.807(a)(1), Appendix A,
of this title (relating to Wording of Financial Assurance Instruments),
except that instructions in parenthesis are to be replaced with the rel-
evant information and the parenthesis deleted.
(b) A surety bond guaranteeing payment, as specified in
§336.804(b) of this title, must be worded as specified in §336.807(b),
Appendix A of this title, except that instructions in parenthesis are to
be replaced with the relevant information and the parenthesis deleted.
(c) A surety bond guaranteeing performance, as specified in
§336.804(c) of this title, must be worded as specified in §336.807(c),
Appendix A of this title, except that instructions in parenthesis are to
be replaced with the relevant information and the parenthesis deleted.
(d) A letter of credit, as specified in §336.804(d) of this title,
must be worded as specified in §336.807(d), Appendix A of this
title, except that instructions in parenthesis are to be replaced with
the relevant information and the parenthesis deleted.
(e) A certificate of insurance, as specified in §336.804(e) of
this title, must be worded as specified in §336.807(e), Appendix A
of this title, except that instructions in parenthesis are to be replaced
with the relevant information and the parenthesis deleted.
(f) A letter from a chief financial officer must be worded as
specified.
(1) A letter from the chief financial officer for the parent
company, as specified in §336.804(f) of this title, must be worded
as specified in §336.807(f)(1), except that instructions in parenthesis
are to be replaced with the relevant information and the parenthesis
deleted.
(2) A letter from the chief financial officer for the licensee,
as specified in §336.804(f) of this title, must be worded as specified
in §336.807(f)(2), Appendix A of this title, except that instructions
in parenthesis are to be replaced with the relevant information and
the parenthesis deleted.
(g) A corporate guarantee, as specified in §336.804(f) of this
title, must be worded as specified in §336.807(g), Appendix A of this
title, except that instructions in parenthesis are to be replaced with
the relevant information and the parenthesis deleted.
(h) A letter from the chief financial officer for the parent
company, as specified in §336.804(g) of this title, must be worded
as specified in §336.807(h), Appendix A of this title, except that
instructions in parenthesis are to be replaced with the relevant
information and the parenthesis deleted.
(i) A corporate guarantee, as specified in §336.804(g) of this
title, must be worded as specified in §336.807(i), Appendix A of this
title, except that instructions in parenthesis are to be replaced with
the relevant information and the parenthesis deleted.
§336.807. Appendix A. Wording of Financial Assurance Instruments.
(a) Trusts.
(1) Trust agreement.
Figure 1: 30 TAC §336.807(a)(1)
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(2) Certification of acknowledgment. The following is an
example of the certification of acknowledgment that must accompany
the trust agreement for a trust fund.
Figure 2: 30 TAC §336.807(a)(2)
(b) Financial guarantee bond.
Figure 3: 30 TAC §336.807(b)
(c) Performance guarantee bond.
Figure 4: §336.807(c)
(d) Irrevocable standby letter of credit.
Figure 5: 30 TAC §336.807(d)
(e) Certificate of insurance for closure.
Figure 6: 30 TAC §336.807(e)
(f) Letters from chief financial officers.
(1) Parent company.
Figure 7: 30 TAC §336.807(f)(1)
(2) Owner or operator.
Figure 8: 30 TAC §336.807(f)(2)
(g) Corporate guarantee.
Figure 9: 30 TAC §336.807(g)
(h) Letter from chief financial officer.
Figure 10: 30 TAC §336.807(h)
(i) Corporate guarantee.
Figure 11: 30 TAC §336.807(i)
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
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TITLE 31. NATURAL RESOURCES AND
CONSERVATION
Part I. General Land Office
Chapter 15. Coastal Area Planning
Subchapter A. Management of the Beach/Dune
System
31 TAC §15.11
The General Land Office proposes an amendment to §15.11,
concerning certification of local government dune protection and
beach access plans (plans). The amendment to §15.11(a)(11)
is proposed to certify the Padre Shores Ltd. Final Master Plan
(Master Plan) as approved by Cameron County and to relocate
the previous certification of the Cameron County plan into a
new sub- paragraph.
On November 5, 1996, the Cameron County commissioners
court by order adopted the Master Plan as an amendment to
the county’s plan. In amending §15.11(a)(11), the General Land
Office certifies that the Master Plan is consistent with state law.
The site encompassed by the Master Plan is in an area of the
Texas coast that has an historical erosion rate of 5-10 feet per
year. The site is also located in a washover area and adjacent
to the public beach. Washover areas are low areas that are
adjacent to beaches and are inundated by waves and storm
tides from the Gulf of Mexico. During Tropical Storm Josephine,
October 4-7, 1996, portions of the site were inundated by flood
waters.
Among other construction activities authorized landward of
the 440-foot building line, the Master Plan authorizes the
construction of a man-made dune complex within the area
extending from the 440-foot building line to no farther than 20
feet seaward of that line. While this man-made dune complex is
seaward of the Master Plan area, its authorization is consistent
with 31 TAC §15.7(e)(1), concerning restored dunes on public
beaches. However, once this man-made dune complex is
constructed in accordance with the provisions of the Master
Plan, any artificial modifications to the man-made dune complex
are prohibited unless prior additional written approval has been
issued by the General Land Office and the Office of the Attorney
General.
Ms. Caryn K. Cosper, deputy commissioner for the Resource
Management Program, has determined that for the first five-
year period the rule is in effect the fiscal implications for state
or local governments as a result of enforcing or administering
the rule will be a decrease in cost because all impacts to
dunes, dune vegetation, and beach access are identified and
considered at once, with no additional dune protection permits
or beachfront construction certificates or permit-by-permit or
certificate-by- certificate review required.
Ms. Cosper also has determined that for each year of the first
five years the rule is in effect the public benefit anticipated
as a result of enforcing or administering the rule will be
the predictable, effective, and economical administration of
the development of the geographic area encompassed in the
Master Plan. Ms. Cosper has further determined that there will
be a decrease in cost to those small and large businesses and
individuals affected by the Master Plan because no individual
beachfront construction certificates will be required for the
identified impacts to beach access and no individual dune
protection permits will be required for the identified impacts to
dunes and dune vegetation. The state and Cameron County
will benefit from the certification of the Master Plan because
all impacts within the geographic scope of the Master Plan are
identified and considered at once, with no additional permit-by-
permit or certificate-by-certificate review required.
Comments may be submitted in writing to Ms. Cheli Cook,
Texas General Land Office, Legal Services Division, 1700 North
Congress Avenue, Room 626, Austin, Texas 78701-1495 (Fax:
(512) 463-6311). Comments must be received no later than
5:00 p.m. on February 10, 1997.
The amendment is proposed under the Texas Natural Re-
sources Code, §§63.121, 61.011, and 61.015(b), which pro-
vides the General Land Office with the authority to: identify and
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protect critical dune areas; preserve and enhance the public’s
right to use and have access to and from Texas’ public beaches;
protect the public easement from erosion or reduction caused
by development or other activities on adjacent land; and other
minimum measures needed to mitigate for any adverse effect
on public access and dune areas. The amendment is also pro-
posed pursuant to the Texas Natural Resources Code, §33.601,
which provides the General Land Office with the authority to
adopt rules on erosion, and the Texas Water Code, §16.321,
which provides the General Land Office with the authority to
adopt rules on coastal flood protection.
The Texas Natural Resources Code, Chapter 61, Subchapter
B, §61.011 and §61.015(b), and Texas Natural Resources
Code, Chapter 63, Subchapter E, §63.121, are affected by this
proposed amendment.
§15.11. Certification of Local Government Dune Protection and
Beach Access Plans.
(a) Certification of local government plans. The following
local governments have submitted plans to the General Land Office
which are certified as consistent with state law.
(1)-(10) (No change.)
(11) Cameron County.
(A)Plan (adopted September 20, 1994). The 440-foot
building line established in the Cameron County plan, Section III.I.,
shall not be operative unless it is landward of the line of vegetation.
The line of vegetation shall be established as required in the Open
Beaches Act, Texas Natural Resources Code, §61.017.
(B) Padre Shore Ltd. Final Master Plan Amend-
ment (adopted November 5, 1996).
(b)-(f) (No change.)
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
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Part XVI. Coastal Coordination Council
Chapter 504. Coastal Management Program
The Coastal Coordination Council (Council) proposes new
§§504.1, 504.10-504.13, 504.20-504.24 and 504.30 concern-
ing the establishment of permitting assistance programs for the
state, federal, and local permits that are subject to the consis-
tency requirements of the Texas Coastal Management Program
(CMP). Subchapter A describes the basic purpose of these pro-
grams. These include the Small Business/Individual Permitting
Assistance Program (described in more detail in Subchapter B),
preliminary review of state agency actions (described in more
detail in Subchapter C), and assistance with consistency re-
quirements for federal permits and licenses (described in more
detail in Subchapter D). It also describes the functions of the
Permitting Assistance Group, which consists of representatives
of the Coastal Coordination Council members.
Ms. Caryn K. Cosper, Deputy Commissioner for Resource Man-
agement, General Land Office, has determined that for each
year of the first five years there will be no fiscal implications
to state governments and positive implications to local govern-
ments as a result of enforcing or administering the rule. There
will be no fiscal impact to state agencies because the permitting
assistance programs will be administered within existing state
agency budgets. Fiscal impacts to local governments will be
positive because they will be eligible to receive permitting as-
sistance and will therefore have to expend fewer local govern-
ment resources in the course of preparing permit applications
and steering those applications through permitting processes.
Ms. Cosper also has determined that for each of the first five
years the rule will be in effect the public benefit expected will
be more efficient and effective management of coastal natural
resources because the investment of state agency resources in
resolving issues with proposed projects early in the permitting
process will avoid having to resolve problems at later stages
when making changes to the project becomes more difficult or
expensive, both for the permit applicant and for the permitting
agency. In addition, there will be no economic costs to small
businesses. Small businesses will also be eligible to receive
permitting assistance and will therefore have to expend fewer
resources in the course of preparing permit applications and
steering those applications through permitting processes.
Comments on the proposed rules may be submitted to Ms.
Carol Milner, Texas General Land Office, Legal Services
Division, 1700 North Congress Avenue, Room 626, Austin,
Texas, 78701- 1495. Fax: (512) 463-6311. In order to be
considered comments must be received by 5:00 p.m. on
February 10, 1997.
Subchapter A. Permitting Assistance
31 TAC §504.1
This chapter is proposed pursuant to the council’s authority in
Texas Natural Resource Code, §33.205(f) and (g), which direct
the council to adopt these rules.
The Texas Natural Resources Code, Ann. §33.205(f) and (g)
are affected by the proposed new rule.
§504.1. Permitting Assistance Group.
(a) The Permitting Assistance Group (PAG) has three func-
tions.
(1) the PAG provides permitting assistance to small
businesses. The purpose of the Small Business Permitting Assistance
Program (SBPAP) is both to serve as an outlet for basic permit
information and to give small businesses direct access to agency
staff so that they can receive project-specific assistance during the
preapplication phase.
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(2) the PAG conducts preliminary reviews. The primary
purpose of preliminary reviews is to create greater predictability in
permitting processes in the following ways.
(A) the PAG provides a forum for permit applicants
and permitting agency and subdivision staff to work together to
identify and resolve problems in the early phases of project planning
and permitting.
(B) the PAG provides a forum to identify concerns
other agencies may have with the permit. This allows the permit
applicant and permitting agency or subdivision staff to avoid delays
or other problems resulting from objections or conflicting permit
requirements from other agencies.
(3) the preliminary review process does not supplant
regular permitting processes. Its purpose is to foster predictability,
not reach a final decision. Accordingly, preliminary reviews may
produce statements or findings that must be qualified because
information may be incomplete, review times shorter, or public
comment minimal.
(4) under 15 CFR §930.56, the Council must provide
applicants for federal licenses or permits assistance regarding the
CMP consistency requirements applicable to the licenses or permits.
The PAG will provide applicants for federal licenses or permits with
that assistance.
(b) each council member representing an agency shall ap-
point a representative to the PAG. Each agency’s PAG representa-
tive is responsible for providing the information that their agency is
required to provide under these rules. Council members not repre-
senting agencies may appoint a representative to the PAG.
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Subchapter B. Small Business Permitting Assis-
tance
31 TAC §§504.10-504.13
This chapter is proposed pursuant to the council’s authority in
Texas Natural Resource Code, §33.205(f) and (g), which direct
the council to adopt these rules.
The Texas Natural Resources Code, Ann. §33.205(f) and (g)
are affected by the proposed new rule.
§504.10. Scope of the Small Business Permitting Assistance
Program.
(a) the SBAP is intended to provide assistance to small
businesses. As used in this chapter, the term small business includes
cities, counties, and special districts.
(b) assistance will be provided to small businesses for
proposed activities in the coastal zone requiring either one or more
agency or subdivision actions subject to the Coastal Management
Program (CMP) or equivalent federal actions. These actions are listed
in "Appendix A", Figure 31 TAC 504.10.
Figure: 31 TAC 504.10(b)
§504.11. Permitting Assistance Coordinator.
The permitting assistance coordinator will perform the following
functions:
(1) Administrative Function: The coordinator shall be
responsible for scheduling and conducting permitting assistance
meetings between agencies’ staff and small businesses and individuals
to provide follow-up assistance and other products and services
described in §504.13 of this title (relating to Assistance Products
and Services).
(2) Reporting and Ombudsman Function: Each month,
the coordinator shall prepare and send to each council member
a report containing data documenting the volume of permitting
assistance requests and the results and effectiveness of permitting
assistance activities. The coordinator shall be responsible for
notifying agencies’ PAG members when an application either cannot
be completed and filed or may be denied because of a disagreement
between agencies on application or permitting requirements. The
agencies’ PAG members shall be responsible for determining whether
the disagreement can be resolved within the agencies’ legal authority
and reporting the results to the coordinator for inclusion in the
monthly report to council members.
(3) Outreach Function: The coordinator shall develop and
implement a plan for maximizing small businesses’ and individuals’
usage of the Small Business/Individual Permitting Assistance Pro-
gram, including publicizing the program and increasing its accessi-
bility to business groups and other organizations in communities in
all parts of the coastal zone. The plan must be approved by the coun-
cil members representing coastal citizens, coastal businesses, coastal
local governments, and agriculture.
§504.12. Initial Customer Needs Assessment.
(a) the initial contact is responsible for conducting an assess-
ment of the small business’s permitting assistance needs so that the
small business is directed to the appropriate source of assistance as
quickly as possible.
(b) if the small business needs assistance from only one
agency or subdivision, the initial contact will refer the small business
to the PAG representative or designated contact at that agency who
will arrange to have the permitting assistance provided. The PAG
representative or designated contact will arrange to provide the small
business with whatever products and services listed in §504.13 of
this title (relating to Assistance Products and Services) the small
business needs. In order to support the report required in §504.11(2)
of this title (relating to Permitting Assistance Coordinator), each PAG
representative or designated contact will provide the coordinator with
a monthly report documenting the volume of assistance requests and
the effectiveness of the permit assistance provided by the agency.
(c) if the small business needs assistance from more than one
agency or subdivision, the initial contact will refer the small business
to the coordinator. The coordinator will work with the appropriate
PAG representatives or designated contacts to ensure that the small
business is provided with whatever products and services listed in
§504.13 (of this title) the small business needs. The small business
or other PAG representatives or designated contacts may use the
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coordinator as a single point of contact to coordinate the provision
of the products or services.
§504.13. Assistance Products and Services.
(a) a list of permits or other approvals necessary for the
proposed activity.
(1) this informs the small business of what agencies or
subdivisions must review and approve the proposed activity.
(2) this list will be provided through the TDOC compre-
hensive permit application procedure.
(b) a simple, understandable statement of all permit or
approval requirements.
(1) this gives the small business an initial indication
of how the proposed activity must be designed, carried out, or
maintained to receive the approvals identified under subsection (a)
of this section.
(2) this information will be provided in the form of
generic TDOC materials.
(c) a coordinated schedule for each agency’s or subdivision’s
decision on the action.
(1) this informs the small business of when and in
what order the permitting agencies or subdivisions identified under
subsection (a) of this section will review the proposed activity and
decide to approve or disapprove the applications for the proposed
activity.
(2) this information will be provided in the form of
generic TDOC materials.
(d) a list of all information the agencies or subdivisions
need to declare the applications for the permits or other approvals
administratively complete.
(1) this informs the small business of the information
that must be collected and included in each application before the
permitting agencies or subdivisions can begin the review and approval
process.
(2) this is a project-specific analysis of what information
the applicant will need to supply with the applications. This
analysis will, at a minimum, describe the information needed for
the application to be declared administratively complete. It may also
include additional information that would help expedite evaluation,
processing, and action on the permit or other approval.
(e) follow-up assistance:
(1) the purpose of follow-up assistance is to give the small
business the opportunity to obtain additional project-specific informa-
tion from the appropriate permitting agencies and subdivisions after
the small business has received the information as set forth in subsec-
tions (a), (b) (c) and (d) of this section. This gives the small business
the opportunity to describe the small business’ needs more specifi-
cally and obtain explanations or clarifications about what information
or data to produce and include with applications or how to complete
applications.
(2) if the small business needs follow-up assistance from
more than one agency or subdivision, the coordinator will arrange a
meeting or telephone call with the representatives of those agencies
or subdivisions.
(3) where possible, follow-up assistance will be provided
at locations in the coastal zone.
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Subchapter C. Preliminary Consistency Review
31 TAC §§504.20-504.24
This chapter is proposed pursuant to the council’s authority in
Texas Natural Resource Code, §33.205(f) and (g), which direct
the council to adopt these rules.
The Texas Natural Resources Code, Ann. §33.205(f) and (g)
are affected by the proposed new rule.
§504.20. Initiating the Preliminary Review Process.
(a) any person seeking a permit or other proposed action
listed in 504.10(b), Appendix A, of this title (relating to Scope of
the Small Business Permitting Assistance Program) or an agency or
subdivision proposing an action listed in 504.10(b), Appendix A, of
this title, may request a preliminary review.
(b) a request for preliminary review must be submitted to
the council secretary in writing on a form approved by the council.
At a minimum, the request must describe the proposed activity and
its impacts on coastal natural resource areas, indicate whether an
application has been filed with all agencies or subdivisions required
to permit or approve the proposed activity, and state whether those
applications have been declared administratively complete.
(c) the time period for a preliminary review commences when
the council secretary receives the request. Upon receipt of a request
for preliminary review, the council secretary will:
(1) file a notice for publication in theTexas Register
requesting public comment on the consistency of the proposed activity
which is the subject of the request; and
(2) forward the request to each agency or subdivision
required to permit or approve the proposed activity.
(d) if the proposed activity must be permitted or approved
by more than one agency or subdivision, the requestor may request
the council secretary to convene the PAG to discuss the request
for preliminary review. If the proposed activity must be permitted
or approved by only one agency or subdivision, the requestor may
request that agency or subdivision to convene the PAG to discuss the
request for preliminary review.
§504.21. Preliminary Statement from Permitting Agencies or
Subdivisions.
(a) each agency or subdivision required to permit or approve
the proposed activity must issue a written statement indicating
whether the agency or subdivision anticipates or whether the agency
or subdivision staff will recommend approving or denying the
application.
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(b) the agency or subdivision must forward its preliminary
statement to the council secretary within 30 days of receipt of the
request for preliminary review from the council secretary. The
council secretary will forward copies to each PAG representative.
(c) if an agency or subdivision anticipates approving the
application, the statement must include a preliminary certification
that the approval will be consistent with the CMP goals and policies.
(d) if an agency or subdivision anticipates denying an appli-
cation on grounds related to consistency with the CMP goals and
policies, the statement must include an explanation of those grounds
and recommendations for resolving them in a way that would allow
the application to be approved. This must explain the nature of the
problem in a way that will help the requestor work with agency or
subdivision staff to resolve it subsequently in the regular permitting
process.
(e) if the agency or subdivision finds that there is insufficient
information, opportunity for public comment, or time to evaluate the
project fully and completely, the agency or subdivision may qualify
its preliminary statement. A qualified statement must explain the
nature of these insufficiencies and any significant issues or problems
that are likely to arise during the regular permitting process that could
result in the application being disapproved.
§504.22. Preliminary Findings.
(a) except for actions subject to §504.23 of this title (relating
to Executive Committee Action), each PAG member must submit a
preliminary finding to the council secretary in writing no later than
ten days after receipt of either a qualified or unqualified statement
that an agency or subdivision anticipates approving an application.
(b) the preliminary finding shall object to or concur with
the agency or subdivision’s preliminary statement based on whether
the proposed permit or approval would likely be found consistent if
reviewed by the council.
(c) if the preliminary finding states that the proposed permit
or approval is likely to be found inconsistent, the finding shall include
an explanation and recommendation for resolving the inconsistency
in a way that would allow the proposed permit or approval to be
found consistent. This must explain the nature of the problem in a
way that will help the requestor resolve it subsequently in the regular
permitting process.
(d) if a PAG member finds that there is insufficient informa-
tion, opportunity for public comment, or time to fully and completely
evaluate the proposed activity, the PAG member may qualify the
finding. A qualified finding must explain the nature of these insuffi-
ciencies in a way that will help the requestor resolve it subsequently
during the regular permitting process.
§504.23. Executive Committee Action.
If all agencies and subdivisions required to permit or approve a pro-
posed activity have received administratively complete applications
before a request for preliminary review is filed and have submitted a
draft permit or other document containing all conditions and limita-
tions on a proposed activity with their preliminary statements, for an
action subject to council review the Executive Committee (EC) shall
issue a preliminary finding by majority vote in lieu of PAG represen-
tatives submitting written findings to the council secretary.
§504.24. Effect of Executive Committee Action.
(a) a preliminary statement does not bind the agency or
subdivision that issues it. Information in a preliminary statement
is not final until the board, commission, or officer authorized to issue
the permit or approval takes final action.
(b) if the EC issues an unqualified preliminary finding that an
application is likely to be found consistent, the council may accept a
request for referral under §505.34 of this title (relating to Referral of
a Proposed Agency Action to the Council for Consistency Review)
only if the applicant or the permitting agency or subdivision has
substantially changed the permit or approval since the unqualified
preliminary finding was issued by the EC.
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Subchapter D. Assistance With Federal Actions
31 TAC §504.30
This chapter is proposed pursuant to the council’s authority in
Texas Natural Resource Code, §33.205(f) and (g), which direct
the council to adopt these rules.
The Texas Natural Resources Code, Ann. §33.205(f) and (g)
are affected by the proposed new rule.
§504.30. Assisting Applicants for Federal Licenses and Permits
with Consistency Certifications.
Under 15 CFR §930.56, the council will provide applicants for federal
licenses or permits with assistance regarding the means for ensuring
that the license or permit will be consistent with the goals and policies
of the CMP. The PAG will provide applicants for federal licenses or
permits with that assistance.
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